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TRIAL 


c£r%/£&'r7\ 
JAMES  STUART,  ESQ. 


PRELIMINARY  PROCEEDINGS. 


ON  the  25th  of  May  1829,  a  Citation  was  left  at  Mr 
STUART'S  house,  No.  2,  North  Charlotte  Street,  Edinburgh, 
charging  him  to  appear  before  the  High  Court  of  Justiciary 
to  be  held  at  Edinburgh  on  Monday,  the  10th  of  June 
1822,  at  ten  o'clock  forenoon,  to  underlie  the  Law  for  the 
crime  of  Murder,  on  the  following  Indictment : 

"  JAMES  STUART,  Clerk  to  the  Signet,  lately  residing  in 
Charlotte  Street  of  Edinburgh,  you  are  Indicted  and  Accus 
ed  at  the  instance  of  SIR  WILLIAM  RAE  of  St  Catharines, 
Baronet,  his  Majesty's  Advocate,  for  his  Majesty's  interest : 
That  albeit,  by  the  laws  of  this  and  of  every  other  well  go 
verned  realm,  Murder  is  a  crime  of  an  heinous  nature,  and 
severely  punishable:  Yet  true  it  is  and  of  verity,  that  you 
the  said  James  Stuart  are  guilty  of  the  said  crime,  actor,  or 
art  and  part :  In  so  far  as,  you  the  said  James  Stuart  having 
conceived  malice  and  ill-will  against  the  late  SIR  ALEXANDER 
BOSWELL  of  Auchinleck,  Baronet,  and  having  formed  the 
unlawful  design  of  challenging  the  said  bir  Alexander 
Boswell,  and  others  of  the  lieges,  to  fight  a  duel,  or  duels, 
you  did,  upon  the  9th,  or  one  or  other  of  the  days  of  March 
1822,  in  order  to  enable  you  the  better  to  accomplish  your 
said  unlawful  design,  repair  to  Glasgow  to  obtain,  through 
the  medium  of  William  Murray  Borthwick,  formerly  one  of 
the  proprietors  or  printers  of  the  newspaper  called  the  Glas 
gow  Sentinel,  and  then  a  prisoner  in  the  jail  of  Glasgow,  the 
manuscripts  of  sundry  articles  which  had  been  published  in 
the  said  newspaper,  and  other  papers  and  documents  con 
nected  with  said  newspaper,  which  were  then  in  the  premises 
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in  Nelson  Street  of  Glasgow  occupied  by  Robert  Alexander, 
editor  and  proprietor  of  the  said  newspaper,  and  in  the  law 
ful  possession  and  custody  of  the  said  Robert  Alexander  ; 
and  the  said  William  Murray  Borthwick  having  been  libe 
rated  from  jail,  as  arranged  and  concerted  by  or  with  you, 
and  having,  on  the  llth,  or  one  or  other  of  the  days  of  the 
said  month  of  March,  carried,  or  caused  to  be  carried,  away 
from  the  said  premises  in  Nelson  Street  of  Glasgow  sundry 
writings,  the  property,  or  in  the  lawful  possession  of  the  said 
Robert  Alexander;  and  having  brought,  or  caused  to  be 
brought,  the  said  writings  to  the  Tontine  Inn  or  Hotel  in 
Glasgow,  where  you  then  was2  you  did  thereby  obtain  access 
to  the  said  writings  :  An3  having  found;  or  pretended  to 
have  found  among  them,  some  writings  holograph  of  the  said 
Sir  Alexander  Boswell,  you  did  wickedly  and  maliciously 
challenge  the  said  Sir  Alexander  Boswell  to  fight  a  duel  with 
you  :  and  a  time  and  place  of  meeting  having  been  concert 
ed,  you  did,  upon  Tuesday  the  26th  day  of  March  1822,  or 
upon  one  or  other  of  the  days  of  that  month,  or  of  February 
immediately  preceding,  or  of  April  immediately  following, 
upon  the  farm  of  Balbarton,  in  the  shire  of  Fife,  a  little  to  the 
northward  of  the  road  from  the  village  of  Auchtertool  to  the 
burgh  of  Kirkaldy,  and  about  three  quarters  of  a  mile  or 
thereby  distant  from  the  said  village  of  Auchtertool,  in  the 
said  shire,  wickedly  and  maliciously  discharge  at  the  said 
Sir  Alexander  Boswell  a  pistol  loaded  with  ball,  whereby  the 
said  Sir  Alexander  Boswell  was  mortally  wounded,  the  ball 
having  entered  near  the  root  of  the  neck  on  the  right  side, 
and  shattered  the  collar  bone,  of  which  mortal  wound  the 
said  Sir  Alexander  Boswell  died  in  the  course  of  the  next 
day,  and  was  thus  murdered  by  you  the  said  James  Stuart: 
And  you  the  said  James  Stuart,  conscious  of  your  guilt  in 
the  premises,  did  abscond  and  flee  from  justice  :  And  a  let 
ter,  bearing  to  be  dated  «  Auchinleck,  Novr.  7th  1821,'  and 
to  be  subscribed,  '  Alexander  Boswell  f  as  also  a  writing, 
entitled  «  Whig  Song,'  and  addressed  on  the  back,  «  For  Mr 
'  Alexander,  Sentinel  Office,  Glasgow  ;'  a  letter  or  writing, 
bearing  to  be  dated  Dumbarton,  Deer.  17*  1821,  'subscrib 
ed  «  Ignotus  ;'  and  a  writing  entitled  *  James  Perry,  Esqr. 
6  late  proprietor  and  editor  of  the  Morning  Chronicle,'  and 
addressed  on  the  back  (  Mr  Alexander,  Sentinel  Office, 
*  Glasgow,'  being  all  to  be  used  in  evidence  against  you  at 
your  trial,  will  be  lodged  in  due  time  in  the  hands  of  the 
Clerk  of  the  High  Court  of  Justiciary,  before  which  you  are 
to  be  tried,  that  you  may  have  an  opportunity  of  seeing  the 
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tame :  At  least,  time  and  place  above  libelled,  the  said  Sir 
Alexander  Boswell  was  murdered  ;  and  you  the  said  James 
Stuart  are  guilty  thereof,  actor,  or  art  and  part.  All  which, 
or  part  thereof,  being  found  proven  by  the  verdict  of  an  As 
size,  before  the  Lord  Justice-General,  the  Lord  Justice- 
Clerk,  and  Lords  Commissioners  of  Justiciary,  you  the  said 
James  Stuart  Ought  to  be  punished  with  the  pains  of  law, 
to  deter  others  from  committing  the  like  crimes  in  all  time 
coming. 

DUNN.  M'NEILL,  A.  D. 

LIST  OF  WITNESSES. 

1  James  Earl  of  Rosslyn,  now  or  lately  residing  at  Dysart 

House,  parish  of  Dysart,  in  the  shire  of  Fife. 

2  John  Douglas  of  Lockerby,  now  or  lately  residing  in 

Shandwick  Place  of  Edinburgh. 

3  James  Brougham,  barrister  at  law,  Lincoln's  Inn  Fields, 

London. 

4  George  Wood,  surgeon  in  Edinburgh. 

5  Robert  Listen,  now  or  lately  surgeon  in  Edinburgh. 

6  James  Brown  Johnston,  now  or  lately  physician  in  Kirk- 

caidy,  in  the  shire  of  Fife. 

7  Dr  John   Thomson,  professor  of  military  surgery  in 

Edinburgh. 

8  Alexander  Boswell,  writer  to  the  signet,  now  or  lately 

residing  in  Edinburgh. 

9  John  Waugh  Brougham,  wine-Merchant  in  Edinburgh 

10  Andrew  Watt,  now  or  lately  farmer  at  Balbarton,  in  the 

Parish  of  Kinghorn,  and  shire  of  Fife. 

11  David  Blair,  now  or  lately  apprentice  to,  and  residing 

with  Peter  Moyes,  smith  at  Baidler- toll -bar,  in  the  pa 
rish  of  Kinghorn,  and  shire  of  Fife. 

12  The  said  Peter  Moyes. 

13  William  M'Kenzie,  now  or  lately  coachman  to  Claud 

Irvine  Boswell,  lately  one  of  the  Senators  of  the  College 
of  Justice,  and  now  or  lately  residing  at  Balrnuto  House, 
in  the  parish  of  Kinghorn,  and  shire  of  Fife. 

14  Alexander  Struthers,  now  or  lately  butler  to  the  said 

Claud  Irvine  Boswell. 

15  William  Spalding,  writer  in  Edinburgh,  now  or  lately 

residing  in  Pitt  Street,  Edinburgh,  and  now  or  lately 
in  the  employment  of  Alexander  Young,  Roger  Ayton, 
and  Robert  Rutherford,  or  one  or  other  of  them,  writ 
ers  to  the  signet  in  Edinburgh. 


16  William  Henderson,  now  or  lately  writer  in  Hamilton, 

in  the  county  of  Lanark. 

17  Felix  Dougharty,  now  or  lately  clerk  of  the  said  William 

Henderson,  and  now  or  lately  residing  in  or  near  Ha 
milton  aforesaid. 

18  London  Robertson,  lately  compositor  in  the  Glasgow 

Sentinel  Office,  Nelson  Street,  Glasgow,  and  now  or 
lately  residing  in  Dundee. 

19  Alexander  Ure,  now  or  lately  writer  in  Glasgow. 

20  William  Bankhead,  now  or  lately  clerk  of  the  said  Alex 

ander  Ure. 

21  Adam  Duff,  sheriff-depute  of  the  shire  of  Edinburgh 

22  James  Currie,  now  or  lately  clerk  in  the  sheriff-clerk's 

office,  Edinburgh. 

23  Robert  Bankhead,  now  or  lately  waiter  in  the  Tontine  Inn 

or  Hotel  of  Glasgow. 

24  William  M'Comb,  now  or  lately  waiter  or  boots  in  the 

said  Tontine  Inn  of  Glasgow. 

25  Robert  Anderson,  waiter,  now  or  lately  residing  in  Gal- 

lowgate  of  Glasgow. 

26  William  Scott,  now  or  lately  waiter  in  the  Tontine  Inn 

or  Hotel  of  Glasgow. 

27  Robert   Alexander,  now  or  lately  editor  and  proprietor 

of  the  Glasgow  Sentinel,  Nelson  Street,  Glasgow. 

28  David  Alexander,  now  or  lately  clerk  of  the  said  Robert 

Alexander. 

29  William  Richardson,  now  or  lately  compositor  in  the 

Glasgow  Sentinel  Office,  Nelson  Street,  Glasgow. 

50  William  Miller,  now  or  lately  in  the  employment  of  the 

said  Hobert  Alexander  in  the  Glasgow  Sentinel  Office 
aforesaid. 

51  John  Wilson,  now  or  lately  compositor  in  the  Glasgow 

Sentinel  Office  aforesaid. 

82  Alexander  M'Glashan,  now  or  lately  compositor  in  the 
Glasgow  Sentinel  Office  aforesaid. 

S3  William  Home  Lizars,  engraver,  James's  Square,  Edin 
burgh. 

S4>  Thomas  Clerk,  engraver,  High  Street,  Edinburgh. 

35  James -Walker,  tutor  to  Sir  James  Boswell,  Bart,  of 
Auchinleck,  now  or  lately  residing  at  Wellwood  Lodge, 
parish  of  St  Cuthberts,  and  county  of  Edinburgh. 

$6  Miss  Janet  Theresa  Boswell,  daughter  of  the  deceased 
Sir  Alexander  Boswell  of  Auchinleck,  Bart,  now  or  late 
ly  residing  at  Wellwood  Lodge  aforesaid. 

DUN*.  M'NEILL,  A.  D 


LIST  OF  ASSIZE. 

County  of  Edinburgh* 
John  Borthwick  of  Crookstone. 
John  Pringle  of  Symington. 
Thomas  Adinston  of  Carcant. 
William  Pagan  of  Linburn. 
5  James  Forrest  of  Comiston. 
John  Wauchope  of  Edmonstone. 
Sir  Alexander  Charles  Maitland  Gibson  of  Cliftonhall, 

Bart. 

Sir  John  Hope  of  Craighall,  Bart. 
James  Watson  of  Saughton. 
10  George  Reid  of  Rathobank. 
John  Inglis  of  Auchindinny. 
James  Haig  of  Lochrin. 
John  Alexander  Higgins  of  Neuck. 
John  Thomson  of  Burnhouse. 

Haddingtonshire. 
15  William  Hunter  of  Tynefield. 
John  Anderson  of  Whitburgh. 
William  Aitchison  younger  of  Drum  more. 
Hugh  Turnbull  of  Branxton. 
James  Balfour  of  Whittinghame. 

County  of  Linlithgow. 
20  Sir  James  Dalyell,  Bart,  of  Binns. 

Gabriel  Hamilton  Dundasof  Duddingstone. 
James  Dundas  of  Dundas. 

Lieutenant-Colonel  Andrew  Gillon  of  Wallhouse 
Alexander  Lear  month  of  Crossflats. 

City  of  Edinburgh. 
%5  David  Brown,  Clothier  in  Edinburgh. 

David  Murray,  spirit  dealer  there. 

Robert  Paterson,  ironmonger  there. 

John  Milne,  ironmonger  there. 

George  Callum,  tinsmith  there. 
30  Adam  Elder,  carver  and  gilder  there 

William -Rodgers,  haberdasher  there. 

Andrew  Kerr,  upholsterer  there. 

Patrick  Crichton,  coach  maker  there 

Robert  Stevenson,  engineer  there. 
35  John  Leitch,  clothier  there, 


John  Hill,  clothier  there. 

James  Scrimzeour,  cabinet-maker  there. 

Thomas  Wilkie,  cabinet-maker,  Queen's  Place. 

Town  ofLeith, 

Thomas  Macritchie,  wine-merchant  in  Leith. 
45  John  Somerville,  tanner  there. 
James  Veitch,  brewer  there. 
James  Allan,  wine-merchant  there. 
Mathew  Smelliei  writer  there. 
Peter  Latta  Wilson,  merchant  there. 
45  William  Telfer,  merchant  there. 

GEO.  FERGUSSON. 
AD.  GILLIES. 
ARCHD.  CAMPBELL. 

The  writings  founded  on  in  the  Indictment  are  of  the  fol 
lowing  tenor : 

Sir,  Auchinleck,  Nov.  Ylth  1821. 

A  friend  of  mine,  having  recomended  the  Sentinel,  and 
having  the  satisfaction  to  see  it  termed  the  "  Phoenix  of  the 
Beacon"  in  a  copy  of  the  Scotsman,  which  the  same  friend 
has  sent  me,  I  beg  that  you  will  have  the  goodness  to  order 
a  copy  of  the  Sentinel  to  be  sent,  addressed 

Sir  A.  Boswell  of  Aitchinleck,  MawMine- 

I  am,  Sir,  your  obedient  Servant, 
ALEXANDER  BOSWELL. 

The  Editor  of  the  Sentinel,  Glasgow. 


WHIG  SONG, 

Supposed  to  be  written  by  one  of  the  James's,  certainly 
not  by  King  James  the  I.  or  King  James  the  V.  but 
probably  by  one  of  the  house  of  Stuart. 

Tu  NE — Sheriff  Muir. 

THERE'S  some  say  that  they're  Whigs, 

And  some  say  that  we're  Whigs, 

And  some  say  there's  nae  Whigs  ava,  man, 

But  ae  thing  I'm  sure, 

A  pauky  Whig  do-er 

'S  the  Whig  that  out-whigifies  a',  man. 
Chorus — And  they  crack  and  we  tak, 
And  they  tak  and  we  crack, 
And  we  tak  and  they  crack  awa',  man. 


For  conscience  the  auld  Whigs 

War  sterlin  and  bauld  Whigs, 

And  gied  their  oppressors  a  claw,  man ; 

But  now  Whigs  for  sillar, 

(Their  calf  on  the  Pillar,) 

Ken  nought  about  conscience  ava,  man. 

And  they  crack  and  we  tak,  &c, 

The  de'il  took  the  lawyer, 

And  left  the  poor  sawyer, 

He  was  na  a  mouse  to  his  paw,  man  ; 

Oure  straught  was  his  mark,  man, 

But  a  Whig  Signet  Clerk,  man, 

Can  ony  thing,  ony  way  thraw,  man. 

And  they  crack  and  we  tak,  &c. 

They  rant  about  Freedom, 

But  when  ye  hae  fee'd  'em, 

Cry  het  or  cry  cauld,  and  they'll  blaw,  man ; 

Tak  him  maist  rampagant, 

And  mak  him  King's  agent, 

And  hech  !  how  his  fury  will  fa',  man  ? 

And  they  crack  and  we  tak,  &c 

Ther's  stot-feeder  Stuart, 

Kent  for  that  fat- cow— art, 

How  glegly  he  kicks  ony  ba',  man  ; 

And  Gibson,  lang  chiel,  man, 

Whase  height  might  serve  weel,  man, 

To  read  his  ain  name  on  a  wa',  man. 

And  they  crack  and  we  tak,  &c. 

Your  knights  o'  the  pen,  man, 

Are  a'  gentlemen,  man, 

Ilk  body's  a  limb  o'  the  law,  man  ; 

Tacks,  bonds,  precognitions, 

Bills,  wills,  and  petitions, 

And  ought  but  a  trigger  some  draw,  man. 

And  they  crack  and  we  tak,  &c. 

Sae  foul  fa'  backbiters, 

Wha  rin  down  sic  vriters, 

Wha  fatten  sae  brave  and  sae  braw,  man  ; 

Ilk  Whiggish  bdiever, 

Ilk  privileged  riever, 

Come  join  in  a  hearty  huzza,  man. 

For  they  crack,  and  we  tak,  &c. 

Addressed  on  the  back  thus, — 

For  Mr  Alexander,  Sentinel  Office^  Glasgow. 


TO  THE  EDITOR. 

SIR,  Dumbarton,  Dec.  17,  1821. 

AFTER  the  licence  which  we  all  have  remarked,  in  the 
paper  devoted  to  what  are  called  the  Whigs,  and  which, 
with  becoming  forbearance,  was  suffered  to  pass  with  impu 
nity,  I  regret  to  see,  by  your  paper,  that  the  vindictive  spi 
rit  of  that  party  has  been  directed  to  an  article  in  your  pa 
per,  and  that  you  are  thereby  invited  to  partake  of  that  lux 
urious  boon  of  the  Legislature,  a  Jury  Court  Trial. 

Much  has  been  said  about  personality,  but  something  may 
yet  be  said.  If  you  had  been  base  enough  to  pry  into  the 
private  life  of  any  private  individual,  and  had  dragged  the 
result  of  unworthy  research  before  the  public,  there  are  not 
words  adequate  to  express  the  reprobation  which  such  con 
duct  must  have  merited.  Of  this,  however,  I  need  not  say 
that  I  acquit  you ;  for  no  one  accuses  you,  and  I  feel  confi 
dent  that  you  are  incapable  of  so  reprehensible  an  act. 

But  while,  by  the  concurrent  admission  of  all  men,  those 
who  press  forward  as  public  men,  or  notorious  men,  subject 
themselves  to  public  animadversion,  your  error  must  be  in 
the  choice  of  your  subject,  and  that  may  be  serious  or  tri 
vial. 

You  are  prosecuted,  it  seems,  by  Mr  James  Stuart  of 
Dunearn,  once,  certainly,  a  private  individual,  but  a  man 
now  known  to  us,  because  he  has  bustled  out  of  his  element. 
If,  therefore,  you  had  held  up  to  public  ridicule  Mr  James 
Stuart,  as  an  itinerant  orator  from  county  to  county,  and 
from  meeting  to  meeting,  who  could  have  blamed  you  ? 
Every  public  performer  subjects  himself  to  criticism — orators 
as  well  as  players.  Orator  Hunt  has  had  it,  why  should  not 
Orator  Stuart  ?  Orator  Hunt,  after  threatening  to  thrash 
the  lesser  man,  Mr  Morley  of  the  British  Hotel,  showed,  in 
the  cant  language,  the  white  feather,  and  refused  to  Jight 
him,  and  was  deservedly  stigmatized  and  laughed  at.  If  Mr 
Stuart  had  done  this,  the  parallel  would  have  been  perfect. 

But,  Sir,  you  are  dragged  before  this  purse-squeezing 
Jury  Court,  I  am  told,  because,  in  reliance  on  the  much  ad 
vocated  liberty  of  the  press,  and  looking  to  the  practice  of 
the  Whig  papers,  and  particularly  that  pure  jewel  the  Scots 
man,  you  have  ventured  to  repeat,  what  I  am  also  told  must 
have  been  well  known  to  Mr  James  Stuart,  was  as  current 
ly  the  topic  of  general  conversation  in  Edinburgh  as  any 
subject  which  interests  the  many,  either  from  its  gravity  or 
its  absurdity.  If  I  am  not  misinformed,  and  if  utterance  is 


publication,  he  might  have  selected  from  coffeehouses,  or 
clubs,  some  individual  whose  dimensions  might  have  been 
unobjectionable,  (if  other  circumstances  might  also  be  equally 
so,)  and,  on  that  chosen  individual,  by  judicious  manage 
ment,  might  have  rubbed  himself  again  into  brilliancy.  But 
he  has  judged  otherwise,  and  has  selected  you,  MR  SENTI 
NEL,  for  his  Whiggish  vengeance,  and  summons  you  to  lists 
where  the  winner  gains  no  honour,  and  the  loser,  though  he 
may  lose  much,  may  incur  no  disgrace.  Beaten  at  their  own 
weapons,  like  discomfited  bullies,  they  are  the  first  to  call 
the  watch  ;  and,  without  inquiry  as  to  provocation,  or  who 
struck  the  first  blow,  he  who  struck  the  blow  that  Is  noticed 
must  go  before  his  worship. 

I  approve  of  the  determined  stand  which  you  have  made 
against  Whig  and  Radical  tyranny  over  the  press;  and  if, 
without  injuring  your  proud  spirit,  I  may  express  regret,  I 
must  lament  the  annoyance  and  expcnce  to  which  you  are 
subjected  for  that  which  did  not  originate  with  you,  for  you 
have  simply  echoed  the  general  talk.  As  you  have  stood 
boldly  forward  on  loyal  principles,  I  feel  confident  that  this 
law-suit  will  not  damp  your  energies,  that  your  own  courage 
will  bear  you  through,  and  that  your  cause  will  be  supported 
by  many  a  good  friend,  against  the  virulence  of  a  party.  I 
beg  leave  to  offer,  as  one  stud  for  a  sevenfold  shield  against 
Whig  assaults,  my  hearty  subscription  of  five  pounds  $  and 
I  shall  be  glad  to  hear  that  there  is  a  goodly  increase  before 
a  week  is  over. 

I  am,  Sir,  your  constant  reader, 

IGNOTUS, 


JAMES  PERRY,  ESQ. 

LATE  PROPRIETOR    AND    EDITOR  OF  THE  MORNING 
CHRONICLE. 

IT  has  been  our  painful  duty,  in  common  with  our  fel 
low  journalists,  to  announce  the  death  of  a  man,  who,  for 
a  long  period,  had  so  distinguished  a  share  in  the  political 
paper  warfare  of  the  country.  "  A  generous  Briton  wars 
not  with  the  dead."  With  Mr  Perry,  as  a  private  indivi 
dual,  who  could  war?  The  keenness  of  invective  was  con 
fined  to  his  journal,  for,  in  private  life,  he  ackhowledged  no 
distinctions  of  party;  and,  so  late  as  the  year  1820,  the 
writer  of  this  article,  whose  political  opinions  were  as 
much  in  opposition  to  those  of  Mr  Perry  as  the  two  poles 
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are  to  each  other,  passed  a  happy  day  at  his  hospitable 
table  in  company  with  Lord  Erskine,  who  is  characterized 
as  one  of  his  earliest  friends,  and  the  most  sensitive  politi- 
cometer  could  not  have  indicated  one  hostile  atom  of  influ 
ence.  With  Mr  Perry's  early  history  we  have  no  concern, 
farther  than  to  remark,  that  his  own  prosperous  career 
gives  a  satisfactory  confutation  of  many  of  the  histrionic  de 
clamations  which  he  poured  forth  against  the  order  of  things 
in  this  peculiar  country.  A  man  of  liberal  sentiments,  and 
who  has  ample  means  for  hospitality,  always  can  command 
good  company  in  London  ;  and  Mr  Perry  had  the  requi 
sites  and  the  result.  He  was  admitted  into  the  first  socie 
ty, — he  was  an  enthusiastic,  although  not  a  very  skilful 
critic  in  the  fine  arts,  particularly  in  music,  which  occupied 
many  an  amusing  corner  in  his  journal.  He  was  what  is 
called  a  collector,  and  had  acquired  a  very  pretty  library. 
These  pursuits,  and  the  company  with  which  he  associated, 
gave  a  gentlemanly  tone  to  his  newspaper,  unless  when, 
from  ill  health  or  occasional  absence,  too  much  was  left  to 
his  hack  subordinates. 

But,  in  lamenting  the  death  of  an  amiable  man  and  a  ce 
lebrated  journalist,  we  have  also  to  lament  the  death  of  the 
Morning  Chronicle.  The  Morning  Chronicle  will,  no 
doubt,  still  be  continued,  but  no  longer  under  his  controul, 
and  the  controul  of  his  responsibility  and  character.  Scarce 
ly,  indeed,  has  he  ceased  to  breathe,  when  the  entrammel* 
led  subordinate,  now  the  acting  master,  gives  a  taste  of  fu 
ture  progress.  In  the  very  article  on  the  death  of  this  able 
journalist,  the  journeyman  scribe  poisons  the  cup  dedicated 
to  his  Memory  with  the  following  observation,  which  we 
will  not  so  far  dishonour  the  memory  of  Mr  Perry,  who 
was  what  is  called  a  constitutional  Whig,  as  to  believe  that 
he  would  have  permitted  to  appear  in  his  Morning  Chro 
nicle.  Alluding  to  the  period  of  the  French  Revolution, 
this  New  Chronicle  observes, — "  It  was  then  that  broke 
«  forth  that  unfortunate  schism  in  the  Whig  party,  which 
"  has  had  so  fatal  an  effect  on  the  character  of  the  House 
"  of  Commons,  and  which,  by  destroying  its  efficiency  as  a 
"  controul  over  the  servants  of  the  Crown,  has  thrown 
"  down  the  main  bulwark  of  our  old  constitution,  and  left* 
*'  it  is  to  bejfeared)  to  the  people,  no  other  Jwpe  but  in  them- 
"<$elves"-— 1$  this  does  not  give  a  proper  savour  of  unblush 
ing  radicalism,  we  are  no  judge  of  symptoms.  But  this  on 
ly  increases  our  regret  for  the  loss  of  Mr  Perry,  who  raised 
and  sustained  the  character  of  his  paper ;  for  now,  under 
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the  influence  of  his  Jong  exertions,  any  low  scribbler,  for  a 
while,  may  obtain  currency  for  the  vilest  sentiments,  and 
most  reprehensible  revolutionary  doctrines. 
(Addressed  on  the  back  thus) 

"  Mr  ALEXANDER,  Sentinel  Office,  Glasgow."* 


Mr  Stuart  having  found  it  necessary  to  examine  the  writ 
ings  referred  to  in  the  indictment,  as  well  as  some  others  in 
the  hand-writing  of  Sir  Alexander  Boswell,  the  following 
petition  was  presented  to  the  Court: 

Unto  the  Right  Honourable  the  Lord  Justice  General,  the 
Lord  Justice  Clerk,  and  Lords  Commissioners  of  Justi 
ciary,  the  PETITION  of  JAMES  STUART,  Esq.  younger 
of  Dunearn,  Clerk  to  the  Signet,  Humbly  sheweth, 

That  the  petitioner  stands  indicted  to  stand  trial  at  the 
instance  of  his  Majesty's  Advocate,  on  Monday,  the  10th  of 
June,  for  the  alleged  crime  of  having  murdered  the  late  Sir 
Alexander  Boswell. 

That  there  are  certain  writings  which  are  necessary  for 
the  petitioner's  defence,  but  which,  at  present,  are  in  the 
hands  of  third  parties. 

That  the  petitioner  has  no  reason  to  think  that  these  per 
sons  have  any  objections  to  deliver  up  these  writings,  but  he 
understands  that  they  rather  wish  for  judicial  authority  to 
do  so. 

That  these  writings  are  as  follows,  viz. 

1.  A  process  which  subsisted  some  time  ago  before  the 
Magistrates  of  Glasgow,  between  William  Alexander  and 
William  Murray  Borthwick,  printers  and  proprietors  of  a 
newspaper  called  the  Sentinel.  In  this  process,  Borthwick 
was  the  pursuer,  and  Alexander  the  defender  ;  and  its  ob 
ject  was,  to  maintain,  or  to  reinstate  the  former  in  the  pos 
session  of  the  office  and  documents  of  the  Sentinel,  from 
which  the  latter  wished  to  exclude  him.  The  process,  and 
more  particularly,  the  interlocutors  which  it  contains,  are 
necessary,  because  the  fact  of  the  petitioner's  having  got 
some  of  the  documents  of  the  Sentinel  from  Borthwick  is 
specially  mentioned  in  the  libel,  and  it  is  insinuated,  if  not 
alleged,  that  the  petitioner  obtained  them  irregularly.  This 
process  is  at  present,  or  lately  was,  in  the  hands  of  Messrs 
Linning  and  Niven,  writers  to  the  signet,  Edinburgh. 

2.  Articles  which  were  inserted   in  the  Sentinel,   and 
which  the  petitioner  wishes  to  prove,  were  written  and  sent 
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there  by  the  late  Sir  Alexander  Boswell,  Bart  and  in  each 
of  which  the  petitioner  is  named  or  alluded  to.  The  first 
of  these,  a  letter,  bearing  to  be  dated  Auchinleck,  Novem 
ber  7,  1821,  and  subscribed  Alexander  Boswell; — the  se 
cond  article  is  entitled  "  Whig  Song;"  the  third  is  a  letter 
signed  "  Ignotus  ;"  the  fourth  is  a  letter  signed  "  Mark 
"  Tod,1'  which  appeared  in  the  17th  Number  of  that  news 
paper  ;  the  fifth  is  an  article  beginning,  "  The  late  Lieu- 
li  tenant  James  S'uart,""  and  appeared  in  the  20th  Num 
ber  ;  the  sixth  is  an  article  consisting  of  three  or  four 
pieces  of  verse,  entitled  "  Valentines,"  which  also  appear 
ed  in  the  20th  Number;  and  the  seventh,  a  poem,  entitled 
the  "  Bully's  Lament,"  which  appeared  in  the  25th  Num 
ber. 

These  papers  are  at  present,  or  were  lately,  in  the  hands 
of  the  Sheriff-depute  of  Edinburgh,  having  been  taken  pos 
session  of  by  him  in  a  precognition  relative  to  Borthwick's 
affair. 

3.  A  letter  written  by  Sir  Alexander  Boswell  to  Robert 
Maconochie,  Esq.  lately  from  India.  'I  his  letter  was  writ 
ten  on  or  about  the  24th  of  March  1822-  It  makes  men 
tion  of  the  petitioner's  name;  and  it  relates  directly  to  the 
unfortunate  affair  which  has  given  rise  to  the  ensuing  trial. 
It  is  at  present  in  the  hands  of  James  Baifour,  Esq.  of 
Whittinghame. 

The  petitioner  is  advised  that  the  instant  possession  or 
inspection  of  all  of  these  documents  is  absolutely  necessary 
for  his  defence. 

May  it  therefore  please  your  Lordships,  to  grant  war 
rant  for  letters  of  first  and  second  diligence  against 
the  saids  Messrs  Linning  and  Niven,  writers  to  the 
signet,  Adam  Duff,  Esq.  and  James  Baifour,  Esq. 
and  against  all  other  havers  of  the  said  writing?,  for 
enforcing  exhibition  of  the  same,  to  be  transmitted 
to  the  Clerk  of  Court,  and  to  be  made  patent  to  the 
petitioner,  and  his  counsel  and  agents,  and  that  im 
mediately;  and  to  grant  commission  to  the  Sheriff-de 
pute  or  substitute,  or  any  of  his  Majesty's  Justices  of 
Peace  of  the  bounds,  to  take  the  depositions  of  the 
said  havers,  and  to  cause  mark  the  said  writings  as 
relative  hereto,  and  to  transmit  the  same  to  the 
Clerk  of  Court  as  aforesaid, — or  otherwise  to  do  in 
the  premises  as  to  your  Lordships  may  seem  meet. 
According  to  Justice,  fyc. 

(Signed)  H.  COCKBURN. 


15 

To  the  preceding  petition  the  following  answers  were  giveu 
in  on  the  part  of  the  Lord  Advocate : 

ANSWERS  for  SIR  WILLIAM  RAE  of  St  Catherine's,  Baro 
net,  his  Majesty's  Advocate,  to  the  Petition  of  JAMES 
STUART,  Esq.  Younger  of  Dunearn,  Clerk  to  the  Signet 

This  day  (5th  June  1822)  the  petition  now  to  be  answer 
ed  was  appointed  to  be  answered  by  the  respondent,  or  any 
of  his  deputes,  and  answers  were  ordained  to  be  given  in  be 
fore  ten  o'clock  to-morrow  morning.  By  way  of  implement 
ing  that  order,  a  copy  of  the  petition  was  left  at  a  quarter 
before  five  o'clock  this  evening,  not  with  any  of  the  respon 
dent's  acting  deputes  in  the  Court  of  Justiciary,  but  with  a 
gentleman  who  is  well  known  to  have  ceased  acting  in  that 
capacity  for  some  time  past.  The  respondent  knows  not 
why  this  unusual  course  of  proceeding  was  adopted,  and  he 
only  mentions  the  circumstance  as  the  cause  why  his  answers 
have  not  been  given  in  at  an  earlier  hour;  at  half  after  eight 
in  the  evening  the  petition  was  intimated  to  one  of  the  Ad 
vocate-deputes. 

The  object  of  this  petition  is  to  obtain  a  diligence  for  the 
recovery  of  certain  papers,  the  immediate  inspection  of  which 
is  said  to  be  of  importance  to  the  petitioner  in  preparing  for 
his  approaching  trial. 

The  writings  sought  by  the  petitioner  are  divided  into  three 
classes. 

The  first  set  of  writings  are  said  to  be  comprised  in  a  pro 
cess  which  some  time  ago  depended  before  the  Magistrates 
of  Glasgow,  between  William  Alexander  and  William  Mur 
ray  Borihwick,  said  to  have  been  printers  and  proprietors  of 
a  newspaper  called  the  "  Sentinel."  This  process  is  said  to 
be  in  the  hands  of  Messrs  Linning  and  Niven,  writers  to  the 
signet. 

The  respondent  has  no  interest  to  oppose  the  granting  of 
the  diligence  for  the  recovery  of  this  process,  bui  he  cannot 
take  upon  him  to  say  that  Messrs  Linning  and  Niven,  who 
are  the  agents  for  Alexander,  may  not  have  good  reasons  for 
refusing  the  delivery  of  it  to  the  petitioner. 

The  second  class  of  papers  specified  in  the  petition  are 
said  to  be  '  Articles  which  were  inserted  in  the  Sentinel, 
'  and  which  the  petitioner  wishes  to  prove  were  written  and 

*  sent  there  by  the  late   Sir  Alexander  Boswell,  Bart.,  and 

*  in  each  of  which  the  petitioner  is  named  or  alluded  to.' 
Then  follows  a  specification  of  seven  documents,  the  first  of 
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which  is  said  to  be  a  letter  bearing  to  be  dated  Auchinleck, 
November  7,  1821,  and  subscribed  "  Alexander  Bos  well."" 
Now,  the  petitioner  knows  perfectly  well  that  this  letter  was 
never  inserted  in  the  Sentinel,  and  that  the  petitioner  is 
neither  named  nor  alluded  to  in  it.     Further,  this  letter,  to 
gether  with  the  2d  and  3d  writings  specified  in  this  part  of 
the  petition,  are  all  libelled  on  in  the  indictment  against  the 
petitioner,  as  productions  to  be  made  against  him  at  his  trial, 
and  were  ready  to  be  produced  to  the  petitioner  according 
to  the  usual  practice,  sending  to  the  Crown  Agent.     They 
are  now  in  the  clerk's  hands,  where  the  petitioner  may  have 
access  to  them.     It  was,  therefore,  unnecessary  for  him  to 
ask  for  a  diligence  to  recover  them.     The  5th,  6th,  and  7th 
items  of  this  class  of  writings  are  said  to  be  in  the  hands 
of  the  Sheriff-depute  of  Edinburgh,  having  been  taken  pos 
session  of  by  him  in  a  precognition  relative  to  Borth  wick's 
affair.     The  respondent  can  hardly  conceive  it  possible  that 
No.  7  should  have  so  come  into  the  hands  of  the  Sheriff, 
seeing  that  the  petitioner  himself  states  that  it  appeared  in 
the  twenty-fifth  number  of  the  Sentinel,  which  was  not  pub 
lished  until  a  considerable  time  AFTER  the  investigation  and 
precognition,  in  the  course  of  which  it  is  said  to  have  come 
into  the  hands  of  the  Sheriff  depute  of  Edinburgh.     But,  in 
regard  to  all  of  these  writings  said  to  have  been  inserted  in 
the  Sentinel,  and  to  have  come  into  the  hands  of  the  Sheriff 
in  the  course  of  a  precognition  relative  to  Borthwick's  affair, 
the  respondent  cannot  give  any  consent,  direct  or  implied,  to 
the  recovery  of  them  out  of  the  hands  of  the  Sheriff.     The 
respondent  understands  that  these  documents  belong  in  pro 
perty  to  the  printer  of  the  Sentinel,   Mr  Alexander,   from 
whose  premises,  the  respondent  is  informed,  they  were  irre 
gularly  carried  away,  and  who  has  instituted  a  criminal  pro 
secution  against  some  of  the  parties  concerned  in  carrying 
them  away.     The  respondent  knows  not  whether  they  arc  of 
the  hand-writing  of  Sir  Alexander  Boswell,  yea  or  nay,  but 
he  has  reason  to  believe  that  the  most  of  them  are  not,  and 
although  he  has  no  right  or  interest  to  resist  the  diligence 
sought,  he  does  not  wish  to  be  supposed  to  give  even  a  tacit 
consent  to  a  proceeding  which,  under  pretence  of  wishing  to 
prove  that  certain  documents  are  of  a  certain  handwriting,  is 
to  give  a  party  access  to  documents  which  otherwise  he  has 
no  right  to  see,  and  on  which  ulterior  proceedings  may  be 
founded. 

The  third  class  specified  by  the  petitioner  is  "  a  letter 
from  the  late  Sir   Alexander  Boswell  to  Robert  Macono- 
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chie,  Esq.  lately  from  India."  This  letter  is  said  to  have 
been  written  on  or  about  the  SHth  of  March  182£,  re 
lative  to  the  affair  which  led  to  the  present  trial,  and  to  be 
at  present  in  the  hands  of  James  Balfour,  Esq.  of  Whit- 
tinghame.  The  respondent  is  ignorant  of  the  contents  of 
this  letter,  but  if  the  petitioner  thinks  the  inspection  of  it  im 
portant  to  his  defence,  the  respondent  shall  not  object  to  his 
obtaining  a  diligence  for  that  purpose,  but  at  the  same  time 
he  wishes  it  to  be  distinctly  understood,  that,  in  taking  this 
course,  he  does  not,  directly  or  indirectly,  admit  the  compe 
tency  of  the  production  of  that  letter  in  the  course  of  the 
trial,  or  that  the  recovery  of  it  from  Mr  Balfour  will  bring 
it  competently  into  evidence,  supposing  it  to  be  applicable. 
In  respect,  whereof^  fyc. 

(Signed)         DUN*.  M'NEILL,  A.  D< 

The  Court  pronounced  the  following  interlocutor  on  the  5th 
June  1822:  «  The  Lord  Justice  Clerk  and  Lords  Cornmis- 
"  sjoners  of  Justiciary,  having  considered  this  petition,  with 
4f  the  answers  thereto  for  his  Majesty's  Advocate,  grants 
"  warrant  for  first  and  second  diligence  at  the  petitioner's 
4<  instance  against  the  persons  named  and  designed  in  the 
"  foregoing  petition,  and  all  others  possessed  of  the  writings 
c<  called  for  in  said  petition,  for  recovery  thereof,  excepting 
"  the  first,  second,  arid  third  articles  specified  at  the  sixth 
<c  page  of  the  said  petition,  which  being  libelled  on  in  the 
"  indictment,  are  now  lodged  in  the  hands  of  the  clerk  of 
"  Court;  and  grants  commission  to  Mr  Andrew  Murray, 
"  advocate,  to  take  the  depositions  of  the  said  havers  at 
"  Edinburgh,  and  to  be  reported  on  or  before  Friday  next; 
"  and  ordains  the  said  commissioner  to  transmit  the  said  de- 
"  positions  and  productions  made  therewith  to  the  clerk  of 
**  the  High  Court  of  Justiciary,  sealed  up,  who  is  hereby 
"  authorized  to  open  the  same,  and  give  inspection  thereof 
««5  to  both  parties." 

The  following  is  the  examination  which  took  place  in 
consequence  of  the  preceding  interlocutor: 

At  Edinburgh,  the  6th  day  of  June  1822  years; 

Compeared  ^ENEAS  MACBEAN,  writer  to  the  signet,  who 
produced  act  and  commission  of  the  High  Court  of  Justi 
ciary,  of  date  the  5th  day  of  June  in  ths  same  year,  in  the 
criminal  prosecution  at  the  instance  of  his  Majesty's  Advc*- 
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cate  against  James  Stuart,  Esq,  younger  of  Dunearn,  grant 
ing  commission  to  Andrew  Murray,  Esq  advocate,  to  take 
the  depositions  and  receive  the  exhibits  of  havers,  as  therein 
specified  ;  which  the  said  commissioner  accepted  of,  and  ap 
pointed  William  Sutherland  Eraser  as  clerk,  to  whom  he 
administered  the  oath  deJideU. 

Compeared  ROBERT  WILLIAM  NIVEN,  writer  to  the  sig 
net,  one  of  the  partners  of  Messrs  Linning  and  Niven,  who 
being  solemnly  sworn,  purged  of  malice  and  partial  counsel, 
and  examined  as  a  haver,  and  being  desired  to  produce  a 
process  which  subsisted  sometime  ago  before  the  Magistrates 
of  Glasgow  between  Alexander  and  Borthwick,  referred  to, 
being  the  first  article  in  the  act  and  commission,  depones, 
and  produces  the  said  process,  conform  to  inventory,  with 
the  exception  of  No.  6,  "  being  copy  dissolution  of  co 
partnership,"  which  being  necessary  to  be  produced  in  the 
hands  of  the  clerk  of  the  Court  of  Justiciary,  in  the  crimi 
nal  prosecution  presently  depending  against  William  Mur 
ray  Borthwick,  he  declines  to  produce  now,  but  will  lodge 
in  the  hands  of  the  clerk  of  the  Court  of  Justiciary  in  the 
course  of  this  day.  All  which  is  truth,  &c. 

Compeared  ADAM  DUFF,  E<q.  Sheriff- depute  of  the  coun 
ty  of  Edinburgh,  who  being  solemnly  sworn  and  examined 
as  a  haver,  and  being  requested  to  exhibit  and  produce  a 
letter  signed  "  Mark  Tod,"  which  appeared  in  the  seven 
teenth  number  of  the  Sentinel  newspaper;  an  article  begin 
ning  "  The  late  Lieutenant  James  Stuart,"  which  appeared 
in  the  twentieth  number  of  that  newspaper ;  an  article  con 
sisting  of  three  or  four  pieces  of  verse,  entitled  "  Valen 
tines,  which  also  appeared  in  the  twentieth  number ;  and  a 
poem,  entitled  "  The  Bully's  Lament,"  which  appeared  in 
the  twenty-fifth  number;  or  which  several  articles  did  at 
least  appear  in  the  said  Sentinel  newspaper,  depones,  That 
in  the  precognition  that  was  taken  before  the  deponent  a- 
gainst  W7illiam  Murray  Borthwick,  different  letters,  writ 
ings,  and  other  documents,  were  produced  by  Mr  William 
Spalding,  writer  in  Edinburgh,  and  delivered  to  the  depo 
nent  ;  That  on  the  30th  of  March  last,  a  petition  in  the 
name  of  the  Lord  Advocate  was  presented  to  the  deponent, 
praying  the  deponent  to  deliver  over,  "  or  direct  the  clerk 
"  of  Court  to  deliver  over  to  the  Crown  agent,"  the  said 
writings,  letters,  and  documents ;  and  in  consequence  the 
said  writings,  letters,  and  documents  were,  according  to  the 
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deponent's  directions,  delivered  over  to  the  Crown  agent, 
and  were  contained  in  four  parcels  or  packets,  with  the  rela 
tive  inventories,  and  the  Crown  agent's  receipt  granted  ac 
cordingly.  And  the  deponent  now  produces  the  said  peti 
tion,  with  the  receipt  marked  thereon,  which  is  marked  by 
the  deponent,  commissioner,  and  clerk,  as  relative  hereto. 
And  farther  depones,  That  he  does  not  know  whether  the 
papers  mentioned  in  the  interrogatory  were  or  were  not  de 
livered  up  to  him  by  Mr  Spalding,  and  afterwards  delivered 
to  the  Crown  agent,  but  the  said  papers  are  not  in  the  de 
ponent's  possession  :  That  he  does  not  know  where  those 
papers  are.  All  which  is  truth,  &c. 

Compeared   ADAM   HOLLAND,  Esq.  Crown  agent,   who 
being  solemnly  sworn  and  examined  as  a  haver,  and   being 
requested  to  exhibit  and  produce  a  letter,  signed   "  Mark 
Tod,"   which  appeared  in  the  seventeenth  number  of  the 
Sentinel  newspaper ;  an  article  beginning  **  The  late  Lieu 
tenant  James  Stuart,"  \\hjch  appeared  in  the  twentieth  num 
ber  of  that  newspaper  j  an  article  consisting  of  three  or  four 
pieces  of  verse,  entitled  "  Valentines,"  which  also  appeared 
in  the  twentieth  number ;  and  a  poem,  entitled  "  The  Bul 
ly's  Lament,"  which  appeared  in  the  twenty-filth  number,  or 
which  several  articles  did  at  least  appear  in  the  said  Sentinel 
newspaper  5  depones,  That  he   has  not  these  papers,  and 
that  he  does  not  know  where  they  are.     Depones,  That  he 
cannot  say  but  that  they  might  have  been  in  his  possession ; 
but  that  to  his  knowledge  he  never  saw  them.     And   being 
interrogated  how  he  explains  this  ?  depones,  That  he  had  a 
great  many  papers  in  his  possession  with  a  view  to  the  trial  of 
Borthwick  at  Glasgow,  but  he  does  not  know  whether  the  writ 
ings  called  for  were  among  them  or  not.    Being  shown  the  pe 
tition,  with  the  Sheriff's  interlocutor,  and  the  deponent's  re 
ceipts  thereon,  and  interrogated  and  desired  to  produce  the 
four  inventories  therein  referred  to,  depones,  That  he  has  not 
the  inventories  ;  but  depones,  That  the  whole  of  the  before 
mentioned  papers,  together  with  the  inventories,  as  he  be 
lieves,  were  delivered  over  by  him  to  Mr  Anderson,  Clerk  of 
Justiciary,  and  to  Robert  William  Niven,  agent  for  Alexan 
der,  at  whose  instance  the  precognition  mentioned  in  the  act 
and  commission  was  led  ;  the  papers  founded  on  in  Borth- 
wick's  trial  were  delivered  over  to   Mr  Anderson  and   the 
others  to  Mr  Niven  ;  and  he  adds,  that  it  may  be  possible 
he  may  have  returned  some  of  the  papers  to  Mr  John  Hope, 

c 
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Deputy-Advocate,  but  as  to  this  he  does  not  recollect.     All 
which  is  truth,  &c. 

Compeared  again  the    before    designed    ROBERT   WIL 
LIAM  NIVEN,   who,  being  again  solemnly  sworn  and  ex 
amined  as  a  haver,  and  being  requested  to  exhibit  and  pro 
duce  a  letter  signed  '  Mark  Tod,'  which  appeared  in  the 
17th  number  of  the  Sentinel  newspaper,  an  article  begin 
ning  *  The  late  Lieutenant  James  Stuart,'  which  appeared 
in  the  20th  number  of  that  newspaper — an  article  consisting 
of  three  or  four  pieces  of  verse,  entitled  <  Valentines/  which 
also  appeared   in   the  20th  number  ;  and  a  poem,  entitled 
*  The  Bully's  Lament,1  which  appeared  in  the  25th  num 
ber,  or  which  several  articles  did  at  least  appear  in  the  said 
Sentinel  newspaper ;  depones,  That    he  did  receive  a  box 
of  papers,  relative  to  Borthwick's  trial,  from  Mr  Anderson, 
Clerk  of  Justiciary  ;  and  he  believes  one  of  the  papers  called 
for,  viz.  that  beginning  with  the  words,  '  The  late  Lieutenant 
James  Stuart,*  is  among  them,  because  he  sees  it  mentioned 
in  the  inventory  appended  to  Borthwick's  indictment :  That 
he  has  not  looked  through  the  said  box  of  papers,  and  he 
does  not  know  whether  the  other  papers  called  for  are  among 
them  or  not :  That  he  also  got  the  precognitiori  in  Borth- 
wick's  case  from  Mr  Holland,   Crown  agent,  and  some  ac 
companying  papers  ;  but  he  is  not  aware  that  the  papers 
called  for  are  among  these.    Depones,  and  declines  to  pro 
duce  the  papers  he  got  from   Mr  Anderson,  having  bor 
rowed  them  on  his  receipt,  and   because  they  are  libelled 
upon  as  productions  in  the  indictment   against  Borthwick  ; 
but  that  he  will  return  them  to  the  Clerk  of  Justiciary  before 
seven  o'clock  this  evening.  Depones,  That  he  does  not  know 
where  the  papers  called  for  may  be,  otherwise  than  as  above 
deponed  to,   and   that  he  has  not  fraudulently  put  any  of 
them  away.     Mr  Niven  adds,  that,  on  going  home,  he  will 
immediately  look  through  the  papers  he  received  from  Mr 
Holland,  along  with  the  precognition ;  and  if  he  finds  any 
of  the  papers  called  for,  he   will  transmit  them  to  the  com 
missioner  before  five  o'clock  this  afternoon.     All  which  is 
truth,  &c. 

The  commissioner  afterwards  received  a  card  from 
R.  W.  Niven,  stating,  that  he  had  looked  through  the  pa 
pers  alluded  to,  but  had  not  found  any  of  the  writings 
i-alled  for. 
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At  Edinburgh,  the  7th  day  of  June  1822  years, 

PRESENT, 

Duncan  M'Neill,  Esq.  Advocate,  and 
Adam  Rolland,  Esq.  Agent  for  the  Crown  ;  And, 
Henry  Cockburn,  Esq.  Advocate,  and 
jEneas  Macbean,  Esq.  Agent  for  the  before  mentioned 
James  Stuart. 

Compeared  JAMES  BALFOUR,  Esq.  of  Whittinghame, 
who,  being  solemnly  sworn  and  examined  as  a  haver,  and 
being  requested  to  exhibit  and  produce  a  letter  written  by 
Sir  Alexander  Boswell  to  Robert  Maconochie,  Esq.  lately 
from  India,  particularly  specified  in  the  act  and  commis 
sion,  depones  and  exhibits  the  said  letter,  which,  with  its 
cover,  is  marked  by  the  deponent,  the  commissioner,  and 
clerk,  as  relative  hereto.  All  which  is  truth,  &c. 

(Signed)         J.  BALFOUR. 

JOHN  HOPE,  Esq.  Advocate,  having  been  present  at  the 
examination  of  Adam  Rolland,  Esq.  which  took  place  yester 
day,  and,  having  seen  the  act  and  commission,  stated,  that 
he  would  look  through  the  papers  in  his  possession,  and,  if 
he  found  any  of  the  writings  called  for,  he  would  transmit 
them  to  the  commissioner.  The  commissioner  afterwards 
received  from  him  the  letter  signed  "  Mark  Tod,"  under  an 
envelope,  on  which  it  was  stated  to  be  the  only  paper  re 
quired  which  was  with  him.  And  it  is  accordingly  marked 
by  the  commissioner  and  clerk  as  relative  hereto. 


The  following  Defences  were,  on  the  8th  June,  lodged  for 
Mr  Stuart : 

DEFENCES  for  JAMES  STUART,  Esq.  Younger  of  Dunearn, 
in  the  Criminal  Indictment  against  him,  at  the  instance  of 
his  Majesty's  Advocate. 

The  pannel  is  a  landed  gentleman,  and  is  infeft  as  such. 
His  proper  designation  is  "James  Stuart,  Esq.  Younger  of 
Dunearn." 

He  is  riot  guilty  of  the  crime  with  which  he  is  charged. 

Acting  as  he  is,  under  professional  advice,  he  cannot  ad 
mit  that  he  was  the  cause  of  the  unfortunate  death  of  Sir 
Alexander  Boswell ;  but  if  it  shall  be  proved  that  he  was* 
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then  he  is  satisfied  that  it  will  appear  to  the  Court,  and  to 
the  Jury,  that  his  concern  in  that  affair  was  excusable  and 
unavoidable.  He  had  received  repeated  and  unprovoked 
insults  from  that  gentleman.  These  appeared  in  the  form 
of  very  offensive  and  unjustifiable  articles,  written  and  pub 
lished  by  him  in  the  Sentinel  newspaper,  consisting  chiefly 
of  an  article  entitled  "  Whig  Song."  Another  article  being 
a  letter  signed  "  Ignotus ;"  an  article  signed  "  Mark  Tod  ;" 
and  another  article  entitled  "  The  late  Lieutenant  James 
Stuart."  These  publications  charged  the  pannel  with  crimes 
and  qualities  which  are  intolerable  to  a  gentleman  ;  and 
they  were  aggravated,  when  taken  in  connection  with  cer 
tain  similar  articles  which  had  appeared  recently  before  in  a 
newspaper  called  the  Beacon,  and  which  formed  the  ground 
work  of  Sir  Alexander's  publications. 

The  pannel  was  guilty  of  no  offence  or  irregularity  in  the 
mode  in  which  he  discovered  that  Sir  Alexander  Boswell 
was  the  author  of  these  calumnies  ;  but,  on  the  contrary, 
obtained  the  evidence  of  his  accession  to  them  fairly  from  a 
person  who  he  believed  was  entitled  to  give  possession  of  the 
documents  which  proved  it. 

Sir  Alexander  himself  was  conscious  that  the  affair  in 
which  he  is  said  to  have  unfortunately  fallen,  had  been  ren 
dered  inevitable  by  his  own  conduct. 

The  charges  of  malice  against  that  gentleman — of  a  deter 
mination  to  provoke  him  or  any  of  the  other  lieges  to  fight 
with  the  pannel,  and  of  absconding  from  justice,  are  all  ut 
terly  denied. 

The  pannel  has  given  in  a  list  of  witnesses,  and  a  variety 
of  documents,  to  prove  his  defence,  by  proving  the  circum 
stances  on  which  he  acted  ;  and,  however  deeply  he  deplores 
the  melancholy  event  which  has  occasioned  this  investiga 
tion,  he  is  satisfied  that,  if  he  be  tried  by  his  peers,  he  can 
not  be  found  guilty  of  any  crime. 

(Signed)         H.  COCKBURN, 


TRIAL. 

Monday,  June  10,  1822. 

PRESENT, 

The  Right  Hon.  DAVID  BOYLE,  Lord  Justice  Clerk. 
LORD  HERMAND.         I     LORD  GILLIES. 
LORD  SUCCOTH.  |     LORD  PITMILLY. 

(LORD  MEADOWBANK  did  not  attend.) 

Counsel  for  the  CROWN. 

Sir  WILLIAM  RAE,  Bart.  Lord  Advocate. 

JAMES  WEDDERBURN,  Esq.  Solicitor-General 

Mr  DCKCAX  M'NEILL,      >  Admcates  D      u. 

Mr  ROBERT  DUNDAS,        } 

ADAM  ROLLAND,  W.  S.  Agent. 

Counsellor  the  PANNEL. 


Mr  FRANCIS  JEFFREY. 
Mr  JAMES  MONCREIFF. 
Mr  JOHN  A.  MURRAY. 


Mr  JOHN  CUNINGHAME. 
Mr  THOMAS  MAITLAND. 
Mr  WILLIAM  GIBSON, 


Mr  HENRY  COCKBURN- 

M'BEAN,  W.  S.  Agent. 


THE  Pannel  took  his  place  at  the  Bar,  accompanied  by 
his  relatives  the  Earl  of  Moray,  Mr  Erskine  of  Cardross, 
and  Captain  Alexander  Gordon  of  the  Royal  Navy,  and 
by  the  Honourable  Admiral  Fleming,  Sec.  &c. 

The  Prince  Czartoriski,  Lord  Belhaven,  the  Honourable 
Henry  Fox,  and  several  other  persons  of  distinction,  sat  on 
the  Bench  with  the  Judges. 

The  instance  being  called, — 

The  LORD  JUSTICE-CLERK,  as  the  presiding  Judge,  thus 
addressed  the  Pannel : 

JAMES  STUART, pay  attention  to  the  Indictment  against  you 
at  the  instance  of  his  Majesty's  Advocate,  now  to  be  read. 

The  Indictment  or  Libel  was  then  read  over  by  the  Clerk. 
Mr  Stuart  standing  up. 

LORD  JUSTICE-CLERK — JAMES  STUART,  what  do  you  say 
to  this  Indictment  ? — Are  you  Guilty  or  Not  Guilty  ? 

Mr  STUART — My  Lord,  I  am  Not  Guilty. 


Mr  COCKBURN  spoke  as  follows  : 

MY  LORD, — WE  do  not  intend  to  state  any  objection  to 
the  technical  style  of  this  indictment.  It  is  drawn  in  ra 
ther  a  peculiar  form,  and  contains  statements  and  expres 
sions  which,  we  think,  might  have  been  spared,  with  some 
respect  to  private  feeling,  and  no  detriment  to  public  jus 
tice.  But  still  I  am  not  aware  that  it  is  liable  to  any  objec 
tions  of  a  legal  kind  ;  and  I  must  add,  that,  even  though 
it  were,  these  objections  would  require  to  be  of  no  ordi 
nary  description,  before  the  Gentleman  at  the  Bar  would 
allow  us  to  state  them,  or  to  throw  any  obstacle  in  the  way 
of  a  complete  and  full  investigation  of  the  truth,  which  has 
been  his  only  and  most  earnest  desire,  ever  since  the  unfor 
tunate  affair  which  made  such  inquiry  necessary. 

But  though  we  have  no  objection  to  the  technical  relevan 
cy  of  the  libel,  this  is  one  of  those  occasions,  on  which -it  is 
the  duty  of  the  pannel  *  to  avail  himself  of  his  undoubted  pri 
vilege,  of  beginning  the  business  of  the  day  by  such  a  state 
ment  of  facts,  as  may  enable  the  Court  to  judge  of  the  bearing 
and  relevancy  of  his  defences.  And  we  think  it  the  more  neces 
sary  to  give  this  statement  now,  because  this  is  a  proceeding 
which  involves  considerations  to  the  party  far  dearer  to  him 
than  his  life, — and  your  Lordships  know  that  there  are  a  va 
riety  of  accidents  which,  before  he  may  have  an  opportuni 
ty  of  bringing  them  forward  again,  may  make  the  trial  on 
the  part  of  the  Public  Prosecutor  break  down.  And  there 
fore  it  is,  that  he  thinks  it  right  to  avail  himself  of  this 
opportunity  of  stating  his  defences,  in  the  same  way  as  the 
law  gives  an  opportunity  to  the  Public  Prosecutor  of  stat 
ing  his  charges.  And  though  the  statement  which  I  am  go 
ing  to  make  at  present  must  necessarily  be  addressed  to  the 
Court,  I  hope  that  I  am  guilty  of  no  impropriety,  if  1  men 
tion  to  the  gentlemen  summoned  as  jurymen,  that  it  is  partly  in 
tended  for  them  ;  and  that,  as  no  one  of  them  can  tell  but  that 
he  may  be  one  of  the  persons  who  may  be  obliged  to  try 
the  case,  they  will  indulge  me  by  attending  to  the  explana 
tion  which  1  am  about  to  give. 

This  indictment  sets  out  by  stating,  that  Mr  Stuart  had 
conceived  malice  and  itt-  will  against  the  late  Sir  Alexander 
Boswell,  and  that,  under  the  operation  of  this  passion,  he  had 
formed  the  unlawful  design  of  challenging  that  gentleman, 
^o  far  all  is  consistent.  Because  having  malice  against  this 

*  A  name  given  in  Seotlond  to  the  prisoner. 


particular  individual,  it  is  at  least  possible  that  he  should  have 
formed  the  unlawful  design  of  challenging  that  man.  But,  by 
a  species  of  reasoning  of  which  we  cannot  well  comprehend 
the  meaning  on  this  side  of  the  bar,  the  indictment  goes  on  fur 
ther  to  state,  that,  having  special  malice  against  that  gentle 
man,  and  no  malice  against  any  body  else*  he  not  only  formed 
the  design  of  challenging  Sir  Alexander  Boswell,  but  others  of 
the  lieges.  And  then,  apparently  for  the  purpose  of  showing  that 
he  was  maliciously  going  about,  in  search  of  causesof  a  quarrel, 
the  statement  is,  that  he  repaired «<  to  Glasgow  to  obtain,  through 
the  medium  of  William  Murray  Borthwick,  formerly  one  of 
the  proprietors  or  printeis  of  the  newspaper  called  the  Glas 
gow  Sentinel,  and  then  a  prisoner  in  the  jail  of  Glasgow,  the 
manuscripts  of  sundry  articles  which  had  been  published  in 
the  said  newspaper,  and  other  papers  and  documents  con 
nected  with  said  newspaper,  which  were  then  in  the  premises 
in  Nelson  Street  of  Glasgow,  occupied  by  Robert  Alexander, 
editor  and  proprietor  of  the  said  newspaper,  and  in  the  law 
ful  possession  and  custody  of  the  said  Robert  Alexander  ; 
and  the  said  William  Murray  Borthwick  having  been  libe 
rated  from  jail,  as  arranged  and  concerted  by  or  with  you, 
and  having,  on  the  llth,  or  one  or  other  of  the  days  of  the 
said  month  of  March,  carried,  or  caused  to  be  carried,  away 
from  the  said  premises  in  Nelson  Street  of  Glasgow,  sundry- 
writings,  the  property,  or  in  the  lawful  possession  of  the  said 
Robert  Alexander;  and  having  brought,  or  caused  to  be 
brought,  the  said  writings  to  the  Tontine  Inn  or  Hotel  in 
Glasgow,  where  you  then  was,  you  did  thereby  obtain  access 
to  the  said  writings:  And  having  found,  or  pretended  to 
have  found  among  them,  some  writings  holograph  of  the  said 
Sir  Alexander  Boswell,  you  did  wickedly  and  maliciously 
challenge  the  said  Sir  Alexander  Boswell  to  fight  a  duel  with 
you :  and  a  time  and  place  of  meeting  having  been  concert 
ed,  you  did,  upon  Tuesday,  the  26th  day  of  March  1822,  or 
upon  one  or  other  of  the  days  of  that  month,  or  of  February  im 
mediately  preceding,  or  of  April  immediately  following,  upon 
the  farm  of  Balbarton,  in  the  shire  of  Fife,  a  little  to  the 
northward  of  the  road  from  the  village  of  Auchtertool  to  the 
burgh  of  Kirkaldy,  and  about  three  quarters  of  a  mile  or 
thereby  distant  from  the  said  village  of  Auchtertool,  in  the 
said  shire,  wickedly  and  maliciously  discharge  at  the  said 
Sir  Alexander  Boswell  a  pistol  loaded  with  ball,  whereby 
the  said  Sir  Alexander  Boswell  was  mortally  wounded,  the 
ball  having  entered  near  the  root  of  the  neck  on  the  right 


side,  and  shattered  the  collar-bone,  of  which  mortal  wound 
the  said  Sir  Alexander  Boswell  died  in  the  course  of  the 
next  day,  and  was  thus  murdered  by  you,  the  said  James 
Stuart :  And  you,  the  said  James  Stuart,  conscious  of 
your  guilt  in  the  premises,  did  abscond  and  flee  from  justice" 

Now,  all  these  collateral  and  extraneous  statements,  apart 
from  the  mere  fact  of  the  duel  between  the  parties,  are 
pointedly  and  most  solemnly  denied.  I  do  not  merely  say 
they  are  statements  which  cannot  be  proved  by  legal  evi 
dence.  They  are  statements  for  which  there  can  be  no  mo 
ral  evidence.  If  the  light  of  Omniscience  were  let  down  on 
this  affair,  it  would  only  show  more  distinctly,  that  the 
gentleman  at  the  bar  had  no  malice  against  Sir  Alexander 
Boswell ;  that  he  did  not  seek  the  ground  of  a  quarrel  with 
him  *,  that  he  was  actuated  by  no  conscious  guilt  ;  that  he 
did  not  abscond,  or  flee  from  justice. 

With  respect  to  the  other  fact,  by  which  the  death  of 
the  unfortunate  gentleman,  now  no  more,  was  caused,  if  I 
were  permitted  to  speak  the  sentiments  of  my  client  and  friend 
at  the  bar,  I  would  freely  admit  that  that  person  met  with 
his  death  at  the  hand  of  the  prisoner.  But  I  am  not  permit 
ted  to  make  here  those  candid  and  generous  avowals  which 
the  prisoner  would  utter ;  and,  therefore,  acting  as  his  coun 
sel,  though  I  do  not  anticipate  that  there  can  be  the  slightest 
doubt  with  respect  to  the  fact  on  which  this  indictment 
mainly  rests,  we  do  not  formally  admit  it.  We  call  on  the 
public  prosecutor  to  prove  it ;  and  we  do  so  chiefly  in  order 
that  we  may  have  the  benefit  of  those  explanatory  circum 
stances  of  which  otherwise  we  might  be  deprived.  Accord 
ingly,  I  beg  that,  in  what  I  am  going  to  state  henceforth,  what 
I  say  as  to  the  catastrophe  of  this  affair,  may  be  always 
taken  as  an  assumption,  and  not  an  admission.  But,  as 
suming  the  facts,  this  opens  up  the  great  question,  Has  the 
gentleman  at  the  bar  any  legal  apology  for  that  effect  of 
which  he  thus  has  been  the  cause  ? 

I  say  that  he  has ;  and  I  shall  proceed  to  state  the  circum 
stances  on  which  we  found  the  defence,  that  he  is  not  guilty 
of  the  crime  set  forth  in  the  libel,  *  But  I  cannot  enter  on 
this  statement  without  most  earnestly  begging  the  protection 
of  the  Court,  and  the  forgiveness  of  the  Jury,  when  I  say, 
that  I  feel  myself  constrained  by  two  great  disadvantages. 

In  the  first  place,  it  is  one  of  the  unfortunate  circum 
stances  of  this  affair,  that  it  is  connected  with  topics  of  a 
public  and  party  nature,  which  are  most  unfitted  for  the 

*  This  is  the  technical  term  in  Scotland  for  the  indictment- 
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ly  even  be  alluded  to  without  exciting  great  prejudices  and 
irritation.  But  I  declare,  that  I  act  at  present  under  the 
most  severe  restrictions  on  myself,  not  even  by  reference,  to 
go  into  those  matters  one  iota  beyond  what  is  absolutely  ne 
cessary  for  the  bare  understanding  of  the  case.  And  if,  in  the 
course  of  this  discussion,  I  should  appear  to  trench  upon  sub 
jects  which  cannot,  however  slightly,  ba  alluded  to  without 
almost  dethroning  reason,  I  pray  that  this  may  be  ascribed  to 
the  necessity  of  our  situation,  and  not  to  our  having  the  re 
motest  desire  to  excite  a  prejudice  of  any  kind  whatever, 

The  other  consideration  is  of  a  far  more  painful  and  more 
delicate  nature.  It  is  another  grievous  misfortune  in  this 
case,  and  one  which  the  gentleman  at  the  bar  feels  more 
poignantly  than  any  stranger  can,  that  justice  cannot  be 
done  to  the  living  without  seeming  to  encroach  on  those 
charities  which  are  due  to  the  dead.  I  wish  I  could  avoid 
this  topic  too,  and  that  we  could  pass  through  the  business  of 
the  day,  without  casting  even  a  shade  of  doubt  on  the  memory 
of  one  whose  unfortunate  loss  has  occasioned  this  discussion. 
I  am  afraid  that  we  cannot.  But  I  trust  that  your  Lordships 
will  go  along  with  me,  and  keep  it  always  in  remembrance, 
that,  if  we  shall  be  obliged  to  charge  that  person  with  im 
propriety,  we  are  most  willing  to  ascribe  it  to  indiscretion 
alone.  And,  I  scarcely  know  whether  I  ought  to  say  1  am 
sorry  or  that  I  am  glad,  that  there  is  a  circumstance  to  which, 
in  consistency  with  this  explanation,  his  conduct  may  be  at 
tributed,  Sir  Alexander  Boswell  was  known  to  be  gifted— 
a  fatal  gift,  when  not  combined  with  consummate  prudence 
and  the  happiest  temper — with  great  ironical  powers  ;  and  I 
am  sure  I  ask  no  more  than  what  his  best  friends  will  allow, 
when  I  beg  that  every  thing  on  his  part  may  be  ascribed  to 
that  propensity  which  all  men  have,  to  exert  those  peculiar 
powers  on  which  they  have  staked  either  their  reputation  or 
their  pleasure.  I  am  certain  that,  in  our  conduct  of  this  case, 
there  is  at  least  one  restriction  which  we  shall  impose  upon 
ourselves,  which  is,  that  every  word  which  we  say  shall  be 
strictly  true.  And  surely  he  is  no  friend  to  the  memory  of 
a  person  deceased,  who  thinks  that  the  lustre  of  that  memory 
can  be  increased  by  concealing  the  full  disclosures  of  truth. 

Under  these  two  difficulties,  let  us  see  what  are  the  real 
facts,  'ihe  first  I  shall  state  is  one,  for  winch  I  have  the  au 
thority  of  all  present,  that  the  prisoner  is  a  man  of  unim 
peachable  character,  and  in  the  station  of  a  gentleman.  No 
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man,  who  knows  where  the  delicacies  of  this  case  lie,  can 
fail  to  perceive  the  relevancy,  in  strict  law,  of  what  I  now 
say ;  and  accordingly,  in  every  question  where  an  appeal  has 
been  made  to  the  laws  of  honour,  the  circumstances  of  the 
parties  making  the  appeal,  with  reference  to  profession,  with 
reference  to  rank,  with  reference  to  temper,  have  been  laid 
down  by  the  greatest  judges  as  most  material  ingredients  in 
the  case. 

Now,  though,  in  this  indictment,  he  is  styled,  we  think 
somewhat  unceremoniously,  *  James  Stuart  J  those  who  drew 
it  might  have  known  that  he  was  directly  connected  by  blood 
with  some  of  the  noblest  and  most  ancient  families  in  the 
land.  Pie  is  a  first  cousin,  once  removed,  of  the  noble  fa 
mily  of  Reay.  He  is  very  nearly  connected — the  precise 
degree  is  immaterial — with  the  noble  families  of  Buchan, 
Melville,  and  Cardross,  and  several  others.  But  I  need 
say  no  more  on  this  part  of  the  case  than  that  he  is  lineally 
descended  from  that  great  statesman  whose  history  adorns 
the  name  and  the  house  of  Moray.  *  Failing  the  family  of  the 
last  Earl,  the  father  of  the  gentleman  at  the  bar  would  have 
inherited  the  honours  of  that  illustrious  house  ;  and,  accord 
ingly,  I  perceive  at  this  moment  that  he  is  supported,  in  this 
his  day  of  tribulation,  by  the  present  possessor  of  the  ho 
nours  and  fortune  of  that  family,  who  has  chosen  to  fore 
go  the  privileges  of  the  peerage,  which  would  have  given  him 
a  place  beside  your  Lordships,  and  with  great  manliness  and 
good  taste,  has  rather  preferred  to  sit  at  the  bar  with  his 
relative  and  his  friend. 

Nor  is  the  personal  character  of  the  prisoner  unworthy  of 
these  high  and  hereditary  honours.  This  is  a  theme  on 
which  it  is  far  better  for  the  witnesses  to  speak  than  for  me. 
But  I  must  say,  that  if  it  fell  to  the  lot  of  any  person  to  be 
reduced  to  the  necessity  of  proving  his  personal  character, 
there  is  no  man  beyond  these  walls, — aye,  there  is  no  man 
within  them — who  could  get.  a  more  beautiful  character,  from 
a  greater  number  of  disinterested  and  spontaneous  witnesses, 
— all  tendering  their  services,  from  the  ranks  of  his  political 
adversaries,  than  will  be  given  to  the  gentleman  at  the  bar. 
I  am  not  going  to  bring  forward  the  public  thanks  which 
he  has  got  again  and  again  from  the  public  bodies  whose 
business  he  has  done.  But  the  special  point  of  his  cha 
racter  to  which  I  would  chiefly  call  your  attention  is,  that 

*  This,  we  beliere,  was  an  allusion  to  the  Regent  Murray. 
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he  is  distinguished  by  a  total  absence  from  those  propen 
sities  from  which  quarrels  like  this  in  general  arise.  If  he 
has  any  quality  more  distinguishing  than  another,  it  is  that 
of  peacefulness ;  and  your  Lordships  will  hear  it  mentioned 
in  evidence,  that  on  every  occasion  on  which  his  assistance 
has  been  required,  he  has  been  the  certain  and  successful 
peace-maker ;  and  that,  if  he  is  now  charged  with  imbruing 
his  hands  in  another's  blood,  he  has  more  than  once  been 
the  man  who  has  prevented  similar  calamities  under  similar 
circumstances. 

Now,  it  is  perhaps  not  unknown  to  some  of  your  Lord 
ships — it  is  sufficiently  notorious  to  every  body  else, — that, 
in  the  beginning  of  January  1821,  a  newspaper  was  esta 
blished  in  this  city  called  the  Beacon.  With  the  general 
merits  of  that  publication,  either  with  respect  to  other  sub 
jects  or  other  men,  we  have  nothing  whatever  to  do.  But 
on  a  particular  occasion,  almost  exactly  a  year  ago,  that  paper 
contained  a  gross  personal  attack  on  Mr  Stuart.  The  terms 
of  that  attack,  the  propriety  of  it,  the  meaning  of  it,  I  don't 
care  about  here  ;  I  rest  on  the  mere  fact,  that  he  was  attack 
ed,  and  that  that  affair  was  settled  between  him  and  a  person 
of  the  name  of  Stevenson.  How  these  two  settled  it,  is  per 
fectly  immaterial.  But  it  was  settled.  Some  persons  I  have 
heard  doubt  the  judgment  or  good  taste  with  which  the 
matter  was  set  at  rest  by  Mr  Stuart.  With  this  I  have  no 
thing  to  do :  1  have  only  to  say,  that  he  had  the  highest  autho 
rity  for  what  he  did.  But  let  it  be  right  or  let  it  be  wrong, 
settled  it  was.  The  fact  is,  it  was  terminated  and  adjusted, 
and  both  parties  were  bound  over  to  keep  the  peace.  This 
happened  in  the  month  of  July  1821. 

:  Now,  after  that  affair  was  over,  sure  am  I  that  no  stranger 
had  a  right  to  take  up  that  quarrel — that  no  man,  not  a  party 
to  the  business,  particularly  if  living  at  a  distance,  had  a  right 
to  adopt  it,  and  treat  the  gentleman  at  the  bar  with  igno 
miny.  Sure  indeed  am  I,  that,  with  regard  to  Mr  Stuart, 
boasting,  as  he  did,  of  the  friendship,  and  walking  every 
day  arm  in  arm  with  the  most  respectable  men,  and  in  the 
confidence  of  every  eminent  character,  nothing  had  occurred 
to  make  him  a  common  butt,  at  which  every  person  in  the 
street  was  entitled  to  level  his  insult. 

Nevertheless,  there  appeared  in  that  paper  a  series  of  other 
attacks,  which,  for  his  own  sake,  I  wish  the  deceased  had 
never  seen,  because  I  shall  show  how  he  adopted  them.  But 
there  did  appear  a  series  of  attacks,  couched  in  language  which 
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is  a  disgrace  to  our  age,  and  the  use  of  which,  on  this  and 
other  occasions,  has  created  unheard-of  dissensions  among  the 
inhabitants  of  a  place,  who  formerly  were  singularly  united 
in  all  the  bonds  of  citizenship.  I  am  almost  ashamed  to  men 
tion  the  language  of  these  attacks, — language  for  .which,  I 
confess  to  your  Lordships,  that,  till  I  was  professionally 
obliged  to  degrade  myself,  by  seeing  the  work  in  which  it 
appeared,  1  did  not  think  there  were  to  be  found  readers, 
or  even  printers,  in  this  land.  But  I  find  that  Mr  Stuart's 
name  was  directly  coupled  with  the  word  dastard—  with  that 
of  bully — sulky  poltroon — coward — despised. 

He  reckoned  these  outrages  a  mere  provocations  fight, given 
wi  the  part  of' the  same  persons  with  whom  he  had  been  bound 
over  to  keep  the  peace.  He  therefore  applied  to  the  same  Judge 
by  whom  this  step  had  been  taken,  the  Sheriff  of  Mid-Lo 
thian  ;  and  without  having  recourse  to  measures  of  personal 
revenge  at  all,  he  asked  for  protection,  as  will  be  sworn  to  by 
that  respectable  Judge  this  day,  by  means  of  summary  inter- 
diction,  or  otherwise.  But  he  was  told  that  no  redress  in 
that  form  could  be  got — that,  because  these  provocations  to 
jight  appeared  in  a  public  newspaper^  as  to  which  he  was 
bound  over  not  to  retaliate,  the  Sheriff  could  do  nothing  — 
he  would  otherwise  interfere  with  the  liberty  of  the  press  ! ! ! 
I  am  far  from  presuming  to  question  the  propriety  of  this 
learned  person's  judgment ;  but  what  was  its  effect  upon  Mr 
Stuart  ?  He  saw  himself  set  up  as  a  target,  at  which  every 
base  libeller  might  shoot,  and  when  he  applies  to  legal  autho 
rity  for  protection,  the  answer  is, — Protect  yourself ;  I  will 
give  you  none  •,  at  least  none,  which,  from  its  being  sum 
mary,  is  the  only  one  of  which  the  case  admits. 

Well,  he  submitted  to  this — to  him  most  heavy  judg 
ment.  For  about  a  month  or  six  weeks  he  submitted  to 
slanders,  which  I  would  speak  falsely  if  I  said  that  he  did  not 
feel.  He  felt  them  to  the  quick,  though  no  man  but  him 
self  could  have  borne  them  with  his  patient  courage. 

However,  that  and  other  similar  events  brought  the  ca 
reer  of  the  Beacon  to  a  close.  And  now  another  great 
branch  of  this  history  begins.  That  newspaper  came  to 
an  end,  and  no  continuation  of  it  was  set  up  in  this  place. 
A  fair  occasion  was  thus  given  for  every  human  creature  ab 
staining  from  touching  Mr  Stuart.  Every  man  of  good  tem 
per  and  good  taste  was  thankful  for  this ;  and  a  common  sen 
timent  of  satisfaction  prevailed,  in  the  belief  that  we  had 


29 

once  more  returned  to  our  ancient  state  of  good  neighbour 
hood  and  friendship. 

But,  in  spite  of  this  most  tempting  opportunity  to  have 
done  wiih  this  affair,  a  newspaper,  called  the  Sentinel,  was 
set  up  in  Glasgow, — in  a  different  city,  by  different  men, 
under  different  auspices — men  with  whom  Mr  Stuart  had 
had  no  quarrel — no  concern  -  no  connection.  Yet,  in  the 
very  first  number  of  this  paper,  all  the  previous  calumnies 
against  Mr  Stuart  are  purposely  and  deliberately  adopted.  In 
that  very  first  number,  I  find  it  said  of  a  gentleman,  who  has  in 
his  veins  the  purest  and  noblest  blood  in  the  country,  and 
who  at  that  moment  was  admitted  to  the  society  of  as  large  a 
circle  of  friends  as  any  man  can  boast  of, — that  he  had  disho~ 
noured  the  blood  and  the  name  of  his  family*  I  find  him  ac 
cused  by  name  of  meanness,  and  called  a  heartless  ruffian ; 
and  there  is  applied,  not  indirectly,  but  broadly,  and  without 
evasion,  that  intolerable  word  Coward,  an  imputation  which, 
when  it  can  be  borne  quietly,  the  character  of  a  British  gen 
tleman  is  gone. 

Mr  Stuart,  though  he  had  failed  in  the  first  application 
which  he  had  made  to  the  laws  of  his  country,  was  not  dis- 
couvaged  from  making  another.  He  was  advised,  not  for 
the  sake  of  paltry  gain,  but  for  the  purpose  of  showing 
that  he  was  resolved  to  resist  that  torrent  of  abuse  of 
which  we  have  seen  the  first  fountain,  to  raise  an  action  of 
damages;  and,  accordingly,  before  another  number  of  the 
vaper  was  published,  he  had  a  summons  concluding  for 
damages  executed  against  the  known  editors  of  the  paper. 
He  gave  in  a  condescendence  (being  the  technical  term  for  a 
specification)  of  the  facts  complained  of;  and  in  the  answers  to 
that  condescendence,  he  was,  plainly  and  openly,  in  a  court 
of  justice,  twitted,  because  he  had  not  fought.  *  The  last  ar 
ticle  of  iliis  answer  contains  an  appeal  to  men  acquainted  with 
the  laws  of  honour ;  and  his  civil  rights  were  thus  attempted 
to  be  prejudiced  by  a  reference  to  those  very  laws,  for  ob 
serving  which,  he  has  the  misfortune  of  now  standing  where 
he  does  ! 

He  thus  saw  that  even  an  appeal  to  the  laws  of  his 
country  was  not  to  save  him  from  renewed  and  aggravat 
ed  insult.  Because,  even  when  humbly  mendicating  bare 
justice  from  a  court  of  law,  it  was  to  be  got  only  under  those 

*  See  Extract  from  th«  Answers  for  Robert  Alexander,  &c.  in  the 
Apptndix. 
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odious  allusions  which  human  nature  must  be  changed  be 
fore  it  can  bear. 

This  summons  had  not  the  effect  of  checking  the  con 
tinuation  of  these  statements  in  the  Sentinel.  They  went 
on ;  and  I  am  now  obliged  to  come  a  little  nearer  to  the  de 
ceased,  by  stating,  that  they  went  on  apparently  with  a  keen 
er  spirit,  and  under  an  abler  hand.  Several  articles  appear 
ed,  of  which  the  Jury  will  hereafter  hear  more  particularly. 
Some  of  them  are  mentioned  in  the  indictment.  Who  the 
author  was,  we  shall  speak  of  immediately.  But  there  ap 
peared  among  others  an  article,  entitled  "  Whig  Song ;"  a 
letter  signed  "  Ignotus  ;"  a  paper  beginning  "  Lieutenant 
"  James  Stuart ;"  and  one  having  the  name  .of  "  Mark 
<c  Tod"  *  There  were  several  others  besides,  but  what  we 
have  to  do  with  at  present  are  these  four. 

At  the  period  I  have  come  to,  Mr  Stuart  did  not  know, 
nor  had  he  any  suspicion,  who  the  author  of  these  articles  was. 
He  and  every  body  else  was  satisfied  that  they  were  not  the 
productions  of  the  printers,  but  that  they  cnme  from  some 
person  who  had  not  only  that  spirit  which  gives  sarcasm  its 
edge,  but  a  few  of  those  powers  which  give  it  its  lustre. 
Accordingly,  every  one  of  his  acquaintances  saw  how  deeply 
they  had  sunk  into  his  bosom,  for  in  every  one  of  these  ar 
ticles  the  word  coward  is  directly  applied  to  him.  These  ar 
rows  struck  the  mark  for  which  they  were  intended,  and  they 
cleft  that  heart  they  were  directed  against,  though  the  quiver 
from  which  they  came  had  not  been  discovered. 

If  any  thing  could  have  added  to  the  greatness  of  this  in 
jury,  and  to  its  irreparableness,  it  would  be  certain  other  facts 
which  about  this  time  came  to  the  knowledge  of  Mr  Stuart, 
and  satisfied  him,  that  this  newspaper,  set  up  as  it  was  in  a 
provincial  town,  was  not  entirely  left  to  the  support  of  pro 
vincial  men,  but  that  it  received  the  countenance  of  certain 
persons  of  higher  station — a  fact  which  I  state  for  no  other 
purpose  but  that  of  showing,  that  greater  injury  was  thereby 
done  to  Mr  Stuart, — because  he  was  so  placed,  that  there  were 
few  houses  he  could  go  into  without  the  chance  of  having 
his  eyes  fixed  upon  a  paper  in  which  the  word  Coward  was 
applied  to  him. 

At  last,  after  suffering  under  those  attacks  for  a  considerable 
time,  that  unfortunate  day,  (as,  in  any  view,  I  may  call  it,) 
arrived,  in  which  the  author  of  these  calumnies  was  to  be 
detected.  The  papers  were  found  in  the  office  of  the" Sen-' 

*  The  two  first  of  these  articles  are  annexed  to  the  indictment ;  the 
other  two  will  be  found  in  the  Appendix. 
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tinel ;  and  it  is  made  part  of  the  direct  charge  against  Mr 
Stuart  in  this  indictment,  though,  whether  by  insinuation  or 
not,  we  cannot  very  well  understand,  that  he  got  these  pa 
pers  improperly.  Now,  as  I  know  that  prepossessions  exist 
on  this  subject,  I  am  most  anxious  that  the  real  state  of  the 
fact  should  be  understood,  and  seen  so  plainly,  that  he  who 
runs  may  read.  For  this  purpose,  it  is  not  necessary  to  go 
into  many  details.  The  leading  facts  can  be  explained  at 
once,  and  the  statement  which  I  am  now  to  give,  I  know 
the  evidence  will  confirm. 

Mr  Stuart,  one  day  last  March,  was  walking  in  the  ad 
joining  hall,  when  a  person  came  up  to  him,  and  got 
himself  introduced  as  the  private  country  agent  of  William 
Murray  Borthwick)  the  editor  or  printer  of  the  SentineL 
This  gentleman  Mr  Stuart  had  never  seen  in  his  life  be 
fore;  scarcely  ever  since;  and  the  statement  made  was 
just  this : — '  Borthwick  is  alarmed  for  his  pecuniary  safety ; 

*  you  have  an  action  of  damages  against  him -,  the  Provost 
'  of  Hamilton  has  two  actions  of  damages,  and  others  of  the 

*  same  kind  are  threatened.     He  wishes  to  do  that  which  is 

*  always  the  right  and  duty  of  a  printer  to  do,  to  serve  him- 

*  self  by  giving  up  the  author/     The  answer  made  to  this 
proposal  by  Mr  Stuart  was  the  very  same  that  was  made  by 
other  two  gentlemen  to  whom  a  similar  intimation  was  con 
veyed.     It  was  in  substance  this — '  We  are  ready  to  go  to 

*  Glasgow  to  save  farther  time,  and  if  you  give  us  the  docu- 

*  ments,  we  shall  consider  of  your  proposal.     But  we  make 

*  no  bargain  ;  only,  we  want  the  author, — we  don't  concern 
'  ourselves  with  the  paltry  printer.' 

Mr  Stuart  did  not  wish  to  go  to  Glasgow.  The  proposal 
indeed  was,  that  one  of  the  other  two  gentlemen  should  go. 
But  they  were  prevented  by  accident,  and  he  went  himself, 
and  he  got  the  papers  in  question.  But,  in  thejirst  place, 
(for  I  have  two  facts  to  state  in  connection  with  this  part  of 
the  business,)  he  did  not  ~know  that  Borthwick — assuming 
Borthwick  to  have  had  no  right  to  give  up  the  papers, — 
had  no  such  right.  In  support  of  this,  I  have  a  witness 
against  whom  the  prosecutor  cannot  object,  I  mean  the 
Public  Prosecutor  himself.  For  what  does  he  state  in  the 
indictment  ?  That  Mr  Stuart  went  to  Glasgow,  and  got  the 
documents  ; — but  it  is  not  ventured  to  be  laid,  that  Mr  Stu 
art  'knew  that  these  documents  were  in  the  legal  possession  of 
Alexander. 

Therefore,  on  this  point  of  the  case,  it  appears  that  Mr 


Stuart  just  did  what  any  calumniated  person  would  do,  say 
ing  to  the  parties  concerned,  "  I  don't  want  your  money, 
give  me  the  author."  He  did  what  is  usual  in  every  case  of 
stolen  property,  and  which  cannot  be  wrong  in  the  stronger 
case  of  stolen  character.  Had  he  offered  a  reward  of  a  thou 
sand  guineas  for  the  author  ;  nay,  had  he  added,  that  if  any 
person  gave  information,  no  questions  would  be  asked>  he 
would  only  have  been  doing  what  any  man  of  spiral  would 
have  done.  And  what  1  would  ask  would  have  been  said  if 
he  had  not  adopted  this  course  of  conduct  5  if  he  had  hesi 
tated  about  taking  it  ?  I  know  it  well.  I  have  the  autho 
rity  of  all  the  past  and  after  numbers  of  this  paper,  which 
leave  no  doubt  what  construction  would  have  been  put  upon 
his  conduct.  "  You  are  the  coward,  the  bully,  the  mean 
man,  the  heartless  ruffian,  the  white  feather •,  the  man  afraid 
of  lead,  the  man  afraid  to  draw  a  trigger,  ihe  poltroon  we 
called  you  ;  you  talk  of  your  character ; — but  you  want  a 
little  money,  it  seems  !  because,  when  we  put  you  in  the  way 
of  getting  honourable  redress,  you  betake  yourself  to  a  civil 
action  ot  damages,  and  let  the  author  alone." 

Mr  Stuart,  accordingly,  took  these  papers,  and  it  will  be 
a  strange  circumstance  if  he  should  be  thought  wrong  in 
doing  so,  when  I  am  ready  to  poll  the  bar,  from  which  I 
am  confident  that  there  is  not  one  man  out  of  twenty  who 
would  not,  both  professionally  and  personally,  say,  that  it 
was  not  merely  his  right,  but  his  duty,  to  take  them. 

But  I  have  a  great  deal  more  to  say  before  leaving  this 
point ;  for  when  I  plead,  that  our  defence  on  this  matter  is, 
that  he  did  not  know  that  Borthwick  was  not  entitled  to 
give  up  these  papers,  I  am  supposing  that,  in  point  of  fact, 
Borthwick  was  not  so  entitled.  But  I  now  say  that,  on  le 
gal  grounds,  Borthwick  was  entitled  to  give  them  up. 
The  fact  on  this  point  can  be  very  clearly  and  speedi 
ly  told.  Borihwick  and  Alexander  were  printers  and 
proprietors  of  this  paper ;  but  at  a  particular  time, 
and  before  Mr  Stuart  went  for  them,  Alexander  had 
proposed  that  Borthwick  should  go  out  of  the  concern. 
Borihwick  agreed  to  this,  but  it  was  conditionally,  and  one 
of  the  conditions  was,  that  a  sum  of  money  should  be  paid 
to  him.  On  the  faith  of  this  future  and  prospective  condition, 
which  ought  to  have  been  fulfilled  within  a  limited  time, 
Borthwick  very  foolishly  signed  the  dissolution  of  the  firm, 
and  put  it  in  the  hands  of  Alexander  ;  but  of  course,  it  was 
understood  that  it  was  not  to  be  used  unless  the  conditions 
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of  the  bargain  were  fulfilled.  But  Alexander,  instead  of 
waiting  to  fulfil  the  conditions,  and  pay  his  money,  chose, 
most  illegally  and  dishonestly,  to  publish  the  dissolution  of 
the  copartnery  in  the  Gazette,  and  this  in  order  to  per 
form  the  trick  of  ousting  his  partner,  and  yet  keeping 
his  cash.  On  this  Borthwick  made  an  application  to 
the  Magistrates  of  Glasgow,  praying  that  he  might  be 
reinstated  in  the  office,  unless  his  money  was  paid ; — 
and  the  Magistrates  pronounced  a  judgment,  that  if  the 
money  were  not  paid  within  a  certain  time — eight  dayS)— 
Borthwick  should  be  entitled  to  resume  possession  of  what  was 
his  own.  The  eight  days  were  allowed  to  elapse,  and  the 
money  was  not  paid.  Borthwick  did  not  instantly  run  to 
take  possession  on  this.  He  waited  a  considerable  time  fur 
ther — about  a  fortnight,  till  the  interlocutor  was  eight  days 
final,  and  a  sufficient  time  had  passed  for  advocating  to  this 
Court, — and  at  last,  seeing  that  no  money  was  to  be  paid, 
— that  there  was  to  be  no  petition, — no  advocation, — he 
went  and  resumed  possession  of  his  premises.  He  was  in 
possession  for  a  whole  day.  His  associate  in  the  office  was 
Alexander,  and  no  attempt  was  made  to  dislodge  him. 

To  be  sure  Alexander,  seeing  that  his  partner,  who  was 
less  disposed  than  himself  to  be  libellous,  was  thus  rein 
stated,  had  recourse  to  a  manoeuvre  to  get  him  out  of  the 
office.  On  an  old  caption,  and  for  a  debt  not  due,  he 
caused  him  to  be  hurried  to  prison,  and  there  he  lay  for 
eight  days.  Now,  it  was  while  he  was  thus  in  prison  that 
the  communication  mentioned  was  made  to  Mr  Stuart,  and 
Alexander  having  thus  crippled  his  partner,  and  defeated 
the  interlocutor  of  the  Magistrates  by  his  illegal  violence, 
was  not  idle  in  the  meantime.  Borthwick  had  in  the  office 
his  own  repositories,  desks,  and  drawers.  All  these  it  pleas 
ed  Alexander  to  break  open  ;  on  all  of  these  he  put  new 
locks;  for  the  very  purpose  of  making  him  sure  that  when, 
by  the  operation  of  the  law,  Borthwick  should  be  relieved 
from  prison,  he  should  not  get  access  without  having  again 
recourse  to  the  Magistrates. 

It  was  in  this  situation,  when  the  legal  rights  of  this  man 
had  been  defeated  by  a  piece  of  illegal  violence,  that  Mr 
Stuart  found  him  when  he  came  to  Glasgow.  But  observe, — 
I  beg  your  Lordships  will  observe, — Mr  Stuart  had  no  con 
nection  with  Borthwick,  directly  or  indirectly.  He  had  no 
connection  with  the  story  which  I  have  now  been  telling  you. 
He  had  nothing  to  do  but  to  deal  with  Borthwick  as  the  ap 
parent  proprietor,  and  to  take  the  papers.  He  did  not,  as 


the  indictment  says,  liberate  Borthwick  from  jail.  Borth- 
wirk  was  liberated  by  payment  of  the  L.  50  for  which  he 
had  been  imprisoned,  but  not  one  farthing  came,  directly 
or  indirectly,  from  Mr  Stuart.  Jt  was  paid  by  Borth- 
wick's  private  agent,  as  a  part  of  his  general  business, 
and  Mr  Stuart  had  no  more  to  do  with  it  than  the  child 
unborn. 

Therefore,  the  second  remark  which  I  have  to  make 
is,  that,  if  the  propriety  of  Mr  Stuart's  conduct  de 
pends  on  the  fact  of  Borthwick's  being  entitled  to  do 
what  he  did,  then  his  conduct  was  perfectly  proper,  for 
Borthwick  was  so  entitled.  He  was  the  legal  custodier 
and  administrator  of  the  company  papers ;  and  though 
he  may  not  have  been  entitled  to  give  away  the  com 
pany  property,  yet,  as  administrator,  he  was  entitled  to 
prevent  the  company  and  himself  from  being  ruined  by  ac 
tion*  of  damages.  He  was  entitled  to  exhibit  the  papers  lor 
this  purpose. 

Mr  Stuart  thus  got  the  papers  innocently. — But  from 
that  day  till  this,  he  has  felt  the  weight  of  the  discoveries 
which  he  then  made.  For  though  I  believe  he  would 
rather  have  given  his  life  than  have  made  the  disclosure 
which  he  did,  against  a  gentleman  with  whom  he  was  .some 
what  related, — with  whom  he  had  never  been  but  upon  good 
terms, — whose  talents  he  had  always  admired  *,  nevertheless, 
the  melancholy  truth  was  discovered,  that  his  half  friend, 
Sir  Alexander  Boswell,  was  the  author  of  the  worst  calum 
nies  against  him.  He  discovered  enough  to  make  himself 
satisfied ;  and  I  shall  have  no  reliance  on  evidence  hence 
forth,  if  the  Jury  be  not  satisfied  that  Sir  Alexander  was  the 
author  of  that  "  Whig  Song" — of  the  letter  signed  "  Igno- 
tus"  and  of  two  or  three  other  productions,  in  every  one  of 
which, — I  do  not  say  from  malice, — I  hope  it  was  not  from 
malice, — but  from  the  sportiveness  of  an  idle  fancy,  he  does 
apply  the  term  Coward  to  the  name  of  Mr  Stuart,  without 
ever  having  received  any  provocation,  or  the  smallest  pre 
text  for  doing  it. 

For,  observe,  that  these  were  statements  made  by  Sir 
Alexander  Boswell,  against  a  gentleman  who  had  formerly 
never  written  or  spoken  a  word  but  in  respect  of  him.  I 
know  it  has  been  said,  and  I  am  sure  there  are  persons  here 
who  must  take  the  remark,  that  Sir  Alexander's  conduct 
had  some  extenuation  from  his  having  been  the  object  of  a 
previous  publication  in  a  different  newspaper  by  Mr  Stuart. 
I  am  most  willing  to  let  him  have  the  benefit  of  that  extenua- 
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tion,  in  so  far  as  he  can  have  it,  for  a  sincere  and  honest  be 
lief  on  his  part,  that  that  was  the  case ;  but  he  was  com 
pletely  misinformed.  If  he  ever  got  such  information  at  all, 
he  was  misinformed.  Mr  Stuart  is  too  much  of  a  gentleman, 
and  possesses  too  much  mildness  of  character,  to  be  guilty  of 
anonymous  publications  against  any  individual.  He  never 
wrote  one  single  word  against,  or  about,  Sir  Alexander  Bos- 
well,  nor  had  he,  for  two  years  before,  written  one  syllable  in 
the  paper  which  I  know  has  been  referred  to,  except  one 
slight  discussion  about  the  particular  direction  of  a  Ferry  on 
the  Frith  of  Forth. 

So  that  Mr  Stuart  found  himself  here  in  very  extraordinary 
circumstances  indeed.  He  had  now  suffered  such  wrongs, 
as  no  gentleman  in  this  country  is  ever  affected  to  submit 
to,  and  he  had  seen  all  these  insults  adopted  and  aggravated 
in  the  Sentinel.  Yet  he  found  a  letter  from  Sir  Alexander 
Boswell,  subscribing  a  sum  of  money  to  defend  the  Sentinel ; 
in  other  words,  to  defend  that  very  defamation  for  which  the 
Sentinel  was  prosecuted;  and  then  he  found  all  the  previous 
wrongslevejled  at  his  head,  on  the  authority  of  no  base  scribbler, 
but  of  a  man,  not  quite  his  equal  in  family  to  be  sure,  but  fully 
his  equal  in  public  station.  What  was — what  could,  Mr  Stuart 
do  alter  this  ?  Was  he  to  submit  quietly  ?  Was  he  not  to  speak  ? 
Was  he  to  huddle  up  these  papers,  and  go  about  the  world 
with  his  diminished  head  marked  with  the  word  Coward  ? 
No — he  d,d  what,  (with  the  exception  of  the  Bench,)  there 
is  not  a  man  in  the  kingdom  who  would  not  have  done. 
He  called  in  the  advice  of  able  and  honourable  men.  In 
particular,  the  advice  of  one  relative  and-  friend,  a  noble 
man,  whose  interference  has  proved  a  mighty  blessing.  The 
Earl  of  Rosslyn,  on  seeing  these  documents,  saw  at  once  that 
there  was  but  one  course  to  be  followed.  He  left  a  message 
for  Sir  Alexander  Boswell,  stating  that  he  wished  to  see  him. 
After  the  lapse  of  several  days  (for  Sir  Alexander  \vas  then  in 
London)  he  came  to  Edinburgh, and  an  interview  took  place  be 
tween  them.  At  that  interview  Sir  Alexander  was  attended  by 
another  gentleman,  whose  judgment  and  amiableness  of  dispo 
sition  made  him  a  worthy  confidant  on  such  an  occasion.  Mr 
Douglas  and  the  Earl  of  Rosslyn  met  with  Sir  Alexander  Bos 
well,-—  and  I  pray  the  Jury  to  observe  what  the  terms  were 
that  were  then  offered  to  Sir  Alexander.  Why,  if  Mr  Stuart 
had  been  the  buijy  and  ruffian  he  was  called,  like  a  beast  he 
would  have  rushed  to  the  combat,  and  insisted  that  his  wrongs 
should  be  positively  arid  instantly  wiped  out  with  the  blood 
of  both,  or  one  of  them.  There  are  men,  and  these  amiable 
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and  honourable  men  too,  who  have  been  unquestionably 
hurried  into  this  course.  But  Mr  Stuart,  putting  down,  as  he 
is  thus  proved  most  effectually  to  have  done,  the  calumnies 
which  had  been  launched  against  his  temper  and  heart,  was 
perfectly  temperate  and  moderate.  He  who  had  suffered  wrongs 
which  made  life  intolerable,  was  yet  willing  to  retain  his  life, 
and  leave  his  antagonist  the  possession  of  his  and  of  unin 
jured  honour,  by  making  two  propositions,  one  of  which  it  is 
my  astonishment  that  Sir  Alexander  did  not  accept. 

They  had  evidence  of  his  accession  to  these  calumnies,  as 
being  the  author  of  them,  and  yet  when  they  were  exhibited,  he 
was  told,  in  the  first  place,  that  if  he  would  deny  that  they 
were  his,  his  simple  assertion  would  be  taken  as  conclu 
sive  against  all  evidence  whatever ;  he  had  but  to  say,  They  are 
not  mine,  and  JVlr  Stuart  and  he  would  have  shaken  hands  to 
gether.  But  he  did  not  say  they  were  not  his, — 1  wish  he  could 
have  said  so  ;  but  he  was  a  gentleman,  and  he  knew  he  could 
wot  say  so  truly.  He  distinctly  admitted  the  authorship  of 
that  song,  which  was  selected  for  the  sake  of  simplicity, 
as  the  giound  to  be  taken  up.  He  admitted  that  song  over 
and  over  again.  He  thus  stood  before  a  gentleman,  who  was 
his  equal  in  every  respect,  confessing  to  him  "  1  have  called 
"  you  a  coward."  Yet  another  proposal  was  made  to  him — 
"  Let  us  take  it, Sir  Alexander, — let  us  take  it  as  a  metebadjoke. 
"  We  are  willing  to  take  it  in  this  light.  Say  but  that  you  are 
"  sorry  for  it ;  that  it  was  a  squib ;  and  that  you  had  no  se- 
"  rious  intention  of  impeaching  the  honour  or  courage  of  Mr 
"  Stuart.'*  1  am  sure  that  vi as  a  proposition  as  mild  as  the  great 
est  peace-maker  could  possibly  have  made,  and  it  xvas  a  propo 
sition  to  \\hich  the  party  might  have  acceded  without  the  slight 
est  imputation  on  his  honour.  For  who  can  imagine  that 
Sir  Alexander  would  have  been  impaired  in  the  estimation 
of  society  by  acknowledging,  on  this  occasion,  that  the  whole 
was  an  idle  sarcasm?  Yet  that  satisfaction  he  refused.  He 
said,  I  cannot  submit  to  be  catechized.  I  will  make  neither 
denial  nor  apology. 

Now,  was  a  meeting  possibly  to  be  avoided  after  this  ? 
On  this  matter  we  have  the  testimony  of  the  Earl  of  Rosslyn, 
a  person  not  accused  of  violence  of  disposition  of  any  kind. 
\Ve  have  more.  We  have  the  authority  of  Mr  Douglas, 
who  was  chosen  as  his  friend  and  peace- maker  by  Sir  Alex 
ander  Boswell  himself.  These  gentlemen  will  tell  you,  that 
they  held  a  meeting  to  be  absolutely  inevitable.  No  legal,  no 
moral,  force  could  prevent  that  catastrophe.  But  there  is  a 
fchird  witness  as  to  the  necessity  of  this,  who  renders  it  quite 


37 

unnecessary  to  speak  of  the  conviction  that  arose  in  the  minds 
of  the  mutual  friends.  Sir  Alexander  himself  has  left  evi 
dence  behind  him,  which  explains  what  he  thought  of  this 
matter,  and  its  character  is  unequivocal. 

It  seems  that  at  the  very  time  when  he  was  writing  these 
papers,  his  heart  misgave  him. —  He  knew  that  he  was  doing 
what  was  rash,  and  might  give  offence  j  and,  accordingly,  he 
left  orders,  as  we  shall  prove,  at  the  newspaper  office,  that 
they  should  immediately  be  destroyed.  At'  the  same  time, 
having  still  those  indestructible  feelings  of  gentlemanlike  ac 
countability,  which  form  the  defence  of  Mr  Stuart,  he  adopted 
the  course  that  the  Beacon  had  pretended  to  adopt  before 
him,  of  leaving  this  additional  direction  at  the  office,  that,  if 
any  one  wished  to  come  to  him  for  what  he  had  written,  de 
manding  personal  satisfaction^  his  name  should  be  given. 

What  inference  are  we  to  draw  from  this  proceeding,  ex 
cept  that,  in  concocting  and  publishing  these  lampoons,  he  was 
aware  that  he  was  levelling  shafts  which  would  strike  some 
person  who  must  call  him  to  account  ? 

It  has  been  said  that  the  calumny  was  not  his.  We  shall 
endeavour,  however,  to  prove  that  it  was.  Nay,  that  he  even 
went  the  extraordinary  length  of  concealing  his  penman 
ship,  or  of  employing  another  person,  to  write  that  libellous 
production — the  offensive  song.  I  trust  this  is  not  true. 
But  if  it  be,  what  fact  can  be  more  conclusive,  than  that  he, 
a  gentleman,  should  have  written  or  composed  that  which 
he  felt  had  to  be  concealed  under  a  disguised  or  stranger 
hand  ? 

When  Sir  Alexander  first  heard  of  the  discovery  of  these 
papers,  or  rather  when  he  came  to  Edinburgh  after  their  dis 
covery, — I  mean,  on  the  23d  of  March,  when  he  received  a 
message  from  Lord  Ilosslyn,  telling  him  that  he  wished 
to  see  him  upon  Monday — I  pray  you  to  observe  what  he 
did, — /  mean  before  he  knew  what  the  object  was  of  Lord 
Rosslyn's  message.  Lord  Rosslyn  merely  said,  that  he 
wished  to  see  him,  without  mentioning  either  why,  or 
for  whom*  Yet  at  this  very  moment,  on  Sunday  the 
24-th  of  March,  he  wrote  a  letter  to  a  gentleman  of  great 
respectability,  a  friend  of  his  in  London,  Mr  Robert  Ma- 
conochie,  stating,  that  he  had  received  a  message  from  the 
Earl  of  Rosslyn.*  He  stated  that  he  did  not  know  what  it  was 
about,  but  he  had  no  doubt  it  was  about  these  squibs,  and  that 
whoever  complained,  he  was  determined  to  give  a  meeting, 

*  See  Appendix. 
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And  his  conscience  went  a  step  farther.  For  he  added,  that  he 
would  do  this,  even  though  the  inquirer  should  be  Mr  James 
Stuart.  That  is,  before  he  knew,  by  any  communication  from 
Mr  Stuart,  that  he  was  speaking  of  him,  or  thinking  about 
him,  he  was  aware  that  he  had  given  Mr  Stuart  cause  of  ofr 
fence,  and  accordingly  prepared  for  that  rencounter,  which  he 
knew  to  be  inevitable,  by  asking  Mr  Maconochie  to  be  his 
second.  On  the  evening  of  the  same  day,  or  soon  thereafter, 
but,  at  any  rate,  before  he  knew  what  the  message  was  to  be 
about t  he  prepared  himself  with  another  friend,  that  most  ex- 
cellent  gentleman  who  attended  him  to  the  field;  and  to  him 
he  made  the  9-ame  statement,  saying,  he  did  not  exactly  know 
what  article  the  message  was  to  be  about,  but  that  he  should 
not  wonder  if  it  were  to  be  this,  and  then  recited  the  two  of 
fensive  verses  of  the  Whig  Song. 

Not  only  so  j  but,  at  the  time  of  the  interview  which  I 
have  mentioned,  and  on  going  to  the  field,  he  very  distinctly 
stated,  what  virtually  absolved  Mr  Stuart  from  all  blame,  by 
saying,  in  plain  terms,  that  he  held  the  meeting  to  be  the 
consequence  of  his  own  fault,  and  to  be  altogether  inevi 
table. 

Nay,  there  was  a  particular  time  in  the  history  of  this  trans 
action,  in  which  your  Lordships  will  find,  th  it  Mr  Stuart  and 
he  were  bound  over  to  keep  the  peace  ;  and  when  the  officers 
were  conveying  him  to  the  Sheriff's  Office,  he  made  use  of  ex 
pressions  to  them  which  I  do  not  pretend  to  repeat.  But  the 
import  of  them  was,  that  the  officer  might  just  as  well  allow 
him  to  escape,  because  no  binding  over  could  prevent  a  meet 
ing  ;  and  that,  if  they  did  not  settle  this  matter  by  risking 
life,  he  and  Mr  Stuart  could  not  live  together  in  this  island. 

I  Lave,  therefore,  the  two  seconds,  and  not  only  these,  to 
which  great  weight  must  be  attached,  but  I  have  the  opinion 
of  the  deceased  himself\  to  which  I  attach  conclusive  weight, 
in  evidence  of  the  inevitableness  of  this  meeting. 

The  affair  being  thus  resolved  upon,  I  need  not  state  at 
any  length  its  details,  or  rather  I  need  not  mention  them 
at  all.  This  case  is,  and  must  be,  utterly  devoid  of  those 
aggravations,  which  sometimes  are  to  be  found  in  personal 
quarrels ;  every  thing  was,  and  must  have  been,  done  fairly. 
We  have  acting  for  Mr  Stuart,  a  nobleman,  whose  name, 
whose  character,  whose  profession,  and  whose  age,  is  itself 
a  guarantee  that  nothing  could  be  done,  but  with  the  most 
consummate  prudence,  gentleness,  and  propriety.  We  have 
for  the  other,  Mr  Douglas,  who,  though  a  novice— long  may 
he  continue  so— in  these  affairs,  has  conducted  himself 
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throughout,  not  only  with  the  noblest  fidelity  to  his  friend, 
but  with  the  most  admirable  candour  and  generosity  towards 
his  friend's  antagonist.  These  gentlemen  being  present,  is 
evidence  conclusive  to  all  the  world,  that,  let  what  else  be 
wrong,  the  duel  was  fairly  fought. 

I  am  sorry  that  I  am  obliged  to  add  any  thing  about  the 
views  of  the  principal  in  approaching  the  fatal  field.  But 
I  am  bound  to  state,  as  I  see  it  has  been  relied  on  in  analo 
gous  cases,  that  iVr  btuart  saw  his  antagonist  making  prepar 
ations,  which  he  was  bound  to  interpret  as  of  the  most  dead 
ly  character.  I  am  not  insinuating  that  in  this  Sir  /Alex 
ander  was  wrong.  But  the  fact  is,  that  he  first  proposed 
that  the  affair  should  be  on  the  Continent,  and  in  that  singu 
lar  and  invaluable  document  in  which  he  has  expounded  his 
views — the  letter,  which,  as  I  mentioned  before,  he  wrote  ro 
Mr  Maconochie,  he  expressly  says,  that  the  reason  why  he 
wishtd  to  go  to  the  Continent  was,  that  he  x\as  about  to  do  a 
deed,  for  which  the  operation  of  the  British  law  might  be  in 
convenient.  "  If"  says  he,  "  /  should  be  the  successful 
shot,  I  should  not  like  the  after  proceeding's  of  our  Courts  of 
Justice'1  The  resolution  of  fighting,  and  the  consequence  of 
thus  fightingjfata//?/,  was  still  adhered  to,  though  the  intend 
ed  scene  of  action  was  changed,  and  after  it  was  resolved  to 
fight  in  England;  because  it  is  proved  that  he  resolved  to 
fight  there,  in  order  solely  to  avoid  the  subsequent  operations 
of  justice.  And  when  at  last  he  agreed  to  fight  in  his  na 
tive  land,  he  did  so  with  no  altered  intention  in  this  respect  ; 
but  because  he  was  advised  by  a  legal  friend  that  he  would  be 
safer  in  the  hands  of  the  Lord  Advocate,  than  in  t/wse  of  an 
English  Grand  Jury.  * 

Accordingly  Mr  btuart  took  it  so.  He  made  his  prepara 
tions^?*  death.  Every  thing  was  done  that  a  man  certain  of 
never  seeing  another  sun  could  do.  I  am  as  certain  as  I  am 
of  my  existence,  that  when  he  stepped  from  his  carriage  to 
the  field,  he  firmly  believed  he  was  stepping  to  his  grave. 

An  attempt,  however,  was  made  even  on  thejield  to  settle 
this  matter.  Mr  Douglas,  with  that  good  sense  and  good 
heart,  which  has  really  made  it  a  pleasure  to  remark  his  con 
duct  in  this  affair,  asked  his  own  friend  Sir  Alexander ,  im 
mediately  before  the  fatal  preparations  were  made,  if  there 
was  no  possibility  of  yet  settling  it  ? — Sir  Alexander  knew 
how  it  might  be  settled.  The  two  propositions  of  either  de 
nying  the  papers — though,  to  be  sure,  he  could  not  well  do 

*  See  Letter  to  Mr  Maconochie  in  the  Appendix. 
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this,  after  having  admitted  them, — or  the  simple  and  ho 
nourable  apology  of  the  whole  being  a  bad  joke,  were  stilt 
open  to  him.  But  he  shook  his  head,  and  said  it  was  impos 
sible. 

So  the  parties  met,  and  I  need  state  no  more.  They  fired 
together,  and  Sir  Alexander  fell.  The  contrast  which  was 
then  exhibited  in  the  conduct  of  this  sulky  poltroon — this 
bu!ly---this  ruffian— forms  one  of  the  most  striking  and 
honourable  pictures  I  have  ever  seen  in  moral  nature.  Mr 
Stuart,  instead  of  rushing  impatiently  to  a  premature  com 
bat,  accommodated  his  antagonist,  with  admirable  coolness, 
with  every  delay,  and  every  request,  that  he  made.  He  was 
willing  to  follow  him  to  the  Continent.  He  then  agreed  to 
meet  in  England.  He  agreed  to  give  the  delay  of  a  fort 
night.  He  agreed  to  meet  in  Scotland ;  and  though  it  has 
been  said  there  was  hurry  at  last,  that  hurry,  though  it  did 
not  come  from  Sir  Alexander  Bosvvell,  was  occasioned  by  the 
natural  and  resistless  conduct  of  a  member  of  his  family ; 
who,  hearing  of  his  danger,  gave  that  information,  without 
blame  to  either  party,  certainly  without  blame  to  Mr  Stuart, 
which  made  it  impossible  that  farther  time  could  be  granted. 

Now  he  who  had  borne  all  his  intolerable  injuries  with 
a  degree  of  courage  far  more  heroic  than  that  of  braving 
present  clanger  in  the  field  ;  he,  who,  during  his  own  per 
sonal  danger,  had  behaved  as  if  he  had  not  been  the  novice  in 
such  matters  that  he  was,  no  sooner  found  himself  unexpect 
edly  the  survivor,  and  saw  his  antagonist  at  his  feet,  than 
he  was  instantly  dissolved  in  all  the  tenderness  of  an  infant. 
He  was  hurried  away  from  the  field.  I  believe,  of  himself, 
he  was  incapable  of  moving  from  the  spot.  He  came  to 
Edinburgh  ;  but,  even  amidst  the  agitation  of  that  mo- 
ment,  he  did  not  forget  what  was  due  to  his  name.  He 
left  a  message  in  the  proper  place,  which  we  really  think 
might  have  saved  the  public  prosecutor  from  saying,  that 
after  this  fatal  day  hejlcd  and  absconded  from  justice.  Ra 
ther  than  have  submitted  to  this  sarcasm,  lor  it  is  more  like 
that  than  any  thing  else,  Mr  Stuart  would  have  rushed  in 
stantly  to  jail,  could  he  have  foreseen  the  possibility  that 
such  a  charge  awaited  him.  He  went  instantly  to  a  friend, 
Mr  James  Gibson,  and  amidst  all  his  agitation,  purely  di 
rected  towards  the  unfortunate  gentleman  who  had  been 
wounded,  he  directed  him  to  leave  word  at  the  Crown  office, 
that  whenever  he  was  wanted,  the  public  prosecutor  might 
command  his  presence.  This  was  not  a  fieeing  from  justice. 
It  was  only  a  fleeing  from  those  inconveniences  to  which 
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suspected  innocence  is  necessarily  subjected ;  and,  accord 
ingly,  from  that  day  to  this,  he  has  been  not  only  anxious 
for  his  trial,  but  he  has  been  using  every  exertion  to  bring 
it  on,  to  invite,  to  goad,  to  provoke^  the  public  prosecutor 
to  proceed. 

He  went  to  London,  and  from  thence  to  France ;  and 
we  have  the  two  gentlemen  here  this  day,  Mr  Thomas  Al 
lan  and  Mr  John  Clerk,  with  whom  he  was  when  he  first 
received  the  intelligence  that  Sir  Alexander  was  no  more. 
These  gentlemen  will  explain  to  you  if  he  received  it  in  the 
spirit  of  a  man  who  was  merely  glad  that  he  was  himself 
safe,  or  with  the  temper  of  one  who  had  any  feeling  of  ma 
lice  towards  the  deceased.  They  will  tell  you  that  they 
never  witnessed  so  natural  and  so  generous  a  flood  of  sor 
row,  for  the  ties  which  he  knew  that  he  had  broken,  and 
for  the  life  which  he  knew  that  he  never  could  recall. 

Out  of  these  facts,  the  great  question  which  your  Lord 
ships  will  this  day  have  to  ask  is,  if  the  catastrophe  of  this 
painful  affair  is  to  be  alleviated  by  a  conviction  of  murder 
against  Mr  Stuart  ?  On  the  law  of  the  case  I  have  nothing 
to  say,  because  it  will  come  hereafter  at  a  more  proper  time, 
and  from  an  abler  hand.  But  t  may  state  in  general,  that  I 
know  that  our  law  is  rigid  in  its  provisions  for  the  preserva 
tion  of  life.  I  know  also,  that  it  is  liberal  in  its  presump 
tions  of  innocence,  and  in  its  sympathy  with  the  infirmities 
of  our  nature ;  and  that  all  its  other  maxims  are  levelled 
and  absorbed  in  this  great  one,  that  no  man  can  be  guilty, 
whose  mind  is  innocent.  Is  the  mind  of  the  pannel  innocent 
of  crime  on  this  occasion  ?  I  have  one  fact  more  to  state 
in  illustration  of  that,  and  it  is  one  which  really  forms  a  con 
clusive  and  impressive  termination  to  all  the  apologies  I  have 
stated  for  Mr  Stuart.  Sir  Alexander  Boswell,  in  reference 
to  this  affair,  consulted  no  less  a  person  than  a  Supreme 
Criminal  Judge, — a  Judge  of  this  Court, — that  Judge,  who, 
to  his  honour,  is  not  here  to-day  ;  and,  in  the  letter  which 
he  writes  to  the  brother  of  that  Judge,  he  says,  that,  "  on 
consulting  him,  his  Lordship  tells  me,  I  may  depend  on 
you"  That  is,  a  Supreme  Criminal  Judge  prepared  Sir 
Alexander  Boswell  for  the  meeting,  by  furnishing  him  with 
a  second.  If  any  one  imagines  that  I  state  this  to  the  dispa 
ragement  of  that  Judge  he  is  mistaken — I  say  it  to  his  honour. 
It  only  proves  that  such  was  the  inevitableness  of  the  com 
bat,  that  even  a  person  best  acquainted  with  the  laws,  and 
one  professionally  reared  to  reverence  them,  could  not  so  far 
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pluck  his  human  nature  from  his  breast,  as  to  say  that  it  was 
wrong. 

I  know  that,  in  the  application  of  the  law,  it  is  sometimes 
thought  due  to  the  deceased,  and  to  the  interest  of  society, 
that  offences  of  this  kind  should  be  visited  with  some  punish 
ment.  But  it  is  a  sufficient  check  against  the  repetition  of 
them,  that  the  sufferer,  before  he  engages  in  them,  and 
ever  afterwards,  must  be  deeply  punished  in  the  quarrel, 
and  in  the  event ;  and  I,  therefore,  conclude  by  submitting, 
that,  instead  of  adding  to  the  sufferings  of  him  who  has  al 
ready  borne  so  much,  and  who,  let  this  case  terminate  as  it 
may,  is  doomed  to  suffer  so  much  more,  the  only  legal,  the 
only  moral,  the  only  appropriate  conclusion  of  this  day's 
trial  must  be  a  persuasion,  that  he  acted  under  the  opera 
tion  of  a  great  moral  necessity,  and  that  a  verdict  of  Not 
Guilty  is  the  result,  which  will  give  most  satisfaction  both  to 
the  law  and  to  all  reasonable  men. 

Mr  SOLICITOR-GENERAL. — The  legal  relevancy  of  the 
libel  in  this  case  is  not  disputed,  and  I  am  disposed  to  think 
that  it  is  neither  useful  nor  necessary,  in  the  present  stage  of 
this  matter,  to  enter  into  any  argument  on  the  fitness  or  re 
levancy  of  the  topics  intended  to  be  urged  in  defence.  If, 
in  the  course  of  leading  proof  on  the  part  of  the  pannel,  it 
should  occur  to  the  Public  Prosecutor,  that  there  is  any  ob 
jection  to  any  part  of  the  evidence  that  has  been  referred 
or  to  the  relevancy,  it  will  be  time  enough  then  for  us  to 
state. 

In  the  present  stage  of  the  business,  I  shall  only  say  that 
the  pannel  is  entitled  to  the  favourable  benefit  of  the  able 
and  eloquent  statement  which  has  just  fallen  from  his  coun 
sel. 

LORD  HERMAND. — No  objection  has  been  stated  by  the 
pannel  to  the  relevancy  of  the  indictment ;  but  it  appears 
to  me  that  it  is  incorrect,  in  as  far  as  it  charges  the  pan 
nel  with  the  intention  of  fighting  a  duel  or  duels,  with 
others  of  the  lieges  than  Sir  Alexander  Boswell.  If  we  find 
the  indictment  relevant,  it  ought  to  be  with  a  salvo  in  this 
particular. 

LORD  GILLIES. — No  objections  have  been  stated  by  the 
prisoner  to  the  relevancy  of  the  indictment ;  but  it  is  our 
duty,  when  it  appears  to  us  to  admit  of  any  doubt,  to  direct 
the  attention  of  the  Court  to  it.  And  there  is  one  part  of 


43 

the  statement  in  this  indictment  of  which  I  entertain  con 
siderable  doubt,  both  as  to  its  relevancy  and  its  expediency. 
It  is  to  me  quite  new  and  unprecedented,  and  I  do  not  see 
how  the  Court  can  allow  it  to  remain. 

The  charge  states  narratively,  That  the  pannel  at  the  bar 
formed  the  unlawful  design  of  challenging  the  late  Sir  Alex 
ander  Boswell  to  fight  a  duel.  So  far  the  statement  is  cor 
rect.  But  then  it  adds, — and  others  of  the  lieges  to  fight  a 
duel  or  duels-  That  appears  to  me  to  be  altogether  new, 
and  I  do  not  think  it  consistent  with  our  duty  to  allow  it  to 
go  to  proof.  I  doubt  the  relevancy  of  such  a  charge  as 
this, — that  Mr  Stuart  had  formed  the  unlawful  design  of 
challenging  others  of  the  lieges  to  fight  duels, — and  I 
thought  it  right  to  bring  it  under  your  Lordships'  view. 

LORD  PITMILLY. — I  agree  with  my  brother  in  opinion, 
that  this  part  of  the  charge  is  irrelevant. 

LORD  SUCCOTH, — I  think  so  too.  We  have  nothing  to 
do  with  any  other  but  Sir  Alexander  Boswell,  and  therefore 
I  think  those  general  words  should  not  be  in  this  indict 
ment. 

LORD  HERMAND. — The  same  thing  struck  me.  I  would 
not  have  this  indictment  cast — my  desire  is  that  the  trial 
should  go  on,  and  I  believe  that  is  the  desire  of  more  than 
myself.  There  is  no  averment  here  that  Mr  Stuart  knew 
that  Sir  Alexander  Boswell  was  the  author  of  these  libels. 

LORD  JUSTICE-CLERK. — It  certainly  is  our  duty  to  notice 
if  any  thing  irrelevant  is  stated  in  this  indictment,  whether 
it  has  been  noticed  by  the  counsel  for  the  prisoner  or  not. 
And,  therefore,  there  can  be  no  impropriety  in  Lord  Gillies' 
noticing  what  appeared  to  him  to  be  irrelevant  5  and  I  con 
fess,  upon  reading  this  indictment,  it  did  appear  to  me  that 
this  part  of  it  is  not  relevant.  No  doubt,  it  consists  of  mere 
narrative,  but  a  great  part  of  this  indictment  is  made  up  of 
narrative,  and  if  your  Lordships  were  to  sustain  an  objec 
tion  on  that  ground,  it  would  apply  to  the  whole ;  but  I 
must  confess,  as  this  charge  is  exhibited  against  the  prison 
er,  charging  him  with  the  specific  offence  of  the  murder  of 
Sir  Alexander  Boswell, — his  having  formed  or  not  an  in 
tention  of  challenging  others  of  the  lieges  to  fight  duels — 
is  not  pertinent  to  this  issue  ;  and,  therefore,  I  agree  with 
your  Lordships,  that  these  words  should  be  struck  out. 


The  following  jurymen  were  then  selected  by  the  presid 
ing  Judge,  and  sworn  to  pass  on  the  assize  of  the  pannel : 

Thomas  Adinston  of  Carcant. 

William  Pagan  of  Linburn. 

John  Wauchope  of  Edmonstone. 

Sir  Alexander  Charles  Maitland  Gibson  of  Cliftonhall, 

Bart. 

Sir  John  Hope  of  Craighall,  Bart. 
James  AVatson  of  Saughton. 
James  Haig  of  Lochrin. 
John  Thomson  of  Burnhouse. 
John  Anderson  of  Whitburgh. 
Sir  James  Dalyell  of  Binns,  Bart. 
James  Dundas  of  Dundas. 
David  Brown,  clothier  in  Edinburgh. 
Robert  Paterson,  ironmonger  there. 
Thomas  M'Ritchie,  wine-merchant,  Leith. 
William  Telfer,  merchant,  Leith. 


EVIDENCE  FOK  THE  CHOWN. 

The  following  witnesses  were  then  adduced  on  the  part  of 
the  prosecutor  : 

The  EARL  OF  ROSSLYN,  sworn  by  the  Lord  Justice-Cleric. 

LORD  JUSTICE-CLERK. — My  Lord,  Persuaded  that  your 
Lordship  must  be  acquainted  with  the  privileges  of  the  peer 
age,  and  considering  that  such  a  case  as  the  present  is  new, 
and  has  never  been  brought  under  the  deliberate  judgment 
of  the  Court,  and  as  the  question  arising  upon  it  may  de 
pend  upon  another  jurisdiction,  the  Court  will  leave  it  to 
your  Lordship^,  discretion,  what  course  you  will  think  it  fit 
to  pursue  in  this  case. 

LORD  ROSSLYN. — It  is  fit,  under  those  circumstances — 
particularly  after  the  honour  your  Lordship  has  done  me  in 
thus  addressing  me — that  I  should  state  that  I  am  not  aware 
that  any  thing  in  my  situation  as  a  peer  should  alter  or  affect 
my  duty  in  giving  testimony  as  a  witness,  when  duly  called  on 
to  do  so  in  a  court  of  justice, — nor  do  I  hold,  as  far  as  I  un 
derstand,  that  any  privilege  belonging  to  that  rank  should 
prevent  me  from  'answering  any  questions  which  the  Court 
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may  think  fit  to  put  to  any  other  witness  standing  in  similar 
circumstances. 

LORD  JUSTICE-CLERK, — Your  Lordship  is  called  in  this 
question  only  as  a  witness  ;  and  though  ordinary  witnesses 
are  bound  to  answer  the  questions  put  to  them,  they  are  un 
der  the  protection  of  the  Court,  and  thus  secured  from 
being  subject  to  be  tried  for  any  matter  as  to  which  they 
may  have  given  evidence,  yet,  as  your  Lordship,  in  a  case 
of  this  nature,  is  not  subject  to  the  jurisdiction  of  this  Court, 
you  will  judge  what  course  you  should  follow. 

LORD  ROSSLYN. — I  understand  I  am  under  the  protection 
of  the  Court  the  same  as  any  other  witness ; — so  far  am  I 
under  the  protection  of  the  Court,  that  I  cannot  be  called 
upon  hereafter.  I  wish  to  explain,  that  I  do  riot  see  any 
distinction  that  can  be  taken  between  a  peer  and  any  other 
person, — the  protection  of  the  law  being  granted  to  peers 
equally  with  other  witnesses. 

Mr  SOLICITOR-GENERAL. — Are  you  acquainted  with  the 
pannel  at  the  bar  ? 

A.  I  am. 

Q.  Were  you  acquainted  with  the  late  Sir  Alexander 
Boswell  ? 

A.  I  was, 

Q.  Iii  the  course  of  the  month  of  March  last,  were  you 
charged  with  any  message  or  communication  by  the  pannel 
at  the  bar  to  Sir  Alexander  Boswell  ? 

A.  I  was. 

Q.  Will  you  explain  what  was  the  nature  of  that  mes 
sage  ? 

A.  Upon  the  25th  of  March  last  I  saw  Sir  Alexander 
Boswell,  in  consequence  of  a  note  which  I  had  written  to 
him,  requesting  permission  to  see  him  ;  and  I  stated,  that 
I  waited  on  him  at  the  desire  of  Mr  Stuart.  I  stated  to 
him  that  Mr  Stuart  had  been  in  possession  of  certain  pa 
pers,  some  of  which  appeared  to  be  in  Sir  Alexander  Bos* 
well's  hand-writing,  and  having  been  sent  by  the  post,  bore 
the  post-mark  of  Mauchline,  and  the  corresponding  post 
mark  of  reception  at  Glasgow :  That  those  papers  were 
addressed  to  the  Editor  of  the  Sentinel,  and  appeared  to  be 
originals  (some  of  them)  of  papers  published  in  that  news, 
paper :  That  one  of  them  particularly,  a  song,  contained 
matter  most  oifensive  and  most  injurious  to  Mr  Stuart's 
character,  charging  him,  in  more  passages  than  one,  direct. 
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Iy  with  cowardice  :  That  among  those  papers  there  was  a 
letter  purporting  to  be  signed  by  Sir  Alexander  Boswell,  to 
the  Editor  of  the  Sentinel,  containing  some  praise  of  the 
paper,  and  ordering  it  to  be  sent  to  him  :  That  the  song, 
and  other  papers,  letters,  &c.  reflecting  on  Mr  Stuart,  ap 
peared  to  be  in  the  same  hand-writing  with  that  letter  which 
bore  Sir  Alexander's  signature  :  That  the  similarity  of  the 
hand-writing,  together  with  the  circumstance  of  the  post 
mark  of  Mauchlirie,  formed  so  strong  a  presumption  that 
these  papers  had  been  sent  by  Sir  Alexander,  that  Mr  Stuart 
thought  himself  entitled  to  ask  Sir  Alexander  whether  he 
was  or  was  not  the  author  of  them,  or  had  sent  them  to  the 
newspaper.  I  stated,  at  the  same  time,  that  if  Sir  Alexan 
der  could  say  that  he  was  not  the  author  of  these  papers,  or 
had  not  sent  them  to  the  newspaper,  such  a  denial  on  his 
part  would  be  conclusive  against  any  evidence. 

SOLICITOR-GENERAL. — Q.  Who  were  present  at  the  time 
you  gave  the  message  you  stated  to  Sir  Alexander  Boswell  ? 

A.  No  person  at  first. 

Q.  What  passed  then  ? 

A.  Sir  Alexander  stated  that  it  was  a  subject  of  great  delica 
cy,  and  he  desired  to  have  a  friend  present,  to  which  I  acced 
ed,  as  highly  desirable.  Sir  Alexander  left  me,  and  returned 
with  Mr  Douglas  as  his  friend.  I  then  repeated  to  Sir 
Alexander,  in  Mr  Douglas's  presence,  what  I  had  before 
said  to  Sir  Alexander,  taking  all  possible  care  to  impress  on 
Mr  Douglas's  mind,  that  my  question  to  Sir  Alexander  pro 
ceeded  and  was  justified  by,  what  I  conceived  to  be,  taking 
all  the  circumstances  together,  strong  presumptive  evidence 
that  the  papers  complained  of  had  come  from  Sir  Alexan 
der  j  and  repeated,  that  Sir  Alexander's  denial  should  be 
held  conclusive  against  any  presumption. 

Sir  Alexander  and  Mr  Douglas  desired  to  confer  toge 
ther.  I  left  them,  and,  when  called  back,  found  Mr  Dou 
glas  alone.  He  stated  to  me,  that  he  could  not  advise  Sir 
Alexander  Boswell  to  give  any  answer  to  the  question, — 
that  Mr  Stuart  was  in  possession  of  the  facts,  and  the  evi 
dence  upon  which  he  relied,  and  he  must  thereupon  exercise 
his  own  judgment.  He  stated,  that  if  this  unfortunate  busi 
ness  was  to  proceed  any  farther,  there  were  two  conditions 
which  Sir  Alexander  considered  as  indispensable, — one, 
that  no  meeting  should  take  place  for  fourteen  days,  at  least, 
because  he  had  some  family  settlements  to  arrange  which  he 
believed  would  require  his  presence  at  kirk  and  market, — 
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the  other,  that  any  meeting  which  might  take  place  should 
be  on  the  Continent.  On  these  conditions  I  had  no  diffi 
culty  in  saying,  that  I  thought  them  likely  to  be  agreed  to 
by  Mr  Stuart. 

Mr  Douglas  then  called  in  Sir  Alexander,  who  stated, 
that  he  acknowledged  the  letter  with  his  signature  to  be  his 
writing, — and,  with  respect  to  the  other  papers,  he  declined 
to  give  any  answer  whatever.  We  then  parted. 

I  stated  that  I  had  copies  of  the  papers  in  my  hands,  and 
the  letter,  particularly  of  the  song,  and  of  the  letter  signed 
"  Ignotus,"  and  I  believe  I  tendered  them  •,  but  they  cer 
tainly  were  not  produced  or  looked  at.  Neither  Mr  Dou 
glas  nor  Sir  Alexander  thought  it  necessary  to  require  a 
sight  of  the  papers.  We  parted,  and  I  agreed  to  call  upon 
Mr  Douglas  at  his  own  house  shortly  after  I  saw  Mr  Stuart. 

Mr  SOLICITOR-GENERAL. — At  this  conference,  at  which 
were  present  Sir  Alexander  Boswell,  Mr  Douglas,  and  your 
Lordship,  I  understand  your  Lordship  had  only  copies,  and 
did  not  exhibit  the  originals  ? 

A.  I  did  not. 

Q.  And  I  understand  farther,  they  were  not  asked  for  ? 
What  were  the  precise  papers  your  Lordship  was  charged 
chiefly  to  insist  upon  ? 

A.  There  was  a  song,  and  a  paper  signed  "  Ignotus" 
It  was  inclosed  in  a  cover,  besides  the  letter  I  first  mention 
ed. 

Q.  These  were  the  three  papers,  upon  which  your  Lord 
ship  was  authorized  to  ask  an  explanation  from  Sir  Alex 
ander  ? 

A-  They  were. 

Q.  Was  your  Lordship  charged  to  dwell  particularly  on 
any  of  those  papers  more  than  another, — and  have  the  good 
ness  to  explain  it  to  the  Jury  ? 

A.  Certainly  I  considered  the  song  as  the  paper  of  far 
the  most  importance,  and  upon  which  I  chiefly,  if  not  en 
tirely,  rested  in  stating  the  question — and  1  did  so,  because, 
in  two  passages,  it  contained  a  direct  imputation  of  coward 
ice.  However  offensive  any  parts  of  the  other  papers  might 
have  been,  their  importance  to  Mr  Stuart's  character  was 
greatly  inferior,  and,  therefore,  certainly  not  so  much  relied 
upon. 

Q.  Did  your  Lordship  ever  previously  see  the  address  of 
the  paper  signed  Ignotus  ? 
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A.  I  did. 

Q.  Examine  those  papers  ? 

A.  That  is  the  letter  signed  Ignotus.     The  second  sheet 
contains  other  matters.     That  is  the  song. 

Q.  Did  Mr  Douglas  say  he  would  not  advise  Sir  Alexan 
der  to  answer  as  to  the  other  papers  ? 

A.  He  admitted  the  letter  to  be  genuine,  and  said  he 
would  not  say  any  thing  as  to  the  others. 

Q.  Did  you  then  make  any  communication  to  Mr  Stuart  ? 

A.  No  farther  than  what  I  have  stated. 

Q.  Will  your  Lordship  now  proceed  to  state  what  fol 
lowed  ? 

A.  I  saw  Mr  Stuart,  and  proceeded  immediately  to  Mr 
Douglas,  and  stated,  that  I  was  grieved  to  find  that  no  al 
ternative  was  left  to  Mr  Stuart. — That  Mr  Stuart  agreed  to 
both  the  conditions  stated  by  Mr  Douglas,  viz.  That  there 
should  be  a  delay  of  fourteen  days, — and  that  the  meeting 
should  be  on  the  Continent; — and  it  was  settled  between  Mr 
Douglas  and  me,  that,  as  soon  as  it  should  be  convenient  for 
Sir  Alexander  to  be  in  London,  after  settling  his  business,  I 
should  then  hear  either  from  him  or  his  friend. — I  stated 
that  I  would  advise  Mr  Stuart,  who  had  urgent  business  in 
London,   to   proceed  there   without  the  least  delay; — and 
that  I  would  be  there  myself  on  or  before  the  6th  of  April. 
It  was  agreed  that  all  subsequent  arrangements,  with  respect 
to  the  time  and  place  of  meeting  on  the  Continent,  should 
be  settled  when  we  were  assembled  in  London. — I  did  col 
lect  that  Mr  Douglas  would  not  be  able  to  go  with  Sir  Alex 
ander  to  England. — I  asked   Mr  Douglas,  before  I  parted 
with  him,  whether  there  would  be  no  possibility  of  avoiding, 
by  any  means,  the  painful  necessity  of  carrying  this  matter 
to  extremities. — 1  asked,  whether  it  were  possible  that  Sir 
Alexander  should  treat  the  song  as  a  very  bad  joke  on  his 
part,  and  one  of  which  he  was  ashamed  ;    declaring,  at  the 
same  time,  that  he  had  no  serious  intention  of  reflecting  on 
Mr  Stuart's  courage  or  character.     The  manner  in  which 
that  proposition,  so  thrown  out,  was  received,  led  me  to  un 
derstand  that  Mr  Douglas  had  no  hopes  that  Sir  Alexander 
would  say  any  such  thing. 

I  left  Mr  Douglas  to  go  to  Newhaven,  meaning  to  return 
to  Fife  immediately,  in  the  conviction  that  every  thing  re 
lating  to  this  subject  was  for  the  present  finally  arranged. 
The  boat  had  sailed  ;  and,  before  I  embarked,  I  was  over- 


taken  by  Mr  Douglas,  who  stated  to  me  that  Sir  Alexander 
had  taken  the  advice  of  a  legal  friend,  and  that  he  thought 
it  no  longer  necessary  to  go  to  the  Continent,  and  that  Sir 
Alexander  was  therefore  desirous  of  having  a  meeting  in 
Scotland.  I  objected  to  that  as  highly  inconvenient,  and 
embarrassing  in  some  respects,  and  as  contrary  to  the  agree- 
ment  entered  into  between  us.  I  stated,  that  many  circum 
stances  made  it  appear  to  me  very  desirable  that  all  future 
arrangements  should  be  settled  in  London,  as  we  had  agreed, 
whether  we  should  go  to  the  Continent  or  not ;  but  that  I 
was  still  of  opinion,  that  we  ought  to  adhere  to  the  arrange 
ment  of  going  to  the  Continent.  I  stated  also,  that,  upon  my 
advice,  I  was  not  even  certain  whether  Mr  Stuart  might  not 
be  set  out  for  London  before  any  communication  could  be 
had  with  him,  and  that  I  certainly  believed  he  would  go  that 
night. 

Mr  Douglas  mentioned,  he  thought  it  better  that  the 
meeting  should  take  place  in  Scotland.  I  objected  to  this, 
that  still  the  same  objection  remained.  It  was  a  matter  of 
some  discretion,  and  required  some  discussion  ;  and  Mr 
Douglas  returned  to  Edinburgh,  saying,  as  we  parted,  that 
he  hoped  there  would  be  no  hanging  about  the  case,  and, 
that  the  meeting  might  take  place  here.  I  stated  that  I 
would  riot  go  back  to  Edinburgh,  because  I  was  persuaded 
that  my  return  with  him,  coupled  with  our  meeting  in  the 
morning,  might  excite  observation  and  suspicion.  I  then 
went  home. 

All  this  took  place  the  same  day.  I  came  over  about  nine, 
and  returned  with  the  late  boat  between  four  and  five. 

Mr  SOLICITOR-GENERAL. — Q.  Were  you  again  called  up 
on  next  morning  ? 

A.  Yes. 

Q.  By  whom  ? 

A.  By  Mr  James  Brougham. 

Q.  Li  consequence  of  that  visit  from  Mr  James  Brougham, 
what  was  done  ?  What  was  the  object  of  the  visit  ? 

A.  (After  a  pause.)  Of  course,  the  Court  cannot  desire  me 
to  state  what  Mr  James  Brougham  confidentially  communi 
cated  to  me.  I  am  not  at  liberty  to  state  what  passed  with 
Mr  Brougham.  It  certainly  cannot  be  evidence  what  he 
said  to  me.  I  will  not  repeat  it  without  the  direction  of  the 
Court.  That  was  my  reason  for  hesitating  a  little  upon  the 
question. 

LORD  SUCCOTH. — Your  Lordship  may  mention  what  Mr 
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Brougham  or  any  one  else  said,  so  far  as  is  necessary  to  make 
us  understand  your  testimony  as  to  the  facts  under  investiga 
tion. 

Mr  SOLICITOR- GENERAL. — Q.  What  time  in  the  morn 
ing  did  you  receive  this  visit  from  Mr  Brougham  ? 

A.  I  cannot  speak  to  a  few  minutes,  but  I  should  think  it 
was  from  about  a  quarter  to  about  half-past  eight  o'clock.  -' 

Q   Was  it  at  Dysart  ? 

A.  At  Dysart.  From  eight  to  half- past  eight  certainly  it 
was.  It  was  early  in  the  morning.  Mr  Brougham  stated  to 
me  that  Sir  Alexander  Boswell  and  Mr  Stuart  had  been 
bound  over  in  the  course  of  the  night,  by  the  Sheriff  of  Edin 
burgh,  to  keep  the  peace  within  the  county  and  city  ;  and  that, 
in  consequence  of  that  proceeding,  and  the  expedition  which 
the  matter  now  required,  it  had  been  settled  during  the  night 
that  Sir  Alexander  and  Mr  Stuart  should  meet  at  Auchtertool 
that  morning,  and  he  desired  me  to  meet  Mr  Stuart  at  Auch 
tertool,  which  1  did.  I  went  there ;  and  on  the  east  side  of 
the  town  I  met  Mr  Douglas.  We  had  some  conversation, 
and  we  fixed  upon  a  piece  of  ground  in  a  field  by  the  road 
side,  Mr  Stuart  and  Sir  Alexander  arrived  in  carriages,  and 
got  out  at  the  place  we  had  fixed  upon. 

LORD  JUSTICE-CLERK. — Q.  At  what  time  was  this  F 

LORD  ROSSLYH. — A.  I  believe  at  ten  o'clock. 

Mr  SOLICITOR-GENERAL. — Q.  State  in  what  parish 
Auchtertool  is? 

A.   Auchtertool  is  a  parish  by  itself,  with  a  small  town. 

Q.  And  this  field  you  fixed  upon,  is  it  in  the  parish  of  Auch 
tertool  j> 

4..  To  tejl  the  truth,  I  do  not  know.  It  is  a  little  to  the 
eastward  of  Auchtertool.  I  cannot  state  whether  it  is  in  the 
parish  of  Auchtertool,  or  in  the  adjoining  parish. 

Q.  Am  I  to  understand  it  is  a  little  to  the  northward  of  the 
road  ? 

A.  The  village  is  to  the  northward  of  the  road,  and  the 
place  is  just  alongside  the  road,  to  the  eastward  of  Auchter-* 
iool. 

Q.  What  next  took  place  ?  Your  Lordship  will  please  go 
on  with  your  statement. 

A.  The  pistols  were  produced,  and  were  loaded  by  Mr 
Douglas  and  myself,  M  r  Douglas  sitting  down,  and  J  standing 
up.  Mr  Douglas  received  from  me  a  measure  of  powder  for 
each,  and  ihe  balls,  and  rammed  them  down.  There  were  but 
pistols,  of  which  Mr  Douglas  took  one,  and  I  took  the 


other.  The  ground  was  measured,  (I  cannot  state  exactly  thd 
time,  whether  before  or  after  loading,)  twelve  very  long  paces 
between  the  stations.  There  was  some  trifling  difference  in 
the  measurement,  and  we  took  the  longest.  The  pistols  were 
delivered  to  the  parties  respectively  by  Mr  Douglas  and  by 
fne  ;  and  it  was  agreed  that  they  should  fire  together,  by  a 
word.  Mr  Douglas  put  it  upon  me  to  give  that  word  ;  which 
I  did  accordingly.  They  both  fired,  and  Sir  Alexander  fell. 

Mr  SOLICITOR-GENERAL.-^Q.  Will  your  Lordship  go 
on  to  state  what  took  place  then  on  the  field  F 

A.  Every  possible  assistance  was  afforded  to  Sir  Alexander^ 
who  was  surrounded  by  the  medical  attendants,  Mr  Douglas, 
and  mvself,  and  I  believe  by  Mr  Brougham,  who,  during  these 
transactions,  had  remained  on  a  hill  at  a  little  distance,  in 
charge  of  my  horse.  Mr  Stuart  had  advanced  with  great 
anxiety  towards  Sir  Alexander,  but,  from  his  situation,  and 
the  necessary  treatment  from  those  about  him,  he  did  not  speak 
to  him,  nor  do  I  think  could  have  had  any  proper  opportunity 
of  doing  so.  When,  upon  examination  of  the  wound,  J  was 
given  to  understand  that  it  was  a  very  serious  one,  I  advised 
Mr  Stuart  to  go  away,  which  he  did.  All  the  others  remain 
ed  to  give  what  assistance  our  strength  might  enable  us  in  re 
moving  Sir  Alexander  to  Balmuto,  where  it  was  judged  advis 
able  to  carry  him*  No  time  was  lost  that  could  have  been 
saved. 

Before  any  thing  took  place  upon  the  ground,  Mr  Stuart 
asked  me  if  it  was  not  fit  thai  he  should  make  a  bow  to  Sir 
Alexander,  expressive  of  a  wish  to  be  reconciled  ?  I  answered 
that  1  thought  it  perfectly  right.  And  he  advanced  apparently 
for  that  purpose.  Sir  Alexander  was  then  turned  from  him, 
and  walking  away,  and  1  believe  Mr  Stuart  had  not  the  op 
portunity  of  doing  so  ;  but  immediately  aftei>  my  attention 
was  drawn  away  from  Mr  Stuart  to  other  objects. 

I  do  not  know  if  1  have  omitted  any  thing  as  far  as  narrative 
can  go.  If  your  Lordships,  or  counsel  on  the  other  side,  put 
any  questions  to  me,  I  shall  answer  them. 

Mr  SOLICITOR-GENERAL. — Q.  You  attended  Sir  Alex 
ander  to  Balmuto  ? 

A.    I  did. 

Q.    By  whom  was  he  accompanied? 

A.  By  Mr  Wood,  Mr  Liston,  Dr  Johnstoneof  Kirkcaldy, 
and  myself.  I  bore  a  considerable  hand  in  carrying  him  to 
Balmuto. 

Q.  And  your  Lordship  left  him  there  ? 
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A.  1  left  him  there.  All  of  us  bore  a  very  considerable 
share  in  carrying  him,  from  the  want  of  people  there.  And  I 
left  him  there. 

Q.  At  or  about  the  time  the  ground  was  measured,  or 
taken,  as  has  been  explained,  did  any  conversation  pass  be* 
tween  your  Lordship  and  Mr  Douglas  as  to  any  possible  re 
conciliation  ? 

A.  I  should  say  nothing  at  all  material — an  expression  of 
a  wish,  I  believe,  on  the  part  of  Mr  Douglas  first,  and  cer 
tainly  on  my  own,  that  any  mode  could  be  found,  by  which  it 
might  be  amicably  settled.  But  it  was  a  mere  wish  ;  certainly 
without  any  hope,  on  my  part,  that  such  arrangement  could  be 
made,  and  without  any  explicit  proposal  on  either  side.  After 
what  had  passed  between  Mr  Douglas  and  me,  the  day  before, 
when  1  had  thrown  ont  what  I  did,  and  made  the  greatest  pos 
sible  advance  without  success  or  hope,  I  considered  the  case 
as  desperate. 

Cross-Examined  by  Mr  JEFFREY. 

Q.  Before  you  went  to  Mr  Douglas  at  all,  or  Sir  Alexan 
der,  you  had  examined  the  papers  upon  which  your  message 
turned  ? 

A.  I  had. 

Q.  Had  you  compared,  yourself,  the  hand-writing  of  the 
signed  letter,  with  the  hand-writing  of  the  other  two  papers  ' 
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.  1  had,  carefully. 

Q.  And  your  Lordship  was  then  satisfied  that  they  were 
of  the  same  hand-writing,  or  so  like  as  to  raise  a  presumption 
or  belief  that  they  were  of  the  same  hand-writing  ? 

A.  I  was  satisfied  that  the  letter  signed  Ignotus,  and  the 
direction  of  the  song,  were,  as  far  as  1  could  judge,  of  the 
same  hand-writing  with  the  signed  letter. 

Q.  With  respect  to  the  hand- writing  of  the  song  ? 

A.  With  respect  to  the  hand- writing  of  the  song,  at  the 
first  view,  there  appeared  to  be  some  difference.  It  was  in  a 
hand  that  seemed  to  me  to  be  in  some  degree  intentionally 
disguised.  But,  upon  a  strict  examination  of  it,  I  was  led  to 
believe  that  it  was  written  by  the  same  person. 

Q.  Had  your  Lordship  examined  and  at  all  compared  the 
texture  or  marks  of  the  paper  upon  which  those  documents 
were  written  ? 

A.  Yes.  The  water-mark,  the  texture  of  the  paper,  and 
the  size,  were  different.  The  signed  letter  was  a  quarto,  the 
other  folio.  The  water-mark  appeared  to  be  the  same,  "  Val- 


leyfield."  All  the  three  had  the  post-mark  of  Mauchline  ; 
and  the  corresponding  mark  of  reception,  "  Glasgow."  And 
the  address  appeared  to  me  to  be  indisputably  the  same  hand 
writing, 

Q.  Then  I  understand  it  was  your  Lordship's  opinion  there 
was  a  sufficient  case  made  out  to  justify  the  application  to  Sir 
Alexander  Boswell  ? 

A.  Most  undoubtedly. 

Q.  You  gave  that  opinion  to  Mr  Douglas  before  callin<*  out 
Sir  Alexander. 

A.  I  did.  —  The  presumption  arising  from  combining  all 
the  circumstances  left  no  doubt. 

Q.  Does  you  Lordship  remain  of  the  same  opinion  now  ? 

A.  I  do. 

Q.  I  think  your  Lordship  mentioned  you  took  copies  of 
the  letter  and  paper  signed  "  Ignotus"  to  the  meeting  ? 

A.  I  had  them  in  my  hand. 

Q.  And  mentioned  to  Mr  Douglas  you  had  them  ? 

A.  I  did.     He  did  not  desire  to  see  them. 

Q.  You  stated  they  contained  passages  most  offensive  and 
injurious  to  Mr  Stuart  ? 

A.  I  did. 

Q.  And  neither  Sir  Alexander  nor  Mr  Douglas  required 
exhibition  of  those  papers  ? 

A.  Neither. 

LORD  JUSTICE-CLEKK.—  Q.  The  song  contained  a  direct 
imputation  of  cowardice  in  two  parts  f 

A.  The  song  did. 

Mr  JEFFREY.—  Q.  And  both  gentlemen  declined  to  an 
swer  any  question 


'      r    1eii!fanr  de,dined  t0  answer>  fexcePl  as  to  the  signed 
iv_-and  Mr  Douglas  said  he  could  not  advise  Sir  Alexan 
der  otherwise. 

Q.  May  I  ask  your  Lordship  whether  there  was  any  thins 

p*  manner  of  putting  the  question  either  to  Sir  Alexander 

SSftS  m  thefi.rStinstance>  "  'o  both  together  afterwards 

oivpnt  "c?0";!^1™11  ?s  a  ma»  of  ^e  world,  was  such  as  to 

revent  Sir  Alexander  from  answering,  if,  in  the  negative  or 

not   he  was  the  author  of  these  writings  ? 

A.  I  can  safely  say  that  there  was  nothing  in  my  manner 

~ 


he    ,     Mn    '  '  °r  CaUSed  a"y  djfficu1^  in  answering 

he  question  in  the  negative,  if  Sir  Alexander  had  thought  fit 
to  do  so  ;  and  I  venture  to  say  this  the  more  confidently,  tha 


I  am  quite  certain  I  took  the  greatest  possible  pains  in  mj 
power  to  guard  against  any  such  unfavourable  impression  or 
interpretation, — and  I  repeated  the  observation  that  we  should 
consider  Sir  Alexander's  word  as  completely  decisive  and  con 
clusive  of  any  question,  and  against  any  presumption  that  had 
been  raised  by  our  examination  of  the  papers. 

Q.  Is  your  Lordship,  as  a  man  of  honour  and  of  the  world, 
aware  of  any  punctilio,  or  point  of  honour,  that  could  have 
prevented  a  person,  standing  in  Sir  Alexander's  situation,  from 
answering  the  question  in  the  negative,  if  he  could  have  done 
so  with  truth  ? 

A.  i  am  not.  And  I  would  not,  for  one  moment,  have  he 
sitated  to  do  so  for  myself.  I  should  not  have  had  the  least 
hesitation  in  so  answering  the  question. 

Q.  if  you  had  been  the  friend  of  any  person  to  whom  such 
a  question  had  been  put,  and  knew  he  was  not  the  author, 
would  you,  in  the  circumstances,  have  advised  him  to  declare 
he  was  not  the  author  ? 

A.  As  the  question  was  put,  I  would,  without  the  least  he 
sitation. 

Q.  Then  may  1  ask  your  Lordship,  whether  the  declinature 
of  Sir  Alexander  and  his  friend  to  answer  the  question,  gave 
you  the  impression  that  their  doing  so  was  equivalent  to  an 
acknowledgment  ? 

A.  The  declinature  of  Sir  Alexander  and  his  friend  to  an 
swer  the  question  gave  me  such  an  impression. 

Q.  I  observe  you  mentioned,  that,  at  the  subsequent  meet 
ing  with  Mr  Douglas,  at  his  own  house,  you  suggested,  whe 
ther  the  matter  might  not  be  got  over  by  Sir  Alexander  say 
ing,  it  had  been  a  bad  joke,  and  that  he  meant  nothing  offen 
sive  to  Mr  Stuart  ?  Did  Mr  Douglas,  on  this,  say,  Sir  Alex 
ander  was  not  the  author  of  the  song  ? 

A.  Not  that  I  recollect. 

Q.  Then  you  supposed  he  was  the  author  of  the  song  ? 

A.  Certainly. 

Q.  That  of  course  was  conveyed  to  Mr  Douglas  by  the 
very  question  ? 

A.  Certainly. 

Q.  If  1  understood  you  right,  the  first  direct  reference  to 
a  meeting  between  the  parties  came  from  Mr  Douglas.  I 
think  you  said,  when  an  answer  to  the  question  was  declined, 
Mr  Douglas  said,  if  the  matter  was  to  go  on,  Sir  Alexander 
had  two  conditions  to  propose— one,  that  no  meeting  should 
take  place  for  fourteen  days  ;  and  another,  that  it  should  take 
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place  on  the  Continent.     Had  you  previously  required  such 
meeting,  or  was  that  the  first  time  it  was  mentioned  ? 

A.  1  had  certainly  not  in  direct  terms  required  such  meet 
ing,  but  the  necessary  inevitable  inference,  from  the  question 
put,  and  the  answer  given  to  it,  left  the  thing  understood. 

Q.  But  in  point  of  fact  Mr  Douglas  stated  it  first  ? 

A.  He  stated  it,  because  he  stated,  that,  if  a  meeting  was 
to  take  place,  Sir  Alexander  had  two  conditions  to  propose. 

Q.  And  that  was  the  first  and  direct  mention  of  a  personal 
meeting  ? 

A.  That  was  the  first  mention  of  a  personal  meeting. 

Q.  I  think  you  said  Mr  Stuart  acquiesced  in  both  condi 
tions  ? 

A.  At  once. 

Q.  1  have  two  questions  to  ask  your  Lordship  on  the  whole 
matter.  From  all  that  you  saw  of  Mr  Stuart's  conduct  in  the 
matter,  from  the  first  commencement  to  the  last,  had  your 
Lordship  any  reason  to  believe  that  he  was  actuated  hy  hosti 
lity  or  vengeance  to  Sir  Alexander  Boswell,  or  merely  by  a 
desire  to  repair  his  injured  honour  ? 

A.  From  the  whole  of  Mr  Stuart's  conduct  throughout  the 
proceeding,  the  impression  made  upon  my  mind  was,  that 
there  was  no  feeling  of  personal  ill-will  or  resentment  against 
Sir  Alexander  Boswell,  but  a  deep  sense  of  the  unavoidable 
necessity  of  vindicating  his  own  honour,  more  especialy  when 
it  was  assailed  by  a  direct  imputation  of  cowardice. 

Q.  Did  you  find  him  unreasonable,  or  tractable,  and  dis 
posed  to  comply  with  all  your  suggestions  ? 

A.  Perfectly  reasonable,  and  most  ready  to  comply  with 
my  advice. 

Q.  Another  question  I  wish  to  ask  your  Lordship  is, 
whether,  on  the  whole  of  the  transaction,  from  first  to  last, 
Mr  Stuart's  bearing  and  deportment  were  such  as  to  make 
your  Lordship  persuaded  that  he  was  a  man  of  constancy  and 
courage,  or  cowardly  and  timid  ? 

A.  1  have  no  difficulty  in  stating,  that  Mr  Stuart's  conduct 
from  first  to  last,  from  the  commencement  to  the  26th  of 
March,  was  cool,  composed,  and  temperate,  and  such  as  might 
be  expected  from  a  man  of  constancy  and  courage. 

Q.  Your  Lordship  applies  that  to  his  conduct  on  the  field, 
as  well  as  preceding? 

A.  To  every  thing  from  beginning  to  end. 

Q.  Was  there  any  conversation  or  consultation  about  what 
he  ought  to  do  in  the  discharge  of  this  painful  task,  I  mean  as 
to  taking  aim  ? 
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A.  Yes. — Mr  Stuart  said  to  me  at  the  moment  I  gave  him 
the  pistol,  "  I  think  I  ought  not  to  take  aim,"— in  which  I 
agreed.  1  desired  him  to  present  his  side  and  not  his  front. 

Q.  Did  your  Lordship,  accordingly,  observe  how  he  con 
ducted  himself?  Had  you  your  eye  upon  him,  after  giving  the 
word  ? 

A.  Yes,  certainly. 

Q.  Have  the  goodness  to  mention  what  the  word  was? 

A.  First,  both  parties  were  asked  if  they  were  ready.  Then 
the  word  was  given — as  quick  as  the  words  could  follow  each 
other.  «  Present—  Fire." 

Q.  Will  your  Lordship  take  the  trouble  to  repeat  the  two 
words,  in  the  time  they  were  given,  as  nearly  as  you  can  ? 

(Here  his  Lordship  repeated  them  in  the  time  they  had 
been  given.) 

Q.  Before  the  word,  "  Present — Fire,"  was  given,  the  pis* 
tol  was  not  raised  by  Mr  Stuart  ? 

A.  No. 

Q.  It  was  at  the  word  "  Present"  he  raised  the  pistol  ? 

A.  It  was — He  raised  his  arm  and  fired,  almost  instantane 
ously. 

Mr  JEFFREY.— There  was  no  time,  then,  for  an  aim  ? 

Q.  You  mentioned  both  parties  tired  ?  Did  they  both  fire 
at  once  upon  the  word  ? 

A.  There  was  a  small  difference  between  the  two.  Sir 
Alexanders  pistol  was  the  last,  but  it  came  very  close  upon 
the  other. 

Q.  Can  you  mark  the  time  between  the  two,  so  as  to  give 
the  Jury  a  notion  of  it  ? 

A.  It  was  so  close  as  scarcely  to  be  distinguished. 

Q.  Was  it  as  close  as  this?  (Here  Mr  Jeffrey  gave  two 
quick  raps  on  the  table.) 

A.  Yes,  I  should  think  it  was. 

Q.  Did  your  Lordship  observe  whether  Sir  Alexander  fired 
towards  Mr  Stuart  ? 

A.  I  cannot  say.  I  observed  nothing  to  the  contrary.  In 
fact,  I  made  no  particular  remark. 

Q.  May  I  ask  your  Lordship  whether  you  had,  at  this 
time,  any  intimation,  knowledge,  or  belief,  that  Sir  Alexander 
did  not  intend  to  fire  at  Mr  Stuart  ? 

A.  Certainly  not.  I  had  no  such  intimation,  knowledge, 
or  belief.  Such  an  intimation  given  to  me  must  necessarily 
at  once  have  concluded  the  possibility  of  a  meeting,  and 
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would  have  amounted  to  an  intimation  that  it  was  Sir  Alex 
ander's  desire  not  to  fight.  Such  an  intimation  given  to  me 
would  necessarily  have  concluded  all  proceedings,  and  would 
have  amounted,  in  my  judgment,  to  a  declaration  on  the  part 
of  Sir  Alexander,  that  he  did  not  mean  to  fight.  It  would 
have  been  quite  impossible  that  I  could  have  been  a  party  to 
any  proceedings  after  such  an  intimation. 

Mr  JEFFREY. — I  have  a  question  or  two  to  put  as  to  Mr 
Stuart's  character.  It  is  not  quite  cross,  my  doing  so,  but  it 
will  save  trouble  to  my  Lord  Rosslyn  to  have  them  put  now. 

Q.   You  have  known  Mr  Stuart  for  some  time  ? 

A.  A  good  many  years.  I  have  known  Mr  Stuart  for  many 
years. 

Q.  Pretty  intimately  ? 

A.  Yes,  particularly  of  late. 

Q.  Had  you  occasion  to  see  him  frequently,  both  in  pub 
lic  and  private  society  ? 

A.  Very  frequently. 

Q.  May  I  ask  your  Lordship  your  general  impression  as 
to  his  character,  for  honour  and  general  respectability,  and 
particularly  as  to  his  temper  and  disposition,  as  being  quarrel 
some,  and  vindictive,  or  otherwise  ? 

A.  I  have  no  difficulty  in  saying,  that,  in  all  my  intercourse 
with  him,  I  have  never  found  a  man  less  quarrelsome  or  less 
vindictive  than  Mr  Stuart,  or  more  generally  respected. 

Q.  He  was  much  occupied  in  improvements  ?  * 

A.  Very  much  in  general  business,  and  in  improving  his 
estate. 

Q.  Have  you  occasion  to  know  he  was  not  given  to  field 
sports,  which  require  the  use  of  fire-arms  ? 

A.  I  never  saw  or  heard  of  him  as  so  engaged. 

Mr  JOHN  DOUGLAS,  sworn  by  Lord  Hermand. 

Examined  by  Mr  M<NEILL. — Were  you  acquainted  with 
the  late  Sir  Alexander  Boswell  ? 

A.  Yes. 

Q.  Do  you  recollect,  in  March  last,  of  attending  him  to 
a  meeting  with  Lord  Rosslyn  ? 

A.  Yes,  I  do. 

Q.  Tell  us  what  passed,  in  the  order  of  time.  Do  you 
remember  on  what  particular  day  it  was? 

A.  It  was  on  the  25th  March.  When  I  went  into  the 
room  where  Lord  Rosslyn  was,  he  held  in  his  hand  some 

*  See  Appendix,  Nos.  1,  2,  3,  and  4. 
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papers.  Lord  Rosslyn  then  mentioned  that  he  had  called  this 
meeting  on  a  particular  business:  That  a  friend  of  his  had 
got  or  seen  the  originals  of  the  papers, — of  which  he  held 
copies  in  his  hand,  which  contained  obnoxious  language 
on  his  friend's  character.  He  mentioned  his  name — Mr 
James  Stuart,  One  of  the  papers,  in  particular,  was  a  Song. 
These  papers  were  unsigned  ;  but,  amongst  the  documents, 
they  had  also  found  a  signed  letter  of  Sir  Alexander  Bos- 
well's  ;  and,  on  making  a  comparison  between  the  signed 
letter,  and  the  unsigned  documents,  they  had  no  doubt  they 
were  of  the  same  hand-writing.  They  had  also  the  Mauch- 
line  post-mark  on  the  signed,  as  well  as  on  the  unsigned  do 
cuments,  and  the  presumption  was  so  strong  that  they  were 
Sir  Alexander's  hand-writing,  that  this  meeting  had  been 
called,  to  get  him  to  confess  or  deny  if  they  were  his  hand 
writing  :  That  if,  upon  his  honour,  he  would  say  that  they 
were  not  his,  no  further  question  would  be  asked, — or  if  he 
confessed  that  they  were  his,  and  would  say  he  was  sorry 
for  it,  and  that  he  had  meant  nothing  serious  against  Mr 
Stuart's  character  and  honour,  and  made  a  proper  apology, 
he  would  require  nothing  more.  Sir  Alexander  then  answer 
ed,  that  any  document  signed  by  his  name  he  admitted  to 
be  his,  but  he  would  say  nothing  as  to  any  other.  His  sig 
nature  he  would  not  deny, — anything  unsigned,  he  begged 
not  to  be  asked  any  questions  about.  I  think  that  was  all 
that  passed  at  this  meeting. 

Q.  Did  all  this  pass  continuously  ? 

A.  Yes. 

Q.  Did  not  Lord  Rosslyn  retire  for  some  time  ? 

A.  Yes  ;  he  went  into  another  room,  and  it  was  after  he 
returned  that  Sir  Alexander  made  that  answer. 

Q.  Was  that  answer  the  result  of  your  deliberation  and  ad 
vice  ? 

A.  It  was. 

Q.  Then  that  interview  \vas  at  an  end  ? 

A.  That  interview  was  then  at  an  end.  Lord  Rosslyn 
then  said  he  would  see  me  where  I  might  appoint.  I  fixed 
upon  my  own  bouse. 

Q.  Did  Lord  Rosslyn  come  to  your  house  ? 

A.  He  came  to  my  house  in  about  twenty  minutes  or  half 
an  hour  thereafter. 

Q.  What  passed  between  you  and  Lord  Rosslyn  ? 

A.  His  Lordship  said,  that  he  had  seen  Mr  Stuart,  and 
had  stated  to  him  what  had  passed  ;  and  as  they  were  still 
jx>th  of  opinion,  that  these  documents  were  in  Sir  Alexander's 


59 

hand-writing,  a  challenge  was  inevitable  ;  that  he  had  receiv 
ed  a  message  from  Mr  Stuart  to  Sir  Alexander;  that  a  meet, 
ing  must  take  place  ;  and  this  message  I  was  to  deliver  to  Sir 
Alexander. 

Q.  Did  you  communicate  that  message  to  Sir  Alexander, 
and  what  was  the  time  fixed  for  the  meeting  ? 

A.  I  did.  Sir  Alexander  requested  that  it  might  not  be 
sooner  than  a  fortnight,  as  he  had  settlements  to  make,  which 
would  take  some  time  to  prepare,  and  would  require  his 
going  to  kirk  and  market, 

Q.  Did  Lord  Rosslyn  assent  to  this  ? 
A.  He  did.     He  said,  he  thought  it  was  a  very  proper 
thing,  under  such  circumstances,  to  ask  a  fortnight. 
Q.   Did  any  thing  else  take  place  ? 

A.  Yes.  Sir  Alexander  mentioned  that  he  wished  the 
meeting  to  be  on  the  Continent  ;  and  to  that  Lord  Rosslyn 
also  assented. 

Q.  Were  any  farther  arrangements  made  between  you  and 
Lord  Rosslyn  at  that  time  ? 

A.  Nothing  farther.     We  had  had  communication  before. 
The  LORD   JUSTICE-CLERK. — Was  any  thing  said  about 
going  to  London  ? 

A.  Lord  Rosslyn  might  have  said,  that  he  was  going  to 
London,  or  something  of  that  kind  ;  and  that  the  parties 
might  go  there,  and  proceed  from  thence  to  the  Continent. 
I  do  not  recollect.  It  did  not  make  any  impression  on  my 
mind. 

Q.  Lord  Rosslyn  then  went  away  with  the  intention  of 
going  home  ? 

A.  I  understood  so. 

Mr  M'NEILL. — Immediately,  or  shortly  after  Lord  Ross 
lyn  went  away,  did  you  see  Sir  Alexander  Boswell  ? 

A.  Yes.  Within  five  minutes  Sir  Alexander  came  into  my 
house. 

Q.  Did  you  then  communicate  to  him  what  had  passed  be 
twixt  you  and  Lord  Rosslyn  ? 

A.  I  did.  Sir  Alexander  said  he  was  anxious  to  have  seen 
me  before  I  had  seen  Lord  Rosslyn. 

Q.  Did  he  state  the  cause  of  that  anxiety  ? 
A.  He  did.  He  stated,  that,  since  we  parted,  he  had  seen 
a  legal  friend,  who  had  made  him  alter  his  opinion  as  to  the 
duel  taking  place  on  the  Continent  j  and  that  he  now  wished 
it  might  take  place  in  Scotland.  I  told  him,  this  was  very 
unlucky,  as  we  had  settled  it,  and  Lord  Rosslyn  had  left 
Edinburgh  •,  but  that  I  would  try  to  lay  hold  of  Lord  Ross* 
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lyn.  I  called  on  his  Lordship  immediately,  but  found  he  was 
gone.  I  immediately  went  after  him  to  Newhaven,  and  there 
overtook  him.  I  then  communicated  to  Lord  Rosslyn  Sir 
Alexander's  wishes  as  to  the  duel  taking  place  in  Scotland. 
Lord  Rosslyn  said,  he  had  seen  his  friend,  Mr  Stuart,  and 
had  communicated  to  him  that  the  meeting  was  fixed  to  take 
place  on  the  Continent,  and  he  objected  to  any  change  in 
that  arrangement ;  and  he  declined  returning  with  me  to 
Edinburgh,  as  it  might  excite  suspicion.  However,  I  stated, 
that  if  he  allowed  me  I  would  call  upon  Mr  Stuart,  and  I 
would  let  him  know  if  a  change  could  take  place.  Lord 
Rosslyn  said,  I  might  call  on  Mr  Stuart. 

Q.  Did  you  call  upon  him  ? 

A.  I  did,  and  mentioned  the  change  that  had  taken  place 
in  Sir  Alexander's  wishes,  and  likewise  what  Lord  Rosslyn 
had  said. 

Q.  What  answer  did  Mr  Stuart  make  ? 

A.  Mr  Stuart  said,  he  had  no  objections  to  the  meeting 
taking  place  in  Scotland  ;  but  he  rather  wished  that  this 
might  be  arranged  with  Lord  Rosslyn,  than  do  it  himself. 

Q.  Did  any  thing  farther  pass  between  you  ? 

A.  Nothing  at  that  time. 

Q.  What  was  the  next  step  you  took  in  the  matter  ? 

A.  I  communicated  what  had  passed  to  Sir  Alexander, 
about  7  or  8  o'clock  in  the  evening.  lie  then  said  he  had 
seen  his  man  of  business  since  the  morning,  and  had  altered 
his  mind  in  regard  to  the  time  of  the  meeting,  as  any  settle 
ments  he  had  to  make  might  be  done  in  two  days  instead  of 
a  fortnight. 

Q.  Did  he  propose  any  farther  change  in  consequence  ? 

A.  He  said  he  thought  it  was  his  duty  to  give  every  facili 
ty  to  the  other  party ;  and,  as  the  business  he  had  to  do 
might  be  done  in  two  days,  he  authorized  me  to  wait  on  Mr 
Stuart.  I  went  to  Mr  Stuart's  house  again,  betwixt  nine 
and  ten  in  the  evening,  and  found  him  at  home.  I  told  him 
I  had  come  to  mention  this  other  change  in  Sir  Alexander's 
wishes.  Mr  Stuart  said,  he  thought  it  not  right  that  he 
should  have  any  communication  with  me  on  matters  of  that 
kind  :  That  he  had  a  friend  in  the  house  I  might  communi 
cate  with,  and  who  would  write  to  Lord  Rosslyn,  who  was 
then  on  the  other  side  of  the  water.  Mr  Stuart  then  intro 
duced  Mr  James  Brougham.  I  stated  to  Mr  Brougham, 
that  Sir  Alexander  wished  the  meeting  to  take  place  in  two 
or  three  days, — say  Thursday,  when  every  thing  would  be 
ready  for  starting  to  some  convenient  place, — T  mention- 
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ed  Berwick-upon-Tweed,  where  they  might  choose  either  the 
English  or  Scots  side  of  the  border.  I  hoped  he  would  write 
to  Lord  Rosslyn,  and  arrange  accordingly,  if  Lord  Rosslyn 
had  no  objections.  Mr  Brougham  agreed  to  communi 
cate  with  Lord  Rosslyn,  and  let  me  know  when  he  heard 
from  him. 

Q.  What  was  the  next  step  you  took  ? 

A.  I  had  gone  to  a  party  at  the  Royal  Hotel ;  about  two 
o'clock  in  the  morning  the  waiter  came,  and  told  me  a  per 
son  wanted  to  speak  with  me.  I  found  Mr  Brougham 
waiting  down  stairs. 

Q.  What  communication  did  he  make  to  you  ? 

A.  He  told  me  he  had  been  anxious  to  see  me  :  that 
about  12  o'clock  the  parties  had  been  bound  over  to  keep  the 
peace  by  the  civil  power ;  and  he  was  of  opinion  that  Mr 
Stuart  and  Sir  Alexander  Boswell,  if  he  and  I  had  no  ob 
jections,  should  meet  the  following  morning. 

Q.  What  answer  did  you  make  ? 

A.  I  answered  generally,  that,  under  all  the  circumstances 
of  the  case,  I  thought  so  too,  if  Sir  Alexander  had  no  par 
ticular  objections. 

Q.  Did  you  then  go  to  Sir  Alexander  ? 

A.  I  then  went  to  Sir  Alexander's  house  j  he  had  gone  to 
bed.  Under  the  circumstances  I  raised  the  family,  and  got 
Sir  Alexander  up.  He  stated  he  was  also  anxious  to  see  me, 
and  supposed  I  had  come  upon  hearing  that  they  had  been 
bound  over  to  keep  the  peace  by  the  civil  powers.  I  stated 
what  had  passed  with  Mr  Brougham.  He  at  once  agreed 
with  me  in  opinion,  that  he  ought  to  meet  the  other  party  the 
following  morning. 

Q.  Did  you  mention  any  particular  place  ? 

A.  I  went  to  Mr  Brougham  after  that,  and  I  told  Mr 
Brougham,  that  Lord  Rosslyn  having  been  acting  as  Mr 
Stuart's  friend,  he  should  be  present,  and  that,  as  we  must 
leave  the  county,  the  best  way  would  be  to  go  to  Fife,  and 
that  would  be  the  easiest  way  to  get  at  Lord  Rosslyn  -and 
that  it  might  be  over  as  soon  as  possible.  Mr  Brougham 
agreed  to  send  an  express  to  Lord  Rosslyn,  telling  him  the 
change  that  had  taken  place ;  and  Auchtertool  was  fixed 
upon  as  the  nearest  place  where  the  parties  should  assemble. 

Q.  Were  any  farther  arrangements  made  with  Mr 
Brougham  ? 

A.  Nothing  with  regard  to  this, — none,  except  as  to  the 
pistols.  I  told  Mr  Brougham  Sir  Alexander  intended  to  have 
sent  to  the  country  for  his  own  next  day,  and  that,  as  we 
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would  be  off  before  the  shops  were  open,  he  would  be  un 
provided.  Mr  Brougham  said  there  was  a  pair  belonging  to 
Lord  Rosslyn,  to  one  of  which  Sir  Alexander  would  be  wel 
come  if  he  wished. 

Q.  What  time  did  you  and  Sir  Alexander  leave  Edin 
burgh  ?  Did  you  set  out  together  ? 

A.  After  Sir  Alexander  made  arrangements  at  home,  we 
got  a  chaise ;  he  sent  for  a  medical  man,  and  we  set  off  a 
little  before  five. 

Q.  Was  any  medical  person  in  the  carriage  with  you  and 
Sir  Alexander  ? 

A.  Dr  George  Wood. 

Q.  You  crossed  the  water  ? 

A.  We  crossed  at  the  Queensferry — breakfasted  at  North 
Queensferry — then  went  to  Auchtertool.  We  were  to  be 
there  at  ten,  and  were  there  about  ten  minutes  before  ten. 

Q.  Did  you  see  any  other  carriage  arrive  at  Auchtertool  ? 

A.  We  saw  a  carriage  arrive  about  ten  minutes  after  ten 
o'clock — Mr  Stuart  was  in  it. 

Q.  Did  you  find  Lord  Rosslyn  at  the  village  ? 

A.  Not  at  the  village.  I  went  toward  the  road  at  the  east 
end  of  the  village,  as  I  supposed  Lord  Rosslyn  would  come  that 
way,  and  I  met  him  about  a  quarter  of  a  mile  from  the  vil 
lage. 

Q.  Did  you  then  return  ? 

A.  I  then  told  Lord  Rosslyn  we  were  ready  at  the  village, 
that  Sir  Alexander  was  there,  and  that  Mr  Stuart  had  ar 
rived — and  that  Lord  Rosslyn  had  better  not  come  into  the  vil 
lage,  as  he  might  be  known. 

Q.  Had  you  any  conversation  at  that  time,  with  Lord 
Rosslyn  ? 

A.  I  agreed  to  go  back  to  inform  Mr  Stuart  that  Lord 
Rosslyn  was  there.  Lord  Rosslyn  was  to  wait  beyond  the 
toll-bar,  till  the  parties  came  up. 

Q.  You  went  back  ? 

A.  Yes,  and  then  I  returned  with  my  party ;  we  all  came 
up  to  the  spot  where  Lord  Rosslyn  was  waiting — the  other 
party  then  came  up. 

Q.  They  then  got  out  of  the  carriages  ? 

A.  Our  carriage  was  first — and  they  drove  on  a  little  far 
ther. — I  wished  to  speak  to  Lord  Rosslyn,  and  went  up  to 
him.  He  pointed  out  a  spot  as  convenient  for  the  meeting, 
and  begged  me  to  go  to  the  top  of  the  hill  to  look  at  it.  I 
did  so,  and  I  agreed  it  was  a  very  convenient  place,  very  re 
tired.  After  examining  the  ground  and  approving  of  it,  I 
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waved  my  hand,  and  Sir  Alexander  came  out  of  the  carriage, 
anH  came  toward  the  place  where  we  were.  I  then  went  up 
to  Sir  Alexander,  and  told  him  this  was  the  place  we  had  fix 
ed  upon. 

Q.  Did  any  thing  pass  between  you  and  Lord  Rosslyn  as 
to  the  possibility  of  accommodating  matters  ? 

A.  1  expressed  my  wish  merely  to  Lord  Rosslyn  that  the 
matter  could  be  accommodated.  He  said  he  was  afraid  it 
could  not.  Nothing  more  passed. 

Q.  VV  hat  was  the  next  thing  done  ? 

A.  Lord  Rosslyn  and  I  proceeded  to  examine  the  most 
convenient  place  in  this  dell — a  sort  of  hollow  dell — we  fix 
ed  upon  a  spot,  where  the  distance  was  measured  ofF. 

Q  What  became  of  the  surgeons, — did  they  remain  in 
sight  ? 

A.  Just  at  the  entry  to  this  place.  I  begged  Dr  Wood 
not  to  come  forward.  He  requested  to  be  present,  and  de 
clined  staying  behind,  saying,  that  he  would  wish  to  be  near 
at  hand.  He  came  upon  the  ground,  and  I  believe  the  other 
surgeon  also  came.  After  the  ground  was  measured,  twelve 
paces,  the  pistols  were  loaded  with  ball. 

Q.   What  did  the  parties  then  do  ? 

A.  They  took  their  positions. 

Q.  Lord  Rosslyn  and  you  retired  ? 

A.  On  one  side.  We  had  arranged  the  signal.  Lord 
Rosslyn  gave  the  word  of  command.  He  wished  me  to  do 
it,  and  I  said  he  had  better  do  it. 

Q.  Did  Sir  Alexander,  before  coming  to  the  ground,  state 
any  thing  to  you,  as  to  how  he  was  to  act  ? 

A.  Yes,  he  did. 

Q.  Where  was  that  ? 

A.  In  the  carriage,  on  the  way  from  the  North  Ferry  to 
the  ground.  He  asked  me,  as  a  friend,  what  advice  I  would 
give  him  as  to  firing.  I  answered,  he  was  the  best  judge  of 
that,  and  that  he  should  consult  his  own  feelings.  He  said 
he  had  no  ill-will  at  Mr  Stuart, — he  had  no  wish  to  put  his 
life  in  jeopardy,  though  in  an  unhappy  moment  he  had  in 
jured  him, — he  bore  him  no  ill-will ;  and,  therefore,  it  was 
his  determination  to  fire  in  the  air.  I  expressed  my  appro 
bation  of  his  resolution  to  do  so. 

Q.  Having  had  this  conversation  with  Sir  Alexander,  and 
seeing  the  parties  ready,  how  did  you  direct  your  attention  ? 

A.  My  eye  was  more  upon  Mr  Stuart  than  upon  Sir 
Alexander  Boswell.  I  felt  satisfied  there  was  no  great  chance 
of  Mr  Stuart  falling,  Sir  Alexander's  determination  having 
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him. 

Q.  Did  you  observe  Mr  Stuart  raise  his  pistol  ? 

A.  Yes,  I  did. 

Q.  Did  he  raise  it  steadily  and  deliberately  ? 

A.  He  did  it  very  steadily. 

Q.  Seeing  the  direction  of  the  pistol,  did  you  form  any 
opinion  as  to  his  taking  an  aim  ? 

A.  I  did  not  see  the  direction  of  the  pistol.  I  saw  it 
brought  firmly  up,  and,  of  course,  I  then  felt  a  little  ner 
vous. 

Q.  State  what  you  observed  ? 

A.  They  fired,  and  I  then  saw  Sir  Alexander  fall. 

Q.  Did  you  hear  his  pistol  go  off? 

A.  Yes  ;  I  am  pretty  certain  I  did.  They  both  went  offj 
I  heard  the  noise  of  two  distinct  shots. 

LORD  JUSTICE-CLERK — Were  they  distinct  from  each 
other  ? 

A.  They  were  distinct  from  each  other. 

Mr  M*NEILL. — Did  you  then  go  up  to  Sir  Alexander  ? 

A.  I  immediately  ran  up  to  Sir  Alexander,  and  inquired 
if  he  was  wounded. 

Q.  Did  the  surgeons  come  up  ? 

A.  They  were  quite  at  hand,  and  instantly  with  him. 

Q.  Did  you  observe  Mr  Stuart  standing  ? 

A.  I  do  not  think  Mr  Stuart  left  his  place,  at  least  not 
much  from  where  he  stood.  I  did  not  observe  him  much. 
I  did  not  look  much  at  him. 

Q.  Did  you  make  any  intimation  to  him  ? 

A.  After  the  medical  persons  had  examined  the  wound, 
Dr  Wood  told  me  he  was  afraid  it  was  mortal.  I  went  to 
wards  Mr  Stuart,  and  told  him  he  had  better  go  off  di 
rectly. 

Q.  You  have  not  mentioned  the  name  of  the  medical  gen 
tleman  who  attended  Mr  Stuart  ? 

A.  I  did  not  know  it  at  the  time,  but  afterwards. 

Q.  Did  any  person  appear  on  the  ground  but  the  parties 
and  seconds? 

A.  Yes  ;  another  person  whom  I  afterwards  understood 
to  be  a  medical  person,  Dr  Johnstone,  and  Mr  James 
Brougham. 

Q.  When  Sir  Alexander's  wound  was  probed  and  ex 
amined,  did  he  make  any  remark  to  you  ? 

A.  He  turned  round  to  me,  and  said,  he  was  very  much 
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afraid  he  had  not  made  his  fire  in  the  air  appear  so  decid* 
ed,  as  he  could  have  wished. 

Q.  Was  that  the  only  observation  of  moment  which  he 
made  ? 

A.  That  was  the  only  observation. 

Q.  Was  his  wound  dressed  on  the  ground  ? 

A.  There  was  no  dressing.  He  was  then  moved  to  Lord 
Balmuto's  house.  I  borrowed  Lord  Kosslyn's  horse  to  in 
form  the  family  at  Balmuto,  to  prepare  for  Sir  Alexander's 
being  brought. 

Q.    You  assisted  in  carrying  him  ? 

•  A.  Oa  returning  from  Lord  Balmuto's,  I  met  them  com 
ing  carrying  him  on  a  door.  They  had  collected  some  people 
together,  who  assisted  in  carrying  him  there. 

Q.  You  returned  along  with  them  ? 

A.  Yes;  along  with  Sir  Alexander. 

Q.  Did  you  remain  with  him  ? 

A.  Yes  ;  till  the  afternoon. 

Q.  Was  the  song  that  was  talked  of,  the  obnoxious  article 
chiefly  insisted  on  by  Lord  Rosslyn  in  the  conferences  with  his 
Lordship  ? 

A.  Lord  Rosslyn,  holding  the  papers  in  his  hands,  said  they 
were  obnoxious,  but  ihe  song  in  particular- 

Q.  Was  the  identity,  or  similarity  of  the  handwriting, 
and  of  the  post-marks,  stated  as  the  grounds  of  title  for  put 
ting  the  question  ? 

A.  Certainly- 

Q.  Was  the  similarity  of  the  handwriting  chiefly  insisted 
on? 

A.  He  stated  it,  and  also  the  post-mark. 

LORD  ADVOCATE. — Q.  Was  any  thing  stated  at  that  time 
from  which  you  inferred  that  the  different  papers  were  not  of 
the  same  handwriting  ? 

A.  Nothing. 

Q.  Did  you  see  the  originals  at  any  time  ? 

A.  Never. 

Q.  If  you  had  understood  or  supposed  there  was  any  dif 
ference  in  the  handwriting,  would  you  have  thought  it  your 
duty  to  have  acted  differently  ? 

(Mr  Jeffrey  objected  to  the  question.) 

Q.  If  any  thing  had  been  stated  that  led  you  to  suppose 
there  was  a  difference  in  the  handwriting,  would  you  have 
thought  it  your  duty,  to  demand  a  sight  of  the  originals  ? 

A.  Certainly. 

Q-  If  you  had  seen  those  originals,  and  it  appeared  to  you 
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that  that  song  was  not  in  the   handwriting  of  Sir  Alexander, 
would  you   have  thought  it  justifiable   to   have  allowed  any 
questions  with  regard  to  that  song  to  be  put  to  Sir  Alexander  ? 
(Mr  Jeffrey  having  risen  to  state  objections  to  the  ques 
tion,  and  the  Court  having  in  consequence  intimated 
that  the  witness  should  retire,  Mr  Stuart  rose.) 
Mr  STUART. — My  Lord,  the  more  complete  this  investi 
gation  is,  the  more  agreeable  it  will  be  to  me  j  and  I  have 
to  request  of  my  counsel  not  to  object  to  any  questions  put 
by  the  Counsel  of  the  Crown. 

Mr  JEFFIIEY. — It  is  not  in  every  case  I  would  be  disposed 
to  yield  to  any  such  request  on  the  part  of  a  client,  but  here 
I  am  disposed  to  allow  the  fullest  possible  investigation. 

(The  witness   returned,   and  the  question  which  had 

been  objected  to  having  been  put,) 

A.  No,  I  do  not  think  I  would,  if  it  was  not  of  his  hand 
writing.  I  think  I  would  not  have  allowed  him  to  answer 
the  question. 

Cross-examined  by  MI-CUNIKGHAME. — I  think  you  men 
tioned,  that,  in  the  carriage  from  the  North  Queensferry  to 
Auchtertool,  Sir  Alexander  Boswell  said  that  he  had  injured 
Mr  Stuart,  and,  on  that  account,  that  he  .would  not  fire  at 
him — Do  you  know  what  he  alluded  to,  in  saying  he  had 
injured  Mr  Stuart? 

A.  He  had  written  squibs  against  him. 

Q.  Did  you  understand  one  of  those  squibs  to  be  the 
Whig  Song  on  which  Lord  Rosslyn  founded  ? 

A.  Perhaps  it  will  be  necessary  for  me  to  give  a  longer 
statement.  When  Sir  Alexander  first  called  upon  me,  it 
was  on  Sunday  the  24th  of  March.  He  stated  to  me,  he 
had  arrived  from  London  the  night  before  about  ten  o'clock : 
That,  upon  his  arrival,  he  had  found  a  card  from  Lord 
Rosslyn.  This  card  stated,  that  Lord  Rosslyn  had  come  to 
town  very  anxious  to  see  him,  and  begged  he  would  let  him 
know  when  he  arrived  from  London,  as  he  had  business  of 
great  consequence  to  mention  to  him.  Sir  Alexander  then 
stated,  that  he  anticipated  from  this,  that  he  was  going  to 
receive  a  challenge,  and  he  had  no  doubt  it  would  be  from 
Mr  Stuart  of  Dunearn.  He  then  mentioned,  that  he  had, 
either  since  he  came  to  Edinburgh,  or  before  he  came,  learn 
ed  there  had  been  papers  seized  connected  with  the  Glasgow 
Sentinel  at  Glasgow,  and  that  he  was  afraid  they  might  have 
got  hold  of  some  papers  of  his.  And  he  then  mentioned, 
that  there  was  a  song  which  he  was  afraid  they  might  have 
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got  hold  of,  and  upon  which  he  was  also  afraid  a  challenge 
might  be  founded.  Sir  Alexander  repeated  the  song  to  me, 
and  I  recollect  the  part  upon  which  he  laid  stress. 

(A  paper  was  handed  to  the  witness,  and  he  was  asked, 
whether  that  was  the  song  ?) 

A.  Yes  ;  and  his  object  in  coming  to  me  was,  to  solicit 
me  to  act  as  his  friend  upon  the  occasion. 

Q.  You  mentioned,  that,  at  a  certain  period  of  the  confer 
ence  with  Lord  Rosslyn  in  the  Waterloo  Tavern,  one  of  the 
conditions  made  by  Sir  Alexander  as  to  the  meeting  with  Mr 
Stuart  was,  that  it  should  be  on  the  Continent.  Did  he 
assign  any  reasons  for  having  it  on  the  Continent  ? 

A.  Yes.  He  considered,  if  any  thing  should  happen — if 
they  should  meet,  and  if  he  should  hit  Mr  Stuart,  he  should 
suffer  much  inconvenience  from  the  law  of  this  country. 

Q.  You  mentioned,  that,  after  Lord  Rosslyn  went  to  New- 
haven,  you  overtook  him,  and  proposed  a  change  of  place,  to 
which  his  Lordship  objected  ;  at  the  same  time,  authorizing 
you,  at  your  desire,  to  speak  on  the  subject  to  Mr  Stuart. 
Where  did  you  then  find  Mr  Stuart  ? 

A.  I  called  at  his  house,  but  found  him  from  home  ;  and 
as  the  servant  said  he  would  be  at  home  soon,  I  walked  about 
till  I  saw  him  in  Charlotte  Street. 

Q.  You  mentioned  Sir  Alexander  had  seen  a  legal  friend 
after  your  interview  with  Lord  Rosslyn.  Did  you  state  to 
Mr  Stuart  any  reason  of  Sir  Alexander's  for  wishing  to 
change  the  place  of  meeting  from  the  Continent  to  Scot 
land  ? 

A.  Yes ;  I  think  I  did  ; — that  his  legal  friend  told  him  it 
was  quite  unnecessary  to  go  to  the  Continent,  or  even  to 
England,  as  he  was  as  safe  here  as  anywhere,  and  rather 
more  so  ;  that  the  Lord  Advocate  was  as  safe  as  a  Grand 
Jury  ;  and,  therefore,  his  legal  friend  had  advised  him  not  to 
go  to  the  Continent. 

Q.  He  said  he  had  got  this  information  from  his  legal 
friend  ? 

A.  My  impression  is,  that  this  was  the  reason  why  he 
changed  his  wish  as  to  the  place  of  meeting. 

Q.  That,  in  the  hands  of  a  gentleman  like  the  Lord  Ad 
vocate,  he  would  be  more  safe  than  in  the  hands  of  a  Grand 
Jury  ? 

A.  Yes,  as  safe  as  in  the  hands  of  a  Grand  Jury. 

Q.  You  mentioned  that  the  parties  were  carried  before 
the  Sheriff  late  at  night,  and  bound  over  to  keep  the  peace 
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within  the  county.    Do  you  know  by  whom  that  proceeding 
was  suggested  ? 

A.  In  answering  this  question,  I  am  afraid  I  must  go  in 
to  some  detail  in  my  own  vindication. 

Mr  JEFFREY. — There  will  be  no  occasion  for  mentioning 
names.  We  shall  put  the  question  in  a  general  way. 

Q.  Was  the  proceeding  of  the  Sheriff  in  consequence  of 
information  given  him  by  the  friends  of  the  one  party,  or  of 
the  other  ? 

A.   By  the  friends  of  one  of  the  parties. 

Q.  Of  which  party  ? 

A.  The  friends  of  Sir  Alexander. 

Q.  And  you  know  this  fact  ? 

A.  I  have  every  reason  to  know  the  fact. 

Mr  jEFFREY.-^We  do  not  want  to  follow  this  further, 
We  do  not  wish,  in  the  slightest  degree,  to  insinuate,  that  the 
notice  to  the  Sheriff  proceeded  from  Sir  Alexander  himself. 
We  believe  it  was  without  his  knowledge,  and  against  his 
will  and  intention. 

Mr  CUNINGHAME. — Do  you  recollect  any  thing  said  at 
your  meeting  with  Mr  Brougham,  of  the  disagreeable  nature 
of  the  information  given  to  the  Sheriff  which  had  led  to  the 
parties  being  bound  over  to  keep  the  peace  ? 

A.  Yes,  I  do.  There  was  a  great  deal  of  conversation 
between  Mr  Brougham  and  myself  on  the  subject,  and  we 
were  anxious,  as  the  affair  must  go  on,  that  it  should  be  pro 
ceeded  in  without  delay.  We  agreed,  that  the  sooner  it 
went  on  the  better,  in  case  of  farther  interference.  I  stated 
myself,  that  there  would  be  a  great  deal  of  talk  on  the  sub 
ject,  in  society, — that  one  party  would  accuse  Mr  Stuart's 
friends  of  having  done  this,  and  another  party  would  attach 
blame  to  the  friends  of  Sir  Alexander  Boswell. 

Q.  In  the  journey  from  Edinburgh  to  Queensferry,  did 
any  thing  pass  between  Sir  Alexander  and  you  as  to  the 
meeting  being  indispensable  ? 

A.  Yes,  I  think  there  did,  in  presence  of  Dr  Wood 
and  myself.  We  three  in  the  carriage  talked  of  the  subject, 
and  as  Dr  Wood  did  not  know  the  circumstances,  there  was 
a  sort  of  explanation  given  of  them  to  him  •,  and  we  all 
agreed  that,  under  all  the  circumstances  of  the  case,  Sir 
Alexander  was  in  duty  bound  to  receive  Mr  Stuart's  fire,  if  he 
came  there. 

Q.  Was  the  amount  of  the  conversation,  that  Mr  Stuart 
could  not  act  otherwise  than  he  did  ? 

A.  I  do  not  know.  We  rather  talked  of  what  Sir  Alex 
ander  was  bound  to  do,  I  think. 
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Q.  Have  you  any  reason  to  believe  whether  it  was  or  not 
Sir  Alexander's  intention  at  any  period  to  make  an  apology 
to  Mr  Stuart  ? 

A.  After  being  with  Lord  Rosslyn,  I  spoke  to  Sir  Alex 
ander  on  the  ground,  and  asked  him  if  he  would  give  way  in 
any  respect,  and  he  told  me,  he  did  not  see  the  least  possi 
bility  of  it. 

Q.  Did  Sir  Alexander  explain  to  you,  what  he  meant  to  do 
after  firing  in  the  air  ?  Did  he  give  you  any  notice  of  his  far 
ther  intention  ? 

A.  No. 

Q.  Did  he  mean  to  make  any  apology  then  ? 

A.  My  opinion  given  to  him  was,  that  I  had  every  hope  the 
thing  would  stop  there,  as  that  would  be  the  best  apology  he 
could  make. 

LORD  HERMAND — Q.  Sir  Alexander  did  not  say  he  meant 
to  apologize  ? 

A.  No,  he  did  not.  I  have  no  doubt  he  had  the  same  opi 
nion  I  had. 

Mr  CUNINGHAME. — When  it  was  arranged  between  Sir 
Alexander  and  you,  that  he  was  to  fire  in  the  air,  was  there 
any  intimation  of  this  given  to  Lord  Rosslyn  or  to  Mr  Stuart  ? 

.A  None. 

Q.  Do  you  recollect  the  conversation  between  Dr  Wood 
and  you,  near  Auchtertool,  on  that  subject  ? 

A.  Yes,  I  felt  much  responsibility  in  all  the  circumstan 
ces,  and  I  asked  Dr  Wood  as  to  giving  a  hint  to  the  other 
party.  I  said  I  had  no  doubt  this  should  not  be  done,  and  he 
agreed  I  was  right-  I  also  mentioned  the  subject  to  Sir 
Alexander  himself,  and  he  told  me  decidedly,  not  to  give  any 
hint  whatever.  He  said  it  would  be  placing  the  other  par 
ty  in  an  awkward  situation, — and  we  all  three  agreed  that  no 
notice  should  be  given. 

Q.  After  Sir  Alexander  took  his  station  on  the  ground, 
did  you  give  him  any  directions  as  to  the  mode  of  firing  ? 

A.  I  went  up  to  him  to  show  him  where  he  was  to  stand  ; 
and  I  said,  Take  care  and  make  your  fire  in  the  air  as  distinct 
as  possible;  I  hope  there  will  be  no  difficulty  then  in  bringing 
the  matter  to  a  conclusion,  without  any  farther  firing. 

Q.    Did  you  suggest  the  direction  in  which  he  should  fire  ? 

A.  I  said  he  should  fire  at  the  bank. 

Q»  Was  that  in  the  opposite  direction  from  Mr  Stuart  ? 

A.  Yes.     It  was  in  the  direction  where  the  seconds  stood. 

Q.  Did  you  observe  Mr  Stuart  receive  the  pistol  from  Lord 
Rosslyn  ? 
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A.  I  gave  one  to  Lord  Rosslyn,  who,  I  suppose,  gave  it  to 
Mr  Stuart,  and  I  gave  the  other  to  Sir  Alexander. 

Q.  Did  it  strike  you,  from  Mr  Stuart's  manner,  whether  he 
had  been  accustomed  to  use  pistols  ? 

A.  I  am  not  exactly  a  judge  of  that — as  I  said  before,  he 
presented  his  pistol  steadily  and  with  firmness. 

Q.  I  beg  to  ask  you  in  general,  if  Mr  Stuart's  conduct  in 
the  field  on  this  occasion,  appeared  to  you  in  every  respect  con 
sistent  with  that  of  a  man  of  honour  and  courage  ? 

A.  Certainly. 

Q.  Have  you  any  reason  to  know,  whether  Sir  Alexander 
ever  wished  his  name  concealed  as  the  author  of  the  articles 
in  the  Sentinel  f 

A.  He  stated  to  me,  he  did  not  wish  it  concealed. 

Q.  Did  he  add  any  thing  on  that  occasion  ? 

A.  Yes,  he  seemed  rather  to  feel  that  being  an  anonymous 
writer  was  not  quite  agreeable, — he  did  not  seem  to  feel  com 
fortable  under  it,  and  he  said  that,  when  he  wrote  in  the  Sen 
tinel  first,  he  sent  a  letter  to  the  Editor,  saying,  that  if  any  per 
son  came  to  ask  who  was  the  author  of  such  and  such  articles 
that  happened  to  have  been  written  by  him,  if  the  inquirer 
said  the  object  was  a  prosecution,  the  Editor  was  not  to  give 
up  his  name, — but  if  the  person  said  it  was  to  call  the  author 
to  account  for  it,  the  Editor  was  then  to  inform  his  inquirer 
of  Sir  Alexander's  name. 

Q.  Did  Sir  Alexander  say,  he  had  given  any  directions  about 
manuscripts  being  burned,  and  that  he  was  surprised  they  were 
preserved .? 

A.  No  ;    I  do  not  think  he  did. 

Q.  I  think  you  mentioned  that  Sir  Alexander  positively  re 
peated  two  of  the  verses  of  the  song  on  the  Sunday  morning. 
Did  he  afterwards,  on  the  Monday  after  the  interview  with 
Lord  Rosslyn,  or  at  any  time  expressly  say  to  you  that  he  was 
the  author  of  that  song  ? 

A.  I  decidedly  understood,  he  was  the  author  from  all  of 
the  conversation  I  had  with  him. 

LOUD  JUSTICE-CLERK. — What  was  the  direct  instruction 
of  Sir  Alexander  Boswell,  communicated  to  my  Lord  Rosslyn 
as  to  those  three  writings  ? 

A.  My  impression  is,  that  I  was  authorized  to  state,  that 
any  thing  signed  by  himself  he  would  freely  acknowledge ;  but, 
respecting  any  thing  without  his  name,  he  begged  not  to  be 
interrogated,  and  declined  answering  any  question. 

LORD  GILLIES. — Q.  Was  it  with  your  advice  or  approba 
tion  that  Sir  Alexander  adopted  this  resolution  ? 
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A.   It  was   almost  solely  by  my  advice.     He  himself  was 
rather  inclined  to  acknowledge  the  authorship. 

(In  answer  to  a  question  from  Lord  Hermand,  witness  added,) 
And  I  thought  it  was  the  most  prudent  advice  which  I  could 
give  him,  as  he  had  made  up  his  mind  to  make  no  apology. 

Dr  GEORGE  WOOD  sworn. 

Examined  by  Mr  SOLICITOR-GENERAL.— You  are  a  sur 
geon  in  Edinburgh  ? 

A.  I  am. 

Q.  Were  you  called  on,  on  the  morning  of  26th  March, 
by  Sir  Alexander  Boswell  ? 

A.  I  was. 

Q.  What  did  Sir  Alexander  say  to  you  ? 

A.  That  he  was  obliged  to  go  out  on  an  affair  of  honour. 

Q.  Did  he  request  your  professional  attendance  on  that 
occasion  ? 

A.  Yes. 

Q.  Did  you  accompany  him  accordingly  ? 

A.  He  left  my  house,  and  returned  in  a  short  time,  ac 
companied  with  Mr  Douglas  in  the  same  carriage. 

Q.  Whither  did  you,  Sir  Alexander,  and  Mr  Douglas, 
proceed  ? 

A.  We  proceeded  to  the  Queensferry. 

Q.  And  crossed  it  ? 

A.  And  crossed  it. 

Q.  And  then  went  where  ? 

A.  To  Auchtertool,  as  I  understand. 

Q.  Whom  did  you  meet  there  ? 

A.  No  person  whatever. 

Q.  Did  you  proceed  to  any  distance  from  the  village  ? 

A.  About  three  quarters  of  a  mile,  after  remaining  some 
time  in  the  village. 

Q.  And  then  whom  did  you  meet  ? 

A-  We  passed  one  carriage  on  the  road.  It  was  before 
ours,  and  we  passed  it.  I  did  not  see  who  was  in  it. 

Q.  On  the  ground  whom  did  you  meet  ? 

A.  Lord  Rosslyn  and  Mr  Stuart  The  carriage  we  were 
in  stopped.  Mr  Douglas  got  out :  and  then  Sir  Alexander 
Boswell  and  I  went  on  some  hundred  paces  farther,  and 
stopped  at  a  gate.  Sir  Alexander  and  1  got  out.  By  this 
time  Mr  Douglas  and  Lord  Rosslyn  were  a  great  way  off 
down  in  a  hollow,  where  I  saw  them.  They  seemed  look 
ing  for  a  place  for  some  particular  purpose. 

Q.  Did  you  see  Sir  Alexander  Boswell  and  Mr  Stuart  on 
that  place.? 
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A.  I  think  not. 

Q.  Did  you  see  them  afterwards  on  the  ground  ? 

A.  Yes,  on  the  ground  certainly. 

Q.  Then  what  did  you  do,  when  you  saw  them  on  the 
ground  ? 

A.  Lord  Rosslyn  addressed  me,  and  said  I  had  better 
remain  where  I  was.  I  beckoned  to  Mr  Listen  to  come  to 
me,  and  Lord  Rosslyn  said  I  had  better  not  go  nearer. 
I  said  I  was  at  too  great  a  distance,  and  would  much  rather 
go  nearer  the  scene. 

Q.  And  you  accordingly  did  so  ? 

A  His  Lordship  said  I  should  do  in  that  as  I  thought 
proper,  and  accordingly  I  did  so. 

Q.  Were  you  in  such  a  situation  as  to  see  the  parties  ? 

A.  Certainly. 

Q.  Did  you  see  them  accordingly  ? 

A.  I  did. 

Q,  Did  you  see  or  hear  the  discharge  of  pistols  ? 

A.  I  did. 

Q.  Were  you  called  up  to  the  ground  immediately  ? 

A.  I  stated  to  Mr  Listen,  upon  reaching  the  ground,  that 
we  ought  to  turn  our  backs  and  not  see  the  firing ;  but  that 
instantly  on  the  shots  taking  place  we  should  get  up  as  fast 
as  possible.  On  turning  round  after  hearing  the  firing,  I 
saw  Sir  Alexander  Bos  well  on  the  ground.  We  went  up 
instantly,  and  found  him  wounded. 

Q.  Did  you  hear  one  or  two  shots  ? 

A-  Two  shots,  very  close  one  on  another. 

Q.  You  immediately  ran  up  ? 

A.  We  immediately  ran  up,  and  found  that  the  ball  had 
entered  about  the  middle  of  the  right  clavicle,  which  it  had 
severely  fractured. 

Q.  State  what  occurred  ? 

A.  Two  pieces  of  bone  were  extracted  on  the  spot ;  the 
first  by  myself,  and  the  second  by  Mr  Listen.  ^  Each  of  us 
endeavoured  to  lay  hold  of  and  extract  other  pieces  of  bone, 
but  we  found  it  impossible  to  do  so.  We  then  proceeded  to 
examine  the  wound,  for  the  purpose  of  discovering  if  the 
ball  could  be  extracted,  or  where  it  was  lodged.  But  we  did 
not  find  it. 

Q.   Was  it  your  opinion  that  it  was  a  mortal  wound  ? 

A.  At  once,  J  was  perfectly  decided. 

Q.  Was  Sir  Alexander  carried  afterwards  to  Balmuto  ? 

A.  He  was  carried  afterwards  to  Balmuto. 

Q.  And  did  you  attend  him  to  Balmuto  ? 
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A.  I  did. 

Q.  And  afterwards  ? 

A.  Yes. 

Q.  And  till  he  died  ? 

A.  Till  he  died. 

Q.   When  did  he  die  ? 

A.  At  half  past  three  o'clock  next  day. 

Q.  And  of  that  wound  he  died  ? 

A.  Certainly.     It  was  the  cause  of  his  death. 

Q.  Did  any  conversation  occur  in  the  carriage,  in  the 
course  of  your  journey  from  Edinburgh  to  Auchtertool,  or 
from  Auchtertool  to  the  ground,  relating  to  the  subject  of  the 
meeting,  and  what  was  it  ? 

A.  Betwixt  Edinburgh  and  Queensferry,  to  the  best  of 
my  recollection,  Sir  Alexander,  in  the  course  of  conversation, 
I  think,  mentioned,  that,  in  all  the  circumstances  of  the  case, 
Mr  Stuart  could  do  no  less  than  call  him  out.  I  am  satisfied 
that  either  he  or  Mr  Douglas  said  so  ;  but  I  think  it  was  Sir 
Alexander,  and  the  other,  whoever  it  was,  coincided  in  the 
opinion. 

Q.  Goon, 

A.  I  have  no  recollection  of  any  thing  farther  on  that  sub 
ject.  But,  I  think,  Sir  Alexander  expressed,  in  the  course 
of  the  journey,  that  he  was  determined  to  fire  in  the  air. 
And,  certainly,  after  leaving  Auchtertool,  and  before  arriving 
at  the  ground,  and  when  Mr  Douglas  was  getting  out  of  the 
carriage,  Sir  Alexander  said,  Now,  gentlemen,  I  beg  you  tore- 
mark,  that  it  is  my  final  determination  to  fire  in  the  air. 

Q.  Is  that  all  the  observation  Sir  Alexander  made  on  the 
subject  ? 

A.  He  made  none  farther  that  I  remember. 

LORD  HERMAND. — Was  there  any  other  person  present 
after  the  wound  was  received  ? 

A.  Dr  Johnstone — I  forget  to  mention  him. 

LORD  JUSTICE-CLERK. — Was  there  nobody  but  you  and 
Mr  Douglas  present  at  the  conversation  you  have  just  men 
tioned  ? 

A.  Nobody  else. 

Cross-examined  by  Mr  MONCEEIFF. — You  mentioned  you 
turned  your  back. — Was  it  before  the  pistols  were  present 
ed  ? 

A.  Yes ;  certainly. 
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ALEXANDER  BOSWELL,  W.  S.  sworn. 

Examined  by  Mr  M'NEFLL. — You  were  acquainted  with 
the  late  Sir  Alexander  BosweJl  ? 

A.    Yes. 

Q.  For  several  years  ? 

A.  Yes. 

Q.  Do  you  recollect,  about  the  month  of  March  last,  his 
desiring  some  alterations  on  his  settlements,  or  new  settle 
ments  to  be  prepared  by  you  ? 

A.  I  marked  he  did  so  on  the  25th  March. 

Q.  He  required  you  to  make  those  speedily  ? 

A.  He  expressed  a  desire  I  would  specify  the  shortest 
time  in  which  they  could  be  made  out. 

Q.  Do  you  know  whether  those  settlements  were  executed 
before  his  death  ? 

A.  They  were  not  executed. 

Q.  Do  you  know  that  he  had  been  in  London  for  some 
considerable  time  before  ? 

A.  Yes — he  had  been  about  a  month  from  Edinburgh. 

Q.  When  did  he  return  ?   What  day  ? 

A.   On  Saturday  the  23d  of  March,  late  in  the  evening. 

Q.  When  did  you  see  him  last  ? 

A.  About  12  o'clock  in  the  evening  of  Monday  the  25th 
of  March. 

Q.  You  never  saw  him  afterwards  ? 

A.  I  saw  him  afterwards.  That  was  the  last  time  I  saw 
him  in  Edinburgh. 

Q.  Where  did  you  see  him  last  ? 

A.  At  Balmuto,  on  the  Wednesday  immediately  follow 
ing, 

Q.  He  was  then  wounded  ? 

A.  He  was. 

Q.  Were  you  there  when  he  died  ?- 

A.  About  an  hour  before  he  died. 

Q.  Was  it  in  Balmuto  House  he  died  ? 

A.  Yes. 

Q.  You  are  acquainted  with  his  hand-writing  ? 

A.  I  have  seen  a  good  deal  of  his  hand-writing. 

(Here  the  signed  letter,  with  Sir  Alexander's  name, 
was  shown  to  the  witness.) 

Q.  Is  that  his  hand-writing  ? 

A.  That  is  his  hand-writing. 

LORD  JUSTICE-CLERK.— Q.  What  is  its  date  ? 

A.  7th  February. 
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M  r  M«NEILL.— We  now  show  witness  the  song.  Is  that 
hib  hand- writing? 

(It  was  handed  to  the  witness.) 

WITNESS — It  is  not  his  hand-writing,  to  the  best  of  my 
judgment. 

Mr  M'NEILL. — Look  at  the  address — is  this  his  hand 
writing  ? 

A.  That  appears  to  have  a  very  little  resemblance  in  the 
J's,  but  I  do  r.ot  think  it  is  his  hand-writing.    The  first  for 
mation  of  they's  resembles  his  hand-writing. 

LORD  SUCCOTH. — Do  you  think  it  is  his  hand-writing? 

A.  I  should  think  it  is  not.  I  should  say,  it  is  not  Sir 
Alexander's  hand-writing. 

Mr  M<NEILL.< — You  say  you  don't  think  it  is  the  hand 
writing  of  Sir  Alexander ;  do  you  mean  that  it  is  not  writ 
ten  by  him  at  all  ? 

A.  I  think  it  is  not. 

Q.  It  is  not  his  penmanship  ? 

A.  It  is  quite  different  from*  his  usual  hand-writing.  I 
have  had  letters  written  in  all  the  different  varieties  of  hand 
writing  of  Sir  Alexander,  and  I  do  not  think  I  ever  saw  any 
that  resembles  that. 

Q.  You  mentioned  you  were  with  Sir  Alexander  at  twelve 
o'clock  on  Monday  night.  Were  you  with  him  when  he 
was  apprehended  by  the  Sheriff  officers,  and  bound  over  to 
keep  the  peace  ? 

A.  I  was. 

Q  Did  he  say  any  thing  which  led  you  to  think  he  knew, 
or  did  not  know,  how  that  took  place  ? 

A.  He  appeared  very  angry  when  he  understood  a  She 
riff"  officer  was  in  the  house.  He  was  agitated,  and  said  he 
did  not  think  any  of  the  three  acquainted  with  the  circum 
stance  would  have  used  him  so  very  ill  as  to  have  divulged  it. 

LORD  JUSTICE-CLERK — I  understood  Mr  Jeffrey  to  say, 
he  disclaimed  all  idea  of  insinuating  that  the  information  to 
the  public  prosecutor,  which  led  to  the  parties  being  bound 
over  to  keep  the  peace,  originated  from  Sir  Alexander  Bos- 
well. 

Mr  JEFFREY — Most  certainly. 

Cross-examined  by  Mr  MONCREIFF. — Mr  Boswell,  look  at 
that  paper.  It  is  the  paper  signed  "  Ignotus."  And  look 
at  the  address  upon  the  other  sheet.  Are  they  Sir  Alexan 
der's  hand- writing  ? 

A.  Yes,  both  of  these  appear  to  be  Sir  Alexander's  hand, 
writing. 
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Q.  Look  at  the  address  of  the  song  and  of  "  Ignotus  ;" 
compare  them  together,  and  say  if  you  think  them  different? 

A.  I  think  1  distinguish  that  difference  between  the  two, 
that  I  would  call  the  one  Sir  Alexander's  hand-writing,  and 
the  other  not.  The  one  is  more  upright  than  the  other,  in 
particular  «'  Sentinel  Office."  This  to  the  "  Sentinel  Office, 
Glasgow,"  is  in  Sir  Alexander's  hand- writing. 

(This  shown  to  the  /ury.) 
JAMES  WALKER  sworn. 

Examined  by  Mr  M'NsiLL. — You  are  tutor  to  Sir 
James  Boswell  ? 

A.  Yes. 

Q.  You  have  been  tutor  in  the  late  Sir  Alexander's  fa 
mily  for  several  years  ? 

A.  Yes. 

Q.  Are  you  well  acquainted  with  Sir  Alexander's  hand 
writing  ? 

A.  I  have  seen  it  frequently. 

Q.  Do  you  think  that  his  ?  (Letter  signed  "  Alexander 
Boswell.") 

A.  Yes,  the  letter  is  his. 

Q.  Look  at  this.     (The  Whig  Song.) 

A.  It  is  extremely  unlike  any  of  his  hand-writing  I  ever 
saw.  I  know  his  hand-writing. 

Q.  What  is  your  opinion  ? 

A.  I  think  it  is  not  his  hand-writing. 

Q.  You  taught  some  of  the  family  to  write,  I  believe ;  is 
it  like  the  writing  of  any  of  the  family  ? 

A.  No,  it  is  not. 

Q.  Can  you  speak  to  the  address  also  ?  Is  it  the  same 
with  the  rest  ? 

A.  The  address  seems  to  be  the  same  with  the  rest. 

LORD  JUSTICE-CLERK- — You  say  you  have  seen  Sir  Alex 
ander's  hand-writing ;  have  you  seen  him  write  ? 

A.  I  have  seen  him  at  his  writing-desk,  but  I  do  not  think 
I  have  watched  the  pen-  I  think  this  is  his  hand-writing. 
(The  paper  signed  «'  Ignotus.") 

Cross-examined  by  Mr  MURRAY. — Look  at  the  address 
of  that  paper.  Do  you  think  that  Sir  Alexander's  hand 
writing  ? 

A.  Not  so  like  it  as  the  body  of  the  paper. 

Q.  But  do  you  think  it  is  his  hand-writing  ? 
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A.  Jt  has  a  good  deal  the  character  of  his  hand-'-*  riting. 

Q.  Look  at  that  (Whig  .Song)  and  the  Address. 

(Here  there  was  a  considerable  pause,  during  which  the 
witness  continued  looking  at  the  papers.) 

Q.  Do  you  swear  that  is  not  his  hand-writing  ? 

A.  They  are  very  much  alike. 

Q.  Do  you  see  any  difference  between  them  ? 

A.  The  word  u  Sentinel"  in  the  one  is  not  like  the  word 
«c  Sentinel"  in  the  other. 

Q.  But  look  at  the  whole  direction ;  and  is  there  any 
word  in  the  one  different  from  some  word  in  the  other  ? 

A.  (A  pause.)  I  do  not  observe  any  material  difference. 

Q.  Now,  Sir,  open  that  song  again,  and  look  at  it.  Will 
you  swear  that  is  not  Sir  Alexander's  hand-writing  ? 

A.  I  have  sworn. 

Q.  What  difference  do  you  see  between  that  and  his  hand 
writing  in  «e  Ignotus  ?'f 

A.  The  general  character  is  unlike. 

Q.  Do  you  think  it  impossible  that  can  be  his  hand-writ 
ing  ? 

A.  I  cannot  say. 

Q.  Sir  Alexandei  wrote  a  very  good  hand  in  general, — a 
very  clear  distinct  hand  ? 

A.  A  very  distinct  hand. 

Q.  And  made  very  clear  strokes  in  general  ? 

A   Yes  j  and  the  character  of  his  hand  was  round. 

WILLIAM  HOME  LIZIRS  Sworn. 

Examined  by  Mr  M'NEILL. 

(The  letter  signed  Alexander  Boswell  and  the  Whig  Song 
were  handed  to  the  witness.) 

Q.  You  have  seen  these  before  ? 

A.  Yes. 

Q.  Do  they  appear  to  be  the  hand-writing  of  the  same 
person  ? 

A.  When  I  first  saw  them  I  thought  this  was  by  a  differ 
ent  hand  from  the  hand  which  wrote  that.  When  I  first 
saw  them  I  thought  the  song  was  a  different  person's  writ 
ing  ;  but,  when  I  again  saw  them,  with  other  documents,  on 
Saturday,  I  was  very  much  inclined  to  alter  the  opinion  I  had 
previously  given.  Toward  the  end  of  the  song,  on  the  third 
page,  the  similarity  of  the  hand  to  the  writing  in  the  other 
paper  is  particularly  striking.  At  the  beginning  there  ap- 
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pears  to  have  been  an  attempt  to  disguise  the  hand,  but  in  a 
great  degree  overlooked  towards  the  end.  That  struck  me 
on  Saturday.  There  are  some  particular  letters  in  which 
the  similarity  is  very  striking.  For  instance,  the  B  at  Bos- 
well,  in  the  lettc-r,  has  a  very  strong  resemblance  to  B  at 
Bills,  on  the  second  page  of  the  song.  The  letter  #  at  Senti 
nel,  in  the  letter,  and  the  letter  S  in  the  word  Sae  (so)  at  the 
beginning  of  the  third  page  of  the  song,  also  resemble  one 
another. 

WITNESS. — A  general  remark  I  would  make  is,  that, 
in  the  first  page  of  the  song,  all  the  long  letters  (y's  and 
g's)  are  generally  turned  up  with  a  loop.  But  this  pro 
pensity  in  the  song,  after  you  pass  the  first  page,  is  great 
ly  done  away  with,  and  many  of  these  letters  are  turn 
ed  up  differently  from  the  way  in  the  first  page  ;  or,  in 
other  words,  with  a  dash.  Now,  in  Sir  Alexander's 
ordinary  hand,  he  invariably  ends  the  words,  having  those 
long  letters,  with  a  dash  ;  and  when,  in  the  song,  he 
discovered  that  he  had  insensibly  got  into  his  usual  way  of 
writing,  he  lias  carefully  gone  over  these  dashed  letters  with 
the  pen,  and  converted  them  into  looped  letters. 

There  were  also  other  grounds  for  my  change  of  opinion — 
I  had  a  greater  number  of  writings,  said  to  have  been  written 
by  Sir  Alexander  Boswell,  to  compare  the  song  with  j — and,  if 
these  were  shown  me,  I  would  point  out  whole  words  in  the 
song  resembling  words  in  these  other  writings. 

LORD  ADVOCATE. — Q.  Tell  us  where  it  was  you  saw  these 
documents,  and  made  these  comparisons  ? 

A.  It  was  in  the  Justiciary  Office,  along  with  Mr  Mac- 
bean. 

Q.  What  were  the  documents  with  which  you  made  the 
comparison  ? 

A.  There  were  these  I  have  just  mentioned,  a  Song,  and 
a  Letter  to  Mr  Maconochie,  subscribed  by  J.  Balfour-  In  that 
letter  there  was  the  name  Stuart,  which  bears  a  strong 
resemblance  to  the  word  iStuart  in  the  song. 

Mr  M<NEILL. — Q.  And  these  were  the  only  grounds  for 
the  alteration  of  your  opinion  ? 

A.  Yes. 

Q.  On  your  first  examination  of  them,  you  were  of  a  dif 
ferent  opinion,  and  thought  the  song  in  a  different  hand 
writing  from  the  letter  signed  Alexander  Boswell  ? 

A.  Yes. 

Cross-examined  by  Mr  MONCREIFF. — Q-Did  you  see  that 
paper  signed  Ignotu*  ? 

12 
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A.  Yes,  I  think  I  did. 

Q.  Look  if  you  find  the  word  "  Stuart,"  or  any  of  the 
others  there  ? 

(Here  a  conversation  took  place,  which  prevented  the  ques 
tion  being  answered.) 

Q.  Look  at  the  long  letter  of  two  sheets  ? 

(The  letter,  signed  Ignotus,  and  the  song  were  exa 
mined  by  the  witness.) 

Q.  Is  it  the  same  rund  writing  with  the  other  ? 

A.  I  certainly  think  they  are  the  very  same.  Those  two 
are  the  same  hand-writing,  as  far  as  1  can  judge.  There  is 
evidently  a  disguise  of  hand  in  the  song. 

LORD  HEKMANJJ — Q.  You  said  there  appeared  to  be  a 
disguise  at  the  commencement  of  the  song,  and  not  at  the 
last  part  of  it  ?  What  do  you  mean  by  disguise  ? 

A.  When  a  person  writes  in  a  disguised  hand,  and  has  to 
continue  writing  a  long  subject,  he  forgets  himself,  and 
ceases  to  disguise  his  hand,  it  is  this  absence  of  disguise 
which  enables  me  to  form  an  opinion. 

WILLIAM  SPALDING  sworn. 

Examined  by  Mr  M*NEILL. 

Q.  You  remember,  last  March,  going  with  Mr  James 
Stuart  to  Glasgow  ? 

A.  Yes. 

Q.    Who  accompanied  you  ? 

A.  Mr  Stuart  and  Mr  Henderson. 

Q.  Who  is  Mr  Henderson  ? 

A.  A  writer  in  Hamilton. 

Q    When  did  you  arrange  to  go  ? 

A.  Mr  Henderson  and  1  did  on  the  afternoon  of  the  9th 
of  March. 

Q.  And  how  did  Mr  Stuart  accompany  you  ? 

A.  We  called  at  Mr  Stuart's  house,  and  then,  for  the  first 
time,  I  learned  he  was  to  accompany  us. 

Q.  What  was  your  object  in  going  to  Glasgow  ? 

A.  To  liberate  Mr  Borthwick  from  prison. 

Q.  When  did  you  arrive  in  Glasgow  ? 

A.  At  eleven  o'clock  at  night. 

Q.  WThat  day  of  the  week,  do  you  remember  ? 

A.  Saturday. 

Q.  What  house  did  you  go  to,  and  stop  at  ? 

A.  The  Tontine. 

Q.  Did  you  take  any  steps  that  night  to  liberate  Mr  Borth 
wick  ? 
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A.  I  believe  Mr  Henderson  went  to  the  jail,  but  did  not 
get  admittance.     But  I  did  not  go. 

Q    Borthwick  was  not  liberated  that  night  ? 
A-  He  was  not. 
Q.  When  was  he  liberated  ? 
A.  On  Sunday  night. 

Q.  Was  it  for  debt  that  he  was  incarcerated  ? 
A-  Yes,  alleged  debt. 

Q.  What  share  did  you  take  in  the  liberation  of  him  ? 
A.  I  had  no  farther  share  in  the  liberation,  than  seeing 
Mr  Henderson  pay  the  money 

Q.  You  are  private  agent  for  Mr  Borthwick  ? 
A.  Y*s. 

Q  Was  it  intended  or  arranged  by  Mr  Borthwick,  that 
he  should  go  back  to  the  Sentinel  Office  next  day,  after  be 
ing  liberated  ? 

A.  In  consequence  of  a  warrant  from  the  Magistrates  of 
Glasgow  reinstating  him  in  his  property,  he  was  desirous  of 
taking  possession  next  morning  of  the  Sentinel  Office,  under 
that  warrant. 

Mr  M'NEILL. — Q.  You  have  not  given  a  precise  answer 
to  what  I  asked.  I  want  to  know,  whether,  before  liberat 
ing  him,  it  was  arranged  that  he  should  go  back  to  the  Sen 
tinel  Office  ? 

A-  I  never  saw  him  before,  and  I  did  not  know  he  was 
to  go  back  to  the  Sentinel  Office- 

Q.  Did  you  know  of  the  judgment  in  his  favour  at  that 
time  you  talk  of? 

A*  I  knew  of  it  before  I  went  to  Glasgow. 
Q.  But  you  did  not  know  that,  when  he  was  to  be  libe 
rated,  he  was  to  act  upon  that  judgment  ? 
A.  I  did  not  know  till  he  was  liberated. 
Q.  Do  you  know  he  went  there  ? 

A.  He  did  proceed  to  the  Sentinel  Office  next  morning. 
Q.  I  wish  you  to  explain  a  little  more.  You  say  you  are 
an  agent  for  Mr  Borthwick — that  you  went  to  Glasgow  to 
liberate  him,  and  yet  you  took  no  share  in  liberating  him. 
If  you  went  to  Glasgow  to  liberate  him,  how  did  you  go 
there  without  doing  any  thing  to  liberate  him  ? 

A.  I  never  saw  him  till  the  money  was  paid  to  him. 

Q,  Is  Mr  Henderson  agent  for  him  ? 

A.  He  is  agent  at  Hamilton. 

Q.  What  was  the  object  of  your  going  to  Glasgow  ? 

A-  I  went  along  with  Mr  Henderson. 
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LORD  ADVOCATE. — How  did  Mr  Henderson  and  you  meet  ? 

A.  I  was  employed  two  months  before  on  business  with  him. 

Q.  Tell  us  how  he  came  to  Edinburgh  at  this  time  ? 

A.  He  came  upon  the  5th  of  March  to  get  a  suspen 
sion  and  liberation  for  Mr  Borthwick.  He  did  not  get  the 
information  necessary  for  this  till  the  Friday.  On  the  morning 
of  the  Saturday  I  prepared  a  bill  of  suspension  and  liberation, 
with  which  I  proceeded  to  Mr  Miller,  Clerk  of  the  Bills. 
But  having  learned  that  the  bill  could  not  pass,  without  art 
intimation  of  answers,  for  24  hours,  it  was  then  resolved  be 
tween  Mr  Henderson  and  myself,  in  order  to  prevent  liti 
gation  and  delay,  to  consign  the  money  directly  in  the 
hands  of  the  jailor  at  Glasgow,  in  order  to  procure  his  im 
mediate  liberation. 

Q.  What  time  was  this  ? 

A.  On  the  9th. 

Q.  Was  there  any  reason  assigned  for  liberating  that  man, 
at  that  moment,  or  that  hour  ? 

A.  The  debt  was  not  due. 

Q.  That  is  not  an  answer  to  my  question.  Was  any  rea 
son  assigned  for  liberating  him  in  that  hurried  way  ? 

A.  None. 

Q.  You  say  so-  How  came  Mr  Stuart  into  this  matter, 
Sir  ?  Explain  that. 

A.  Upon  the  Saturday  forenoon,  about  twelve  o'clock, 
Mr  Stuart  and  Mr  Aytoun  called  at  my  house,  and  urged 
me  to  get  a  bill  of  suspension  presented  as  quickly  as  possible. 

Q.  What  reason  did  they  give  for  urging  this  bill  of  sus 
pension  ? 

A.  To  get  Borthwick  liberated. 

Q.  What  reason  did  they  assign  ?  Did  they  assign  any 
reason  ? 

A.  The  wish  of  the  gentlemen  was,  I  should  proceed  to 
Glasgow  to  liberate  Borthwick. 

LORD  JUSTICE- CLERK. — Q.  Was  any  reason  assigned  for 
taking  that  step  ? 

A.  There  was  no  reason  given  at  that  time. 

LORD  ADVOCATE. — Q.  Did  you  understand  there  was  any 
reason  why  Mr  Stuart  interfered  in  the  matter  ? 

A-  I  did  not.  I  knew  from  Mr  Henderson  that  Mr 
Borthwick  was  to  take  possession  of  the  Sentinel  Office  up 
on  his  liberation. 

Q.  You  say  you  knew  no  reason  why  Mr  Stuart  inter 
fered  in  the  matter,  but  that  Mr  Henderson 

Mr  MURRAY. — What  the  witness  knows  may  be  asked. 
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What  Mr  Henderson  or  any  other  said   to  him  is  no  evi 
dence  at  all. 

LORD  ADVOCATE. — I  am  merely  inquiring  what  Mr  Stuart 
stated  as  his  reason  for  his  interference,  or  if  he  assigned 
any.  Did  Mr  Stuart  assign  any  reason  for  his  interference* 
and  what  was  it  ? 

A.  Mr  Henderson  stated  to  me,  that  Borthwick  was  pro 
secuted  as  a  partner  in  the  Sentinel  Office,  and  wished  to 
get  free  from  the  liability  attending  that  connection.  I  in 
troduced  Mr  Henderson  to  Mr  Stuart.  Mr  Henderson, 
as  Borthwick's  agent,  had  expressed  a  wish  to  be  introduced 
to  Mr  Stuart,  to  see  if  Mr  Smart  would  depart  from  an  ac 
tion  of  damages  against  Mr  Borthwick,  as  the  publisher  of 
the  Sentinel- 

Q.  What  did  you  do  on  that  occasion  I 
A.  On  the  Thursday  Mr  Henderson  and  I  were  walking 
in  the  Parliament  House.  Mr  Stuart  passed  ;  and  I  said 
to  Mr  Henderson,  there  is  Mr  Stuart;  I  will  introduce 
him  to  you-  I  introduced  IVJr  Henderson  to  Mr  Stuart, 
and  Mr  Henderson  told  him  that  Mr  Borthwick  wished  to 
be  relieved  from  the  action  of  damages  at  Mr  Stuart's  in 
stance.  Mr  Stuart  said,  that  would  depend  entirely  upon 
Mr  Borthwick  himself, — that  he  was  certain  Mr  Borthwick 
was  not  the  person  who  wrote  the  libels  against  him  in  the 
Sentinel  newspaper — and  that,  if  Mr  Borthwick  knew  and 
would  tell  him  the  names  of  any  of  the  persons  who  wrote 
these  articles,  he  would  then  consider  whether  he  would 
desert  the  action  against  him  or  not- 
Q.  Was  that  all  that  passed  then  ? 
A.  That  was  all  that  passed  then. 

Q.  Then  you  say,  that,  upon  Saturday,  Mr  Stuart  and 
Mr  Aytoun  called,  to  urge  you  to  get  the  bill  of  suspension 
and  liberation  ready  ?  What  did  Mr  Stuart  say  was  his  rea 
son  for  wishing  this  ? 

A.  He  assigned  no  particular  reason. 
Q.  Did  Mr  Aytoun,  at  that  time,  state  any  reason  ? 
A.  I  cannot  exactly  recollect  what  passed. 
Q.   Was  any  thing  said  at  that  time  of  Mr  Borthwick's 
taking  possession  of  the  Sentinel  Office  ? 

A.  No.      But  it  was  quite  understood  Mr  Henderson 
and  I  were  to  go  to  Glasgow  to  liberate  Borthwick,  by  con 
signing  the  money,  if  bail  would  not  be  accepted. 
Q.  Did  you  contribute  any  part  of  that  money  ? 
A.  None. 

Q.  What  were  you  to  do  in  Glasgow  ? 
A.  I  went  as  Borthwick's  agent. 
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Q.  What  were  you  to  do  there  as  Borihwick's  cgent? 
A.  Nothing  particular. 

Q.  After  going  there,  the  proceedings  you  mentioned 
took  place,  and  Borthwick  was  liberated,  and  you  know  he 
went  and  resumed  possession  of  the  Sentinel  Office  ? 

A.  I  know  he  left  the  Tontine  to  go  to  the  Sentinel  Office. 

Q.  Did  he  meet  with  Mr  Stuart  there  ? 

A.  Yes. 

Q.  In  your  presence  ? 
-   A.  Yes. 

Q.  Was  that  upon  the  Sunday  night  ? 

A.  Upon  the  Sunday  night. 

Q.  At  what  hour  ? 

A.  About  eight  o'clock. 

Q.  Was  Mr  Henderson  present  at  that  time? 

A.  He  was. 

Q.  Was  any  other  person  present  ? 

A-  No  other  person.  I  am  not  very  sure  but  Mr  M'Gri- 
gor,  writer  in  Glasgow,  was  present. 

Q.  Did  any  conversation  take  place  then  about  Mr 
Borthwick  going  to  the  Sentinel  Office  in  presence  of  Mr 
Stuart? 

A.  I  think  there  was  some  conversation. 

Q'  Do  you  recollect  the  import  of  it  ? 

A.  It  was  at  that  time  that  Mr  Henderson  and  myself  in 
formed  Mr  Borthwick  he  was  entitled  to  take  possession  ol 
the  Sentinel  Office  at  Glasgow. 

Q.  Was  there  any  thing  farther  happened? 

A,  Mr  Stuart  left  the  room  soon  after  that. 

Q.  Did  any  thing  pass  as  to  what  Borthwick  was  to  do 
on  taking  possession  ? 

A.  He  was  to  take  possession  of  the  office  and  papers. 

Q.  You  mean  manuscripts  ? 

A.  Manuscripts. 

Q.  When  was  that  arranged  ? 

A.  On  the  Sunday. 

Q.  When  Mr  Henderson,  Borthwick,  Mr  Stuart,  and  you, 
were  present  ? 

A.  I  rather  think  Mr  Stuart  was  present,  but  I  cannot 
precisely  say. 

Q.  Are  you  sure  he  was  present  ? 

A.  I  cannot  positively  say. 

Q,  Could  you  swear  that  he  left  the  room  before  that 
took  place  ? 

A.  I  rather  think  he  was  present, — but  I  cannot  be  certain. 

Q.  What  was  Mr  Borthwick  to  do  with  the  manuscripts  ? 
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A.  He  was  to  bring  them  to  me  in  Glasgow. 

Q.  Any  particular  part  in  Glasgow  ? 

A.  He  was  to  put  them  into  my  hands  in  the  Tontine. 

Q.  He  was  not.  to  take  all  the  manuscripts? 

A.  As  many  as  would  enable  him  to  raise  actions  of  relief 
against  certain  gentlemen  of  the  county  of  Lanark  who  had 
established  the  paper. 

Q.  Did  he  take  possession,  or  bring  to  you  any  manu 
scripts  ? 

A.  He  brought  the  manuscripts  to  the  Tontine  where  I  was. 

Q.  When  was  that  ? 

A.  On  the  morning  of  Monday. 

Q.  Had  he  been  in  the  Tontine  that  morning  before  ? 

A.  He  slept  there. 

Q.  At  what  hour  in  the  morning  did  he  bring  those  ma 
nuscripts  ? 

A.  About  eight  o'clock.  He  did  not  bring  them  ;  they 
were  sent  by  M'Leod  and  Robertson. 

Q.  Did  he  bring  any  of  them  himself? 

A.  He  brought  none  himself. 

Q.  Did  these  persons  bring  the  whole  of  the  manuscripts  ? 

A.  The  whole  manuscripts  of  the  Sentinel. 

Q.  And  you  suppose  that  they  were  the  whole  manu 
scripts  of  the  Sentinel  ? 

A.  Yes. 

Q.  Did  Robertson  bring  them  into  the  room  where  you 
were  ? 

A.  He  did. 

Q.  Into  the  parlour  ? 

A.  Yes. 

Q.  Did  you,  and  Mr  Stuart,  and  Mr  Henderson,  occupy 
all  the  same  parlour  ? 

A.  Yes. 

Q.  Was  Mr  Stuart  there  at  the  time  the  manuscripts  were 
brought  ? 

A.  He  was. 

Q.  Before  they  were  brought,  had  you  any  conversation 
with  Mr  Stuart  that  morning  regarding  them  ? 

A.  None, 

Q.  Had  you  any  conversation  with  him  on  the  subject  of 
Borthwick  at  all  ? 

A.  None. 

Q.  When  these  manuscripts  were  brought  to  the  room 
where  Mr  Stuart  and  you  were,  what  was  done  with  them  ? 
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A.  They  were  opened  up  and  examined  by  me,  by  Mr 
Stuart,  and  Mr  Henderson. 

Q.  Anybody  else? 

A.  No. 

Q.  Did  Borthwick  come  there  soon  after  ? 

A.  Yes. 

Q,  Did  he  assist  you  in  examining  the  manuscripts  ? 

A.  He  did  not.     That  was  done  before  he  came  in. 

Q.  Did  you  examine  into  the  hand-writing  of  any  of  the 
manuscripts  at  that  time  ? 

A.  Not  before  Mr  Borthwick  came.  Mr  Henderson 
knew  the  hand-writing  of  Sir  Alexander.  These  were  taken 
out  and  delivered  to  me,  and  he  kept  the  rest. 

Q.  That  was  done  in  the  parlour  of  the  Tontine  ? 

A.  Yes. 

Q.  Did  you  examine  the  rest  ? 

A.  At  that  time  I  did  not  know  the  hand- writing  of  Sir 
Alexander  Boswell. 

Q.  And  it  was  not  pointed  out  to  you  at  that  time  ? 

A-  No,  it  was  not. 

Mr  M'NEILL — Q.  Did  you  then  see  any  letter  of  Sir 
Alexander  Boswell's  ? 

A.  I  saw  a  letter  of  Sir  Alexander  Boswell's. 

LORD  JUSTICE- CLERK. — After  seeing  that  letter,  you  com 
pared  it  with  other  letters,  did  you  ? 

A.  I  did. 

Mr  M'NEILL. — Q.  What  was  done  with  those  manu 
scripts  ? — Did  you  take  them  away  from  Glasgow  to  Edin 
burgh  ? 

A.  Yes. 

Q.  That  day  ? 

A.  Yes. 

LORD  ADVOCATE. — Did  Mr  Stuart  go  with  you  ? 

A.  He  did. 

Q.  Do  you  know  whether  he  had  any  other  business  at 
Glasgow  ? 

A.  I  do  not  know. 

Q.  Look  at  those  manuscripts ;  see  whether  those  were  in  the 
numbar  of  the  manuscripts  which  you  took  ?  (Here  the  song 
and  the  letter  signed  Jgnotus  were  handed  to  the  witness.) 

A.  Yes. 

Q.  Did  you  give  the  possession  of  those  to  Mr  Stuart  ? 

A.  I  did  once. 
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Cross-Examined  l>y  Mr  COCKBURN. 

Q.  You  say  you  introduced  Mr  Stuart  to  Mr  Henderson, 
in  the  Outer-House  ? 

A.  I  did. 

Q.  Was  that  introduction  necessary,  in  consequence  of  Mr 
Stuart  not  being  previously  acquainted  with  Mr  Henderson  ? 

A.  Mr  Stuart  and  Mr  Henderson  were  not  acquainted  be 
fore  that. 

Q.  Did  you  hear  Mr  Henderson,  in  the  name  of  Borth 
wick,  offer  any  papers  or  information  to  Mr  Stuart,  or  any 
information  about  those  libels  ?  Did  Mr  Henderson  not  say 
that  Borthwick  was  anxious  to  give  up  the  names  of  the  au 
thors,  in  order  to  get  quit  of  the  actions  brought  against  him  ? 

A.  I  do  not  recollect. 

Q.  Do  you  recollect  of  Mr  Stuart  soliciting  any  such  in 
formation  from  Henderson  ? 

A.  I  do  not. 

Q.  Were  you  aware  that  Borthwick  and  Alexander  had 
formerly  been  in  trade  together  as  printers  of  the  Sentinel  ? 

A.  Yes. 

Q.  You  said  you  were  aware  there  had  been  a  judgment  of 
the  Magistrates  entitling  Mr  Borthwick  to  resume  possession  ? 

A.  Yes,  I  was  aware  of  that. 

Q.  Did  you  understand  that  Mr  Borthwick — (I  do  not  say 
the  understanding  was  well  iounded) — had  you  any  doubt 
Borthwick  was  entitled  to  resume  possession  ? 

A.  I  had  not  the  least  doubt. 

Q.  You  had  no  dcubt.  Are  you  aware  that  Mr  Hender 
son  had  any  doubt  upon  that  subject  ? 

A.  No,  I  am  not  aware  that  he  had  any  doubt. 

Q.  That  Mr  Stuart  had  any  doubt  ? 

A.  I  cannot  tell. 

Q.  From  what  you  heard  Mr  Henderson  say,  did  you  un 
derstand  Mr  Stuart  was  impressed  with  the  conviction  that 
Borthwick  was  entitled  to  resume  possession  ? 

A.  From  what  I  heard  MrHenderson  say, I  think  he  hadno 
doubt  he  was  so  entitled. 

Q.  Did  Mr  Henderson  mention  the  action  before  the  Ma. 
gistrates  of  Glasgow  ? 

A.  He  mentioned  the  action  at  Borthwick's  instance,  and 
the  decision  in  his  favour. 

Q.  You  say  he  mentioned  the  action  at  Borthwick's  in 
stance  and  the  decision — did  you  hear  him  tell  Mr  Stuart 
that  the  decision  in  that  action  had  become  final  ? 

A.  I  am  not  sure  that  he  did. 

Q.  You  mentioned  that  Mr  Borthwick  was  imprisoned 
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for  a  debt  that  you  understood  not  to  be  due — Do  you  know 
that  Mr  Henderson  said  to  Mr  Stuart  that  that  debt  was  not 
due  ? 

A.  I  do. 

Q.  Had  you  any  belief  (I  am  not  asking  you  if  the  belief 
was  well  founded)  of  the  purpose  for  which  he  was  imprison 
ed  for  a  debt  not  due  ? 
A.  I  had. 

Q.  Do  you  know  why  Mr  Borthwick  was  imprisoned  for 
a  debt  not  due  ? 

A.  I  did  not  know  at  the  time,  but  I  do  now. 
Q.    And  what  was  the  reason  ? 
A.  To  keep  him  out  of  the  office. 

Q.  The  L.  50  debt,  you  say,  was  paid  by  Mr  Henderson  ? 
A.   By  Mr  Henderson. 

Q    Do  you  know  that  the  L-  50,  or  any  part  of  it,  came, 
directly  or  indirectly,  from  Mr  Stuart  ? 

A.  No  part  of  it  came,  directly  or  indirectly,  from  Mr  Stuart. 

Q   Where  did  it  come  from  ? 

A.   From  Mr  Henderson. 

LORD  ADVOCATE.  —  How  do  you  happen  to  know  that,  Sir  ? 

How  do  you  know  it  did  not  come  from  Mr  Stuart  ? 

A.  i  was  present  the  whole  time,  and  did  not  see  him  give  it. 
Mr  M'NEILL. — Do  you  know  where  Mr  Henderson  got  it? 
A.  I  do  not. 

(LORD  HERMAND  here  stopped  Mr  M*NEILL.) 
Mr  COCKBURN. — On  your  journey  to  Glasgow  with  Mr 
Stuart  and  Mr  Henderson,  was  any  mention  made  of  Sir 
Alexander  Boswell's  name  ? 
A.  It  was  not  mentioned. 

Q.  You  went  to  Glasgow  upon  a  Saturday  nightj — -was 
any  mention  made  of  Sir  Alexander  Boswell's  name  in  Mr 
Stuart's  presence  on  the  Sunday  ? 
A.  None. 

LORD  HERMAND. — You  said  no  mention  was  made  of  it 
till  Monday? 

A.  Because  it  was  on  Monday  we  first  saw  his  letter.  .  No 
mention  was  made  of  it  till  we  saw  his  letter.     We  did  not 
know  his  name  would  be  found  there  till  we  saw  his  letter. 
Q.  Did  Mr  Stuart  say  any  thing  upon  that  occasion  ? 
A.  No.     He  said  he  had  not  expected  it. 
Q.  That  was  saying  something. — Did  he  say  any  thing 
more? 

A.  Nothing  more. 

Mr  JEFFREY — We  may  have  occasion  for  Mr  Spalding 
again. 

(The  witness  was  re-inclosed.) 
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EVIDENCE  IN  SUPPORT  OF  THE  DEFENCE. 

(Mr  William  Henderson,  writer  in  Hamilton,  cited  as  a  witness 
for  the  prosecution,  was  called  by  the  Crown  counsel, 
and  placed  in  the  witness'  box.  But  after  some  consulta 
tion  among  the  counsel  for  the  prosecution,  they  stated  they 
had  closed  their  case,  and  the  Lord  Justice-Clerk  told 
the  witness  he  might  withdraw.  Upon  which  Mr  Mon- 
creiff,  as  counsel  for  the  pannel,  said  he  would  begin  the 
evidence  for  the  defence  with  this  witness,  end,  accord 
ingly,  desired  the  witness  to  remain.) 

WILLIAM  HENDERSON  sworn. 

Mr  COCKBURN. — The  Court  and  the  Jury  will  take  notice 
that  the  case  is  closed  on  the  part  of  the  prosecution,  and  that 
this  is  the  first  witness  for  the  pannel  at  the  bar. 

Witness  examined  by  Mr  MONCREIFF. 

Q.  Are  you  a  writer  in  Hamilton  ? 

A.  I  am. 

Q.  Do  you  know  William  Murray  Borthwick  ? 

A.  I  do. 

Q.  Do  you  know  he  was  the  editor  of  a  newspaper  called 
the  Clydesdale  Journal  ? 

A.  I  do. 

Q.  Have  you  been  employed  by  him  as  his  agent  ? 

A.  I  have,  since  the  month  of  December  last.  I  had  been 
his  agent  some  time  before — he  had  given  me  up— and  then 
he  began  again  to  employ  me  in  December. 

Q.  Did  he  put  in  your  possession  any  papers  for  a  particu 
lar  purpose  ? 

A.  He  did. 

Q.  About  what  time? 

A.  I  think  about  the  29th  of  December,  or  thereabouts. 

Q.  For  what  purpose  was  it  he  gave  you  them  ? 

A.  To  endeavour  to  get  quit  of  certain  actions  of  damages. 

Q.  When  you  got  those  papers,  did  you  do  any  thing  with 
the  view  of  getting  rid  of  the  actions  ? 

A.  I  did.  I  came  to  Edinburgh,  and  consulted  a  profes 
sional  gentleman  on  the  subject. 

Q.  About  what  time  was  that  ? 

12 
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A.  It  was  in  the  month  of  January ;  but  I  am  not  sure  of 
the  particular  date. 

Q.  Had  you  any  communication  at  all  with  Mr  Stuart  at 
that  time  ? 

A.  None  whatever. 

Q.  Did  you  know  Mr  Stuart  at  all  ? 

A.  I  did  not. 

Q.  Then  when  did  you  first  know  any  thingr  of  Mr  Stuart  ? 

A-  It  was  about  the  beginning  of  the  month  of  March. 

Q»  Had  you  come  to  Edinburgh  at  that  time  ? 

A.  I  had. 

Q.   Did  you  come  on  Mr  Borthwick's  business  ? 

A.  I  did. 

Q.  What  was  it  that  brought  you  particularly  at  that  pe 
riod  f 

A.  It  was  to  obtain  his  liberation  from  jail.  He  had  been 
imprisoned  in  Glasgow  jail. 

Q.  Will  you  tell  us  how  you  came  to  expect  to  get  him  li 
berated  ?  What  was  he  imprisoned  for  ? 

A.  For  a  debt  by  Mr  Robertson,  bookseller  in  Edinburgh, 
and  by  another  bookseller  there.  Diligence  had  been  raised 
for  a  large  sum,  I  think  L.  ISO,  and  it  was  restricted  by  a 
marking  on  the  back  to  L.  50. 

Q.  How  did  you  expect  to  get  his  liberation  ? 

A.  By  a  suspension  and  liberation,  as  1  was  satisfied  the 
debt  was  not  due. 

Q.  Before  that  imprisonment,  were  you  at  all  employed  about 
a  process  against  the  publishers  of  the  Sentinel  newspaper  ? 

A.  Yes,  I  was. 

Q.  Do  you  know  there  was  an  action  brought  by  Mr 
Borthwick  about  the  Sentinel,  before  the  Magistrates  of 
Glasgow  ? 

A.    I  know  there  were  two  processes  brought. 

Q.  But  do  you  know   there  was  one  by  Mr  Borthwick  for 
obtaining  payment  of  bills  ? 
A.  Yes. 

Q.  Mad  it  any  other  conclusion  ? 

A.  It  had  an  alternative  conclusion  to  obtain  possession  of 
the  Sentinel  Office. 

Q.  Do  you  know  whether  any  judgment  was  pronounced 
on  it  ? 

A.  Yes,  I' do  know. 
Q.  What  was  the  judgment? 

A.  It  was  ordering  Alexander,  that  is,  his  partner,  to  make 
the  payment  concluded  for  within  a  certain  space,  six  days  I 
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believe,  and  failing  his  doing  so  within  six  days,  authorizing 
Borthwick  to  take  possession  of  the  office. 

Q.  Have  you  seen  that  interlocutor  ? 

A.  Frequently. 

(The  process  was  handed  to  the  witness,  who  read  the 
prayer  of  the  petition  as  follows  :) 

"  May  it  therefore  please  your  Honours  to  appoint  a  copy 
"  of  this  petition,  and  of  your  deliverance,  to  be  served 
"  on  the  said  Robert  Alexander,  defender,  and  him  to 
"  lodge  answers  thereto  within  a  short  space  there- 
"  after ;  and  on  resuming  consideration  hereof,  with  or 
"  without  answers,  to  decern  and  ordain  the  said  de- 
"  fender  forthwith  to  deliver  to  the  petitioner  valid 
"  bills,  with  sufficient  security,  for  the  said  balance  of 
l<  JL,  60  Sterling,  at  nine  and  twelve  months  from  the 
tf  said  27th  of  November  ;  and  failing  his  immediate- 
"  ly  doing  so,  find  that  the  defender  has  not  imple- 
"  mented  his  part  of  said  proffered  agreement,  and 
"  that,  consequently,  the  pursuer  cannot  be  held  to 
"  have  divested  himself  of  his  right,  property,  and  in- 
"  terest,  in  said  concern,  which,  accordingly,  allow  him 
"  to  resume  ;  or  afford  him  such  relief  in  the  premises, 
"  or  to  do  otherwise  farther  as  to  your  Honours  shall 
"  seem  proper. 

"  According  to  Justice,  &c. 

"ALEX.  URK." 

Q.  See  if  you  can  find  the  judgment  ? 

(Witness  read  the  judgment  as  follows  : — "  Having  resum- 
"  ed  consideration  of  the  case,  Finds,  That  the  word '  pur- 
"  suer/  in  the  second  line  of  the  interlocutor  of  the  29th 
"  of  January,  ought  to  have  been  '  defender/  and  is,  ac- 
"  cordingly,  correctly  so  written  in  the  renewed  order  of 
"  the  4th  of  this  month,  and  corrects  the  said  interlocu- 
<f  tor  of  the  2Qth  of  January  accordingly  ;  in  respect  the 
«  defender  has  failed  to  implement  the  said  renewed  or- 
"  der,  ordains  the  defender>  within  six  days  from  this 
"  date,  to  deliver  the  bills  with  secuiity  to  the  pursuer, 
"  concluded  for  in  the  petition,  and,  failing  his  doing  so, 
"  decerns  in  terms  of  the  other  alternative  conclusion 
"  thereof:  Finally,  remits  to  the  auditor  to  tax  the  pur- 
xpences. 
February  1822.  WILLIAM  SNELL." 
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Mr  MONCREIFF.— -  So  the  other  alternative  was,  finding  he 
was  not  divested,  but  might  take  possession  ? 

Q.  Does  it  consist  with  your  knowledge  that  that  interlo 
cutor  became  final  ? 

A.  His  agent  in  Glasgow  told  me  so. 

Q.  But  do  you  see  any  reclaiming  petition  ? 

A-  There  is  none. 

Q.  Do  you  know  that  Mr  Borthwick,  in  consequence  of 
that  judgment,  took  possession? 

A.  Yes,  on  the  1st  March  I  received  a  letter  from  him, 
saying  he  had  taken  possession  of  it. 

Q.  When  was  he  put  in  jail  for  the  debt  ? 

A.  He  was  put  in  jail  that  night.  He  took  possession  in 
the  morning,  or  in  the  course  of  the  day,  and  was  imprisoned 
on  the  morning  of  the  2d. 

Q.  How  long  was  he  in  jail  before  you  came  to  Edin 
burgh  ? 

A.  I  came  on  the  Tuesday  following,  I  think  on  the  5th  of 
March. 

Q.  You  have  explained  how  he  was  in  jail,— -and  now  we 
come  to  when  you  came  to  Edinburgh  to  get  him  liberated. 
To  whom  did  you  apply  to  get  the  suspension  and  libera 
tion  ? 

A.  To  Mr  Spalding. 

Q.  Had  you  employed  Mr  Spalding  before,  as  Mr  Borth- 
wick's  agent .? 

A.  I  had. 

Q,  Did  Mr  Spalding  prepare  a  bill  of  suspension  and  li 
beration  ? 

A.  He  and  I  prepared  it  together. 

Q.  Was  it  presented  ? 

A.  It  was. 

Q.  Did  it  go  on  to  judgment  ? 

A.  Nothing  farther  was  done  on  it.  It  was  presented 
merely. 

Q.  Was  it  withdrawn  ? 

A.  It  was  withdrawn. 

Q.  Why? 

A.  Because  it  was  understood  from  the  Clerk  of  the  Bills, 
that  no  order  for  his  liberation  could  be  granted  without  an 
answer. 

Q.  Then  what  did  you  resolve  to  do  to  effect  his  libera 
tion  ? 

A.  We  resolved  to  consign  the  money  in  the  hands  of  the 
jailor,  as  the  shortest  way,  under  protest. 
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Q.  Who  was  to  consign  the  money  ? 

A.  I  was  to  consign  the  money. 

Q.  From  money  of  your  own  ? 

A.  Yes.  I  was  satisfied  his  claim  was  good,  and  I  was  to 
get  from  him  an  assignation  of  his  claim  of  repetition.  On 
coming  to  Edinburgh,  I  sent  to  Lanark  to  get  a  certificate 
whether  or  not  Mr  Robertson  had  reported  a  sale  of  Mr 
Borthwick's  effects.  I  got  also  a  statement  of  the  debt  for 
which  Mr  Borthwick  had  been  imprisoned  on  the  caption. 

(The  witness  here  wras  stating  the  particulars  of  the  debt.) 

Mr  MONCREIFF. — Q.  You  are  giving  us  the  particulars  of 
the  debt? 

WITNESS. — A.  One  reason  why  I  was  satisfied  the  debt 
was  not  due  was,  by  seeing  sums  had  been  marked  by  the 
trustee  for  Borthwick's  creditors  as  paid  to  preferable  credi 
tors,  of  whom  I  was  one,  and  1  knew  1  had  not  been  paid. 

Q.  You  were  satisfied  the  debt  for  which  he  was  imprison 
ed  was  paid  ? 

A.  Yes 

Q.  When  were  you  first  introduced  to  Mr  Stuart  ? 

A.  On  the  7th  of  March. 

Q.  Did  you  ask  any  body  to  introduce  you  to  Mr  Stuart  ? 

A.  J  did. 

Q.  Whom? 

A.  Mr  Spalding. 

Q.  Did  you  give  any  reason  for  it  ? 

A.  I  did. 

Q.  Where  was  it  you  were  introduced  to  him  ? 

A.  In  the  Outer-House. 

Q.  Did  you  give  any  reason  for  wishing  to  be  introduced 
to  Mr  Stuart  ? 

A.  Mr  Stuart  had  brought  an  action  of  damages  against 
Mr  Borthwick  and  other  proprietors  of  the  Sentinel,  and  Mr 
Borthwick  wished  to  get  quit  of  the  consequences  of  that  ac 
tion—that  was  my  reason  for  being  introduced  to  Mr  Stuarc. 

Q.  When  you  were  introduced  to  Mr  Stuart,  you  mention 
ed  the  subject  to  him  ? 

A.  1  mentioned  to  him  the  situation  Borthwick  was  in  at 
the  time. 

Q.  You  mentioned  that  he  was  in  jail  ? 

A.  Yes  ;  and  how  he  had  been  put  in  jail. 

Q.  And  did  you  explain  the  state  of  the  process  ? 

A.  I  did. 


Q.  Did  you  mention  Borthwick  had  been  imprisoned? 
A.  I  did.     Jt  was  proper  to  mention  this;  and  I  got 
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deuce  that  it  was  at  the  instigation  of  Alexander.     I  have  evi 
dence  of  that  in  my  pocket  at  this  moment. 
Q.  What  day  was  this  ? 
A.   On  Thursday  the  7th  of  March. 

Q.  What  did  Mr  Stuart  say  to  your  statement  about  getting 
the  process  settled  ? 

A.  He  said  he  would  make  no  promises  to  Mr  Borthwick  ; 
that  he  was  satisfied  Mr  Borlhwick  was  not  the  person  who 
had  written  what  he  called  libeh  upon  his  character;  that,  on 
Borthwiek's  giving  up  the  author,  he  would  consider  what  he 
should  do  ;  and,  that  it  would  depend  on  Mr  Borthwick  him 
self  whether  he  would  give  up  his  action. 

Q.  What  reply  did  you  make  to  that  ? 

A.  I  said  I  had  no  doubt  he  would;  for  he  ^ad  asked  me 
frequently  to  be  introduced  to  Mr  Stuart,  to  inform  him  he 
was  willing  to  do  so. 

Q.  Then,  did  any  thing  more  pass  at  this  time  ? 

A.  1  do  not  think  any  thing  more  passed  at  this  time  ;  I  do 
not  recollect. 

Q.  What  did  you  do  farther  about  the  liberation  of  Mi 
Borthwick  ?  When  did  you  go  to  Glasgow  ? 

A.  On  the  Saturday  following,  the  9th  of  March. 

Q.  Did  you  see  Mr  Stuart  again  ? 

A.  Not  till  the  day  I  went. 

Q.  That  was  the  Saturday.  Now,  you  saw  him  that  day, 
before  going — Where  ? 

A.  In  the  house  of  Mr  Spalding — he  called  there. 

Q.  Did  any  body  call  with  him  ? 

A.  Yes ;  another  gentleman. 

Q.  Who  ? 

A.  Mr  Roger  Aytoun. 

Q.  What  passed  at  this  meeting  ?  What  conversation  had 
you  then  ? 

A.  I  do  not  recollect. 

Q.  Was  any  thing  said  about  the  suspension  and  liberation  ? 

A.  Mr  Spalding  and  J  were  then  preparing  it.  We  did 
not  then  know  it  might  not  be  passed  without  an  answer. 

Q,  Did  Mr  Stuart  leave  you  on  that  occasion  then? 

A.  Yes,  he  did. 

Q.  Did  you  see  him  afterwards  that  day  ? 

A.  Yes. 

Q.  Where  ? 

A.  In  his  own  house. 

Q.  Did  you  go  to  his  own  house  ? 
A.  Yes,  with  Mr  Spalding. 
1 
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Q.  Did  Mr  Aytoun  go  with  you,  or  was  he  there  ? 

A.  He  went  with  us. 

Q.  Was  any  other  person  present  ? 

A.  Nobody  else. 

Q.  Had  you  resolved  by  this  time  on  withdrawing  the  bill 
of  suspension  and  interdict? 

A.  Before  going  to  Mr  Stuart,  we  had  resolved  to  go  to 
Glasgow. 

Q.  Did  Mr  Stuart  know  this  before  you  called  ? 

A.  I  cannot  answer  that  question. 

Q.  Did  you  tell  him  you  were  going  immediately  to  Glas 
gow  f 

A.  Yes. 

Q.  What  passed  about  any  body  going  with  you  ? 

A.  He  said  he  would  accompany  us. 

Q.  Was  there  any  proposal  for  Mr  Aytoun  going  ? 

A.  It  was  proposed,  but  he  said  he  could  not  get  away. 

Q.  Was  it  said  he  would  have  gone  if  he  could  have  got 
away  ? 

A.  He  said  so. 

Q.  And  Mr  Stuart  agreed  to  go  with  you  ? 

A.  Yes. 

Q.  What  was  Mr  Stuart's  intention  ? 

A.  Borthwick  previously  told  me,  that  if  he  resumed  pos 
session  after  being  liberated,  he  would  endeavour  to  lay  hold 
of  the  manuscripts  that  were  libels,  as  he  thought  he  had  a 
right  to  them, — not  to  deliver  them  up,  but  to  show  them, 
in  order  to  get  rid  of  the  actions. 

Q.  Mr  Stuart  went  along  with  you  ? 

A.  Yes,  he  did. 

Q.  Did  you  mention  this  to  Mr  Stuart  ? 

A.  Yes. — And  then  he  went  along  with  us,  in  order,  if 
Borthwick  got  those  papers,  he  might  take  the  offer  of  seeing 
those  manuscripts. 

Q.  And  Mr  Stuart  went  accordingly  ? 

A.  Yes. 

Q.  Before  your  going  to  Glasgow,  had  any  thing  been  said 
about  Sir  Alexander  Boswell  ? 

A.  Never— not  a  word. 

Q.  It  was  on  the  Saturday  you  went  to  Glasgow.  Was 
any  thing  done  that  night  ? 

A.  I  called  at  the  jail  that  night,  but  did  not  get  admit 
tance.  Then,  the  next  morning,  1  had  a  conversation  with 
Borthwick.  I  told  him,  Mr  Spalding  and  I  had  come  from 
Edinburgh,  and  I  was  to  consign  the  money.  He  said,  if  he 
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was  at  liberty,  he  would  resume  possession  of  the  office  ne*t 
morning  at  the  usual  hour. 

Q.  Do  you  know  whether  Borthvvick  had  any  keys  in  his 
possession  belonging  to  the  office  ? 

A.  No,  farther  than  that  he  informed  me  he  had. 

Q.  You  did  not  see  them  ? 

A.  No. 

Q.  Did  you  get  him  liberated  on  the  Sunday  ? 

A.  Yes.  When  I  called  on  him  in  the  forenoon,  he  wished 
me  to  send  a  note  to  Hamilton  to  get  down  my  clerk.  When 
he  was  first  imprisoned,  he  wished  me  to  get  my  clerk  to  take 
charge  of  the  office  during  his  confinement.  I  declined  to  do 
that  till  he  was  liberated. 

Q.  And  did  he  wish  you  to  do  that  on  being  liberated  ? 

A.   He  did,  and  I  sent  for  my  clerk. 

Q.  Had  you  occasion  to  apply  to  any  body  besides  the 
jailor  before  you  got  the  liberation  ? 

A.  I  applied  to  Mr  Alexander  M'Grigor,  writer  in  Glas 
gow. 

Q.  For  what  purpose  ? 

A.  To  speak  to  Mr  Reddie.  He  is  the  town  clerk,  the 
assessor. 

Q.  Did  you  go  to  Mr  Reddie  ? 

A.  I  did  not.     Mr  M'Grigor  went 

Q.  Was  the  liberation  got  ? 

A.  The  money  was  consigned,  and  Borthwick  got  his  li 
berty. 

Q.  Where  did  Borthwick  go  to  when  he  got  out  of  jail  ? 

A.  He  came  to  the  Tontine  where  we  were. 

Q.  Did  he  come  into  the  room  where  you  were  ? 

A.  Yes,  he  did. 

Q.  Who  were  all  present  ? 

A.  There  were  Mr  Stuart,  Mr  Spalding,  myself,  and  Mr 
Borthwick. 

Q.  Did  he  state  then  what  he  intended  to  do  ? 

A.  Yes,  he  did.  He  said  he  would  go  to  the  office  in  the 
morning,  resume  possession  of  it,  and  endeavour  to  get  pos 
session  of  the  manuscripts.  It  is  proper  to  mention,  that, 
on  the  day  he  took  possession  of  the  office  first,  he  got  some 
manuscripts,  and  sent  them  to  me  at  Hamilton. 

Q.  That  was  on  the  1st  of  March  ? 

A.  On  the  1st  of  March,  before  I  came  to  Edinburgh. 

Q.  You  had  had  no  communicatiou  with  Mr  Stuart  at 
that  time  ? 

A.  None  whatever. 
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Q.  Did  any  of  these  manuscripts  show  the  name  of  Sir 
Alexander  Boswell  ? 
A.  None. 

Q.  You  mentioned,  that,  in  the  Tontine,  on  the  Sunday 
evening,  he  told  you  he  would  go  in  the  morning  and  get 
possession.  Did  you  advise  him,  or  did  he  ask  you  whether 
he  had  a  right  to  take  possession  of  them  ? 

A.  He  asked,  and  I  said  he  had  a  right,  under  the  deci 
sion  of  the  magistrates. 

Q.  Did  Mr  Spalding  concur  with  you  ? 
A.  He  did.     There  were  papers  taken  away  on  the  Sun 
day  the  week  before. 

Q.  Did  Alexander  make  any  complaint  about  that  ? 
A.  None  that  I  heard  of. 

Q.   Was  there  no  application  to  the  magistrates  about  it? 
A.  None  that  I  ever  heard  of. 

Q.  You  say  Mr  Stuart  was  in  the  room.  Was  he  in  the 
room  the  whole  time  ? 

A.  He  went  to  bed,  and  left  Mr  Spalding  and  my  clerk, 
who  had  come  down. 

Q.  When  you   were   considering   this   matter,   did   Mr 
Stuart  give  any  instructions  ? 
A.  None  that  I  heard  of. 

Q.  Did  Mr  Stuart  give  Borthwick  any  instructions  ? 
A.  None  that  I  heard  of. 
Q.  Did  Borthwick  sleep  there  ? 
A.  He  did. 

Q.  In  the  morning  did  Borthwick  go  to  the  Sentinel  Of 
fice,  or  did  any  thing  occur  to  make  you  believe  so  ? 

A.  He  went  to  the  Sentinel  Office  with  my  clerk,  and  a 
man  of  the  name  of  Loudon  Robertson,  to  be  witnesses  of 
what  he  did. 

Q.  Did  he  come  back  again  ? 

A.  A  short  time  after  he  went  away,  about  half  an  hour, 
Loudon  Robertson  came  to  the  Tontine  with  papers.  These 
papers,  he  said,  were  from  Mr  Borthwick.     On  looking  at 
them  they  turned  out  to  be  manuscripts  of  the  newspaper- 
Q.  Did  Borthwick  come  back  himself? 
A.  He  did.    He  said  he  was  prevented  from   inspecting 
the  manuscripts  in  the  office  by  the  violence  of  David  Alex 
ander,  brother  of  his  partner. 

Q.  Did  he  bring  any  more  papers  with  him  ? 

A.  I  believe  he  did. 

Q.  Were  those  papers  examined  in  the  Tontine  ? 

A.  They  were  examined  in  the  Tontine.     And  Borth- 
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wick  wished  to  send  them  back,  after  taking  out  those  manu 
scripts  he  wanted,  when  my  clerk  came  in,  and  said  it  was 
needless,  as  he  had  been  turned  out  by  the  violence  of  Da 
vid  Alexander  and  Tod  his  agent.  But  Borthwick  wished, 
after  taking  out  the  manuscripts  wanted,  to  return  the  mass 
of  papers. 

Q.  Then  what  became  of  the  mass  of  papers  ? 

A.  It  was  resolved  to  put  them  into  the  hands  of  Mr 
Alexander  Ure,  Borthwick's  agent  in  Glasgow,  who  was  in 
structed  to  institute  a  complaint  to  the  Magistrates  of  Glas 
gow,  stating  that  those  were  in  his  hand,  and  the  violence 
that  had  been  used  ;  there  was  such  an  action  raised. 

Q.   When  ? 

A.  That  very  day. 

Q.  When  you  were  examining  those  papers,  did  you  dis 
cover  that  Sir  Alexander  IloswelFs  name  was  there  ? 

A.  After  the  various  manuscripts  of  a  particular  hand 
writing  were  put  all  together,  on  examination  it  was  disco« 
vered  that  those  manuscripts  were  believed  to  be  in  the 
hand-writing  of  Sir  Alexander  Boswell. 

Q.  Was  there  any  letter  with  his  name  subscribed  to  it? 

A.  Borthwick  was  out  for  some  time,  and,  on  coming 
back,  he  was  shown  those  manuscripts,  and  the  post-mark  of 
some  of  them.  Some  of  the  marks  were  cut  out,  and  others 
were  obliterated  with  ink.  On  examining  the  post-mark,  I 
thought  it  was  Edinburgh ;  but,  on  asking  Mr  Borthwick 
when  he  came  in,  he  said  it  was  Mauchline,  and  that  the 
author  he  believed  was  Sir  Alexander  Oswald.  But  he 
added,  if  you  will  look  among  certain  papers,  you  will  find  a 
letter  from  the  gentlemen  to  whom  I  allude. 

Q.  And  did  you  find  that  letter  ? 

A.  We  found  that  letter.  That  letter  was  found,  and  it 
bore  the  signature  of  Sir  Alexander  Boswell.  I  was  not  ac 
quainted  with  the  hand-writing. 

Q.  When  Mr  Stuart  saw  the  name  of  Sir  Alexander  Bos 
well,  did  he  say  any  thing  ? 

A.  Nothing  that  I  recollect  of. 

Q.  You  mentioned  he  never  had  spoken  of  him  before  ? 

A.  He  was  astonished,  he  said  he  had  never  suspected 
him. 

Q.  What  became  of  the  selected  papers  ? 

A.  They  were  put  by  me  into  the  hands  of  Mr  Spalding, 
at  Mr  Borthwick's  request. 

Q.  As  his  own  agent  ? 

if 
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A,  As  his  own  agent ;  and  he  was  specially  instructed  not 
to  part  with  them  to  any  person  but  Mr  Borthwick. 

Q.  But  they  had  been  shown  to  Mr  Stuart.  You  did  not 
understand  that  the  injunction  was  to  prevent  them  from  be 
ing  shown  to  Mr  Stuart  if  he  wished  ? 

A.  They  were  to  be  shown  to  any  person  having  an  in 
terest  in  them  ;  but  not  to  be  given  away  by  Mr  Spalding. 

Q.  You  paid  the  money  for  liberating  Borthwick  ? 

A,  I  did. 

Q,  From  your  own  money  ? 

A.  From  my  own  proper  funds. 

Q,  Did  you  speak  to  Mr  Stuart  about  assisting  you  to 
pay  the  money  ? 

A-  Never. 

Q.  Did  he  offer  to  assist  you  to  pay  the  money  ? 

A-  Never. 

Q.  Have  you  any  person  bound  to  repay  it  to  you  ? 

A.  No — except  Borthwick.  I  have  an  assignation  to  his 
claim  of  repetition,  and  the  claim  against  him. 

Q.  Have  you  any  body  else  liable  to  your  claim  ? 

A.  Nobody  else. 

Q.  You  did  not  know  Mr  Stuart  till  you  were  introduced 
by  Mr  Spalding  on  the  Thursday  ? 

A.  I  never  saw  him  but  once  before. 

Q.  Had  you  ever  any  cash  transaction  with  Mr  Stuart  ? 

A.  Never. 

Cross- examined  ly  Mr  M'NEILL.— Q.  Do  you  know  that 
the  process  b efore  the  Magistrates  of  Glasgow  was  advocat 
ed  ? 

A.  I  know  it  was  advocated  subsequent  to  Borthwick  s 

liberation. 

Mr  MOKCREIFF. — Do  you  remember  when  it  was  advo 
cated  ? 

A.  Orr  the  13th  or  14th  of  March. 

Q.  After  the  liberation  and  papers  were  procured  ? 

A-  I  am  sure  it  was  after  that. 

JAMES  GIBSON  sworn. 

Examined  by  Mr  COCKBURN. 

Q.  You  are  acquainted  with  Mr  Stuart  ? 

A.  I  am. 

Q.  And  with  Mr  Roger  Aytoun,  writer  to  the  signet  ? 

A.  Yes. 

Q.  Did  you  ever  perceive  any  articles  in  the  Senjinel 
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newspaper,  or  in  the  Beacon,  which  you  regarded  as  offen 
sive  to  you  or  to  Mr  Stuart  ? 

A.  A  great  many,  Sir. 

Q.  Had  you  and  Mr  Aytoun  ever  any  conversations  about 
discovering  the  authors  of  those  paragraphs  ? 

A.   Very  many. 

Q.  Mr  Aytoun  is  the  agent  of  the  family  of  Hamilton  ? 

A.  He  is,  Sir. 

Q.  Do  you  recollect  of  any  attack  being  made  on  Mr 
Stuart  in  the  first  number  of  the  Sentinel  ? 

A.  Certainly  I  do- 

Q.  Which  yoif  considered  a  false  attack  ? 

A.  A  most  atrocious  libel. 

Q.  You  have  heard,  I  presume,  of  a  person  of  the  name 
of  Borthwick,  one  of  the  editors  of  the  Sentinel  ? 

A.  I  have. 

Q.  Do  you  recollect  having  any  conversations  with  Mr 
Aytoun  in  the  beginning  of  March  last,  about  that  person  ? 

A-  Mr  Aytoun  told  me  about  the  beginning  of  March.  , 

Q.  Was  Mr  Stuart  present  on  this  occasion  ? 

A.  He  was  certainly  present. 

Q.  Tell  us  the  purport  of  what  took  place  when  Mr  Stu 
art  was  present? 

A.  Mr  Aytoun  told  us  he  understood  Borthwick  had  got 
possession  of  all  the  manuscripts  of  the  libels  that  had  ap 
peared  in  the  Sentinel. 

Q.  That  was  about  the  beginning  of  March  ? 

A.  One  of  the  first  days  of  March. 

Q.  Did  that  turn  out  to  be  true  at  that  time  ? 

A.  For  some  days  I  conceived  it  to  be  true;  but,  on  the 
last  Thursday  of  the  Session,  Mr  Stuart  told  me  it  was  a 
mistake ; — that  Borthwick  had  got  possesson  of  them,  but 
had  left  them  locked  up  in  a  safe ;  and  that  he  had,  since 
that  time,  been  thrown  into  prison. 

Q.  Was  that  on  Thursday  ? 

A-  The  Thursday  before  the  rising  of  the  Court. 

Q.  Had  you  any  farther  talk  with  Mr  Stuart  about  this 
discovery  ? 

A.  On  the  Thursday,  the  conversation  was  pretty  gene 
ral  in  the  morning  ;  and  afterwards  Mr  Stuart  told  me, 
that  the  agent  of  Borthwick  had  come  to  town,  and 
waited  upon  him  in  the  Parliament  House,  and  had  offered 
to  give  up  the  manuscripts  of  the  libels  against  him,  if  he 
would  withdraw  his  action  of  damages. 
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A  Did  Mr  Stuart  say  he  had  agreed  to  abandon  the  ac 
tion  ? 

Q.  He  said  he  had  positively  refused  to  come  to  any  un 
derstanding  on  the  subject,  but  had  desired  them  to  show 
him  the  manuscripts  of  the  libels,  when  he  would  consider 
what  should  be  done. 

Q.  You  were  aware,  at  this  time,  that  Mr  Borthwick 
was  in  jail  at  Glasgow? 

A.  I  had  heard  he  was  in  jail,  and  had  been  for  some 
days. 

Q.  Did  you  give  any  advice  to  Mr  Stuart  how  to  act  ? 

A.  Not  on  the  Thursday ;  but,  on  the  Saturday,  we  had 
farther  conversation,  and  I  understood  there  was  a  proposal 
to  give  in  a  bill  of  suspension  and  liberation  on  the  ground  of 
the  debt  for  which  Mr  Borthwick  had  been  incarcerated 
not  being  due.  I  said  I  thought  it  was  a  'pity  to  tempo 
rise  in  a  matter  of  this  kind, — that  1  thought,  from  the  cha 
racter  1  had  heard  of  Alexander,  he  would  not  scruple  to 
take  means  to  get  possession  of,  and  destroy,  the  manu 
scripts.  I  said  to  Mr  Aytoun  and  Mr  Stuart,  that,  in  my 
opinion,  some  one  should  go  to  Glasgow  instantly,  pay  the 
debt,  procure  Mr  Borihwick's  liberation,  and  secure  the 
papers. 

Q.  Did  you  offer  to  pay  the  debt  yourself  rather  than 
this  should  not  be  done  ? 

A-  I  did  not  offer  ;  but  I  said,  I  would  much  rather  pay 
the  debt  than  run  any  farther  risk  of  losing  the  papers. 

Q.  Had  you  been  consulted  about  a  suspension  and  libe 
ration  for  Borthwick  ? 

A.  They  were  talking  of  giving  in  such  a  bill,  which  I 
thought  was  temporising  a  great  deal  more  than  was  neces 
sary. 

Q.  Were  you  aware  there  had  been  an  action  or  process 
carrying  on  at  Glasgow  betveen  Borthwick  and  Alexander, 
as  to  Borthwick's  right  to  resume  possession  ? 

A.  I  was.  I  had  been  told  that  the  Magistrates  had  de 
creed  in  Borthwick's  favour,  and  that  Alexander  having 
failed  to  fulfil  the  conditions  which  had  been  stipulated 
between  the  parties,  Borthwick  was  authorized  by  the  Ma 
gistrates  to  resume  his  rights  as  a  partner. 

Q.  And  did  vou  understand  that  the  interlocutor  was 
final? 

A.  Yes. 

Q.  Had  you  any  doubt  of  Borthwick's  right  to  resume 
possession  ? 
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A.  None. 

Q.  Do  you  know  if  Mr  Stuart  had  any  doubt  ? 

A.  I  never  beard  any  doubt  stated  by  any  body. 

Q.  In  short,  your  only  fear,  and  cause  of  great  dispatch, 
was,  lest  Alexander  should  destroy  the  papers  ? 

A.  My  only  reason. 

Q.  Do  you  know  whether  Mr  Stuart  went  to  Glasgow  or 
no  ? 

A.  I  knew  afterwards.  I  did  not  know,  when  I  parted 
with  him,  that  he  was  to  go  to  Glasgow. 

Q.  When  did  you  see  him  again  ? 

A.  On  Monday,  about  four  o'clock. 

Q.  Did  he  give  you  any  account  of  his  proceedings  ? 

A.  He  told  me  that  Borthwick  had  put  a  number  of  papers 
into  the  hands  of  his  agent,  which  he  (Mr  Stuart)  had  ex 
amined ;  and  that, -to  his  astonishment,  he  had  found  that 
Sir  Alexander  Boswcll  was  the  author  of  the  libels  against 
him. 

Q.  He  stated  he  not  only  found,  but  was  astonished  at 
finding,  that  Sir  Alexander  was  the  author  ? 

A.  He  was  astonished  to  find  that  Sir  Alexander  was  the 
author. 

^  Q.  Had  you  and  Mr  Stuart,  before  this,  much  confiden 
tial  conversation  about  these  libels  ? 

A.  Daily  for  months. 

Q.  Had  you  many  conjectures  about  the  author  ? 

A.  Many. 

Q.  Did  you  ever  suspect  Sir  Alexander  as  the  author  of 
them  ? 

A.  Never. 

Q.  Do  you  know  if  Mr  Stuart  wished  to  compare  any  of 
the  manuscripts  he  had  found  with  the  articles  in  the  Senti 
nel  newspaper  ? 

A.  I  gave  him  my  copy  of  the  Sentinel  for  that  purpose. 

Q.  You  were  possessed  of  a  copy ;  how  did  you  get  it  ? 

A.  From  seeing  the  libel  in  the  first  paper,  I  considered 
what  the  nature  of  the  publication  was  likely  to  be,  and  I 
caused  it  to  be  regularly  purchased  for  me  in  Glasgow,  and 
marked. 

Q.  I  wish  to  identify  the  copy  of  the  paper  you  showed 
Mr  Stuart. 

(The  paper  was  handed  to  the  witness.) 

A.  That  is  the  copy  I  purchased. 

Q.  He  got  that  from  you  to  compare  the  manuscripts 
with  ? 
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A.  He  did,  when  he  returned  it  to  me,  he  told  me  he  had 
marked  all  the  copies  of  which  he  conceived  the  manuscripts 
to  be  in  the  hand-writing  of  Sir  Alexander  Boswell ;  and  they 
are  marked  in  that  copy. 

Q.  You  are  aware  this  discovery  led  to  a  challenge  of  Sir 
Alexander  by  Mr  Stuart  ? 

A.  Yes. 

Q.  You  are  aware  that  that  affair  took  place  on  the  morn 
ing  of  the  26th  of  March  ? 

A.  Yes. 

Q.  When  had  you  seen  Mr  Stuart  previously  r 

A.  At  eleven  o'clock  of  the  evening  before. 

Q,  Did  he  then  tell  you,  on  what  day  he  believed  that 
that  meeting  was  to  take  place  ? 

A-  He  told  me  it  was  to  take  place  on  the  Thursday  fol 
lowing. 

Q.  That  is,  two  or  three  days  after  you  were  talking  to 
him  ?  In  what  condition,  in  what  state  of  mind,  I  mean, 
was  he  at  the  time  ? 

A.  Particularly  calm  and  collected. 

Q.  Did  he  appear  to  be  actuated  by  any  malice  or  ran 
cour  against  Sir  Alexander  ? 

A.  Not  the  least 

Q.   Did  he  describe  his  feeling  at  all  to  you  ? 

A.  He  described  himself  as  being  placed  in  an  unpleasant 
eituation,  from  which  it  was  utterly  impossible  to  relieve  him 
self  in  any  other  way  than  by  the  mode  he  had  taken. 

Q.  When  did  you  next  hear  any  thing  more  from  Mr 

Stuart  ? 

A.  About  eleven  o'clock,  next  day,  his  clerk  called  upon 
me,  and  delivered  a  sealed  packet. 

Q.  Was  there  any  letter  to  you  with  that  sealed  packet  ? 

A.  There  was. 

Q.  Was  the  sealed  packet  addressed  ? 

A.  It  was  addressed  to  me. 

Q.  Do  you  know  the  contents  of  the  letter  ?  Have  you 
the  letter  now  ? 

A.  I  have  it  with  me. 

Q.  Have  you  any  objection  to  show  it  ? 

A.  Not  the  least. 

Q.  Read  it,  if  you  please. 

«  MY  DEAE  SIR, 

«  The  other  party  saw  the  necessity  of  instant  action,  ow 
ing  to  circumstances  not  known  when  I  saw  you.  Be  so 
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kind,  if  I  am  completely  done  for,  as  to  have  the  inclosed 
conveyed,  according  to  direction,  within  four  days  after  this 
day,  not  sooner  than  the  third. 
<c  Be  quiet  till  you  hear. 

u  Yours  most  sincerely, 

"  JA.  STUART. 
"  Charlotte  Street, 
"  Four  o'clock  Tuesday  Morning."* 

Received  at  11  o'clock  A.  M.  26th  March  1822 J.  G. 

(Addressed  on  back,  "  Most  Private.    Ja$,  Gibson,  Esq? 

WITNESS. — The  inclosure  contained  a  packet  addressed 
to  Mrs  Stuart. 

Q.  Is  the  inclosure  there  ?  I  should  wish  to  see  that  in 
closure. 

A.  I  should  mention,  that,  after  the  meeting  had  taken 
place,  Mr  Stuart  came  to  my  house;  and  when  I  saw  him 
safe,  I  gave  it  back  to  him.  He  opened  it  in  my  presence, 
and  1  have  it  here. 

Q.  Be  so  good  as  read  it. 

(This  was  a  short  note  to  Mrs  Stuart,   dated  Tuesday 
morning,  which  Mr  Gibson  read.) 

Q.  When  did  you  next  see  Mr  Stuart  himself  ? 

A.  At  two  o'clock  of  that  day. 

Q.  Upon  Tuesday  ? 

A.  Tuesday,  after  the  affair. 

Q.  Where  did  you  see  him  ? 

A.  When  coming  down  St  Andrew's  Street  I  saw  him 
coming  out  of  my  chambers ;  and,  when  he  saw  me,  he 
turned  short,  and  instantly  ran  up  into  my  room. 

Q.  What  took  place  then  ? 

A.  I  followed  him  as  fast  as  I  could.  I  shut  the  door, 
and  asked  what  had  happened.  He  ran  into  a  corner  of  the 
room,  covered  his  face  with  his  hands,  and  burst  into  tears. 
When  he  was  a  little  composed  I  again  put  the  question. 
He  said  he  was  afraid  Sir  Alexander  was  mortally  wounded, 
He  was  in  the  most  complete  agony  of  mind. 

Q.  Did  he  give  you  any  account  of  what  had  happened  on 
the  field  ? 

A.  After  some  time,  I  asked  him  some  questions,  and  he 
answered  those  questions  I  put  to  him. 

Q.  Did  he  express  any  wish,  that  he  had  missed  Sir  Alex 
ander  ? 

A.  He  did. 
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Q.  What  did  he  say  ? 

A.  He  said  he  had  taken  no  aim.  He  wished  to  God  he 
had  taken  an  aim,  for,  if  he  had,  he  was  certain  he  would 
have  missed  him — that  he  had  never  fired  a  pistol,  on  foot, 
in  his  life  before. 

Q.  Did  he  say  that  any  thing  particular  had  passed  be 
tween  him  and  Sir  Alexander  on  the  ground  ?  He  said  that 
he  had  asked  Lord  Rosslyn,  if  it  would  be  proper  in  him  to 
show  the  usual  mark  of  civility  to  Sir  Alexander,  and  that 
Lord  Rosslyn  having  approved  of  it,  he  accordingly  made  an 
advance,  and  was  in  the  act  of  putting  his  hand  to  his  hat 
when  Sir  Alexander  turned  his  head  from  him. 

LORD  ADVOCATE. — I  am  extremely  averse  to  interfere,  but 
this  is  not  a  matter  which  touches  the  prisoner  ;  and  I  sub 
mit  to  the  consideration  of  the  gentlemen  opposite,  how  far 
they  should  proceed  with  it. 

Mr  JEFFREY. — I  am  quite  sure  Mr  Stuart  was  mistaken 
insupposing  that  Sir  lexander  had  intentionally  turned  from 
him.  I  infer  from  the  testimony  of  Lord  Rosslyn,  that  there 
was  an  advance  of  that  kind,  but  that  it  had  not  been  obser 
ved  by  Sir  Alexander.  More  than  that  we  never  proposed 
to  establish. 

Mr  COCKBURN. — Did  you  give  Mr  Stuart  any  advice  as  to 
what  he  should  do  ? 

A.  I  said  that  he  must  instantly  leave  the  country, — that 
his  remaining  would  only  subject  him  to  very  uhnecessary 
imprisonment. 

Q.  Was  he  himself  eager  to  go,  or  to  remain  ? 

A.  He  positively  refused  at  first  to  go.  He  said,  where- 
ever  he  went,  he  would  be  miserable,  till  he  knew  Sir  Alex 
ander's  fate,  and  he  would  not  go  till  he  should  know  it. 

Q-   Did  you  urge  him  again  in  spite  of  that,  to  go  ? 

A.  I  pressed  him  in  the  strongest  manner.  I  said,  no 
time  should  be  lost  in  giving  him  information  of  Sir  Alex 
ander,  but  he  must  leave  the  country.  He  at  last  agreed. 
He  said  Mr  Listen  had  a  better  opinion  of  the  case  than  Mr 
Wood,  and  he  hoped,  in  God,  it  would  turn  out  to  be  well- 
founded. 

Q.  Had  he  made  any  preparation  in  the  way  of  money  for 
going  ? 

A.  No.     I  went  to  the  bank,  and  got  money  for  him. 

Q.  That  was  necessary  for  his  going  ? 

A.  It  was  necessary  for  his  going. 

Q.  He  made  it  a  condition  of  his  going  that  you  would 
give  notice  of  his  being  willing  to  stand  trial  ? 
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A.  He  did.  Afterwards  I  met  him  at  his  own  house, 
and  the  last  words  he  said  were,  Remember  to  give  notice 
that  I  shall  be  ready  to  stand  trial. 

Q.  Did  you  give  notice  to  that  effect  to  any  public  officer  ? 

A.  Next  morning,  I  saw  Mr  Sheriff  Duff  between  1 1  and 
12  o'clock,  and  I  gave  him  the  notice. 

Q.  Verbally? 

A.  Verbally. 

Q.  That  was  upon  Wednesday  the  27th  ? 

A.  Wednesday  the  27th. 

Q.  Did  you  receive  any  notice  soon  thereafter  upon  that 
matter  ? 

A.  Upon  Thursday  the  28th,  I  sent  a  notice  to  the  Star 
and  Advertiser  newspapers,  that  that  notice  had  been  given* 
and,  on  the  29th,  I  received  a  note  from  Mr  Holland,  Crown 
Agent,  saying,  that  it  had  been  stated  in  the  newspapers, 
that  Mr  Stuart  had  given  such  notice,  and  desiring  to  know 
to  whom  he  had  given  the  notice. 

Q,  Have  you  Mr  Holland's  letter  with  you  ? 

A.  I  believe  I  have. 

Q.  Please  read  the  letter  ? 

"  Edinburgh,  29th  March  1822. 

"  DEAR  SIR, 

«*  In  consequence  of  the  paragraph  in  the  Edinburgh  Ad 
vertiser  of  this  date,  stating,  that  Mr  James  Stuart,  W.  S. 
had  announced  to  the  proper  quarter,  (as  the  paragraph  im 
plies,)  that  he  was  ready  to  stand  his  trial  whenever  he  is 
called  upon,  I  am  directed  by  the  Crown  Counsel,  who  are 
aware  that  you  had  communication  with  Mr  Stuart  after  Sir 
Alexander  Boswell  was  wounded,  to  apply  to  you  to  know 
whether  Mr  Stuart  authorized  any  such  notice  and  intimation 
to  be  made  for  him,  and  if  so,  to  whom  such  notice  has  been 
given. 

"I  am, DEAR  SIR,  your  most  obedient  humble  Servant, 

"  JAMES  GIBSON,  Esq.  W.  S.  AD.  HOLLAND." 

Q.  Did  you  answer  that  letter  ? 
A.  I  answered  it  the  same  day. 

»  Edinburgh,  29th  March  1822. 

<c  In  answer  to  your  letter  of  this  date,  I  must  beg  to  refer 
you  to  the  conversation  I  had  with  Mr  Sheriff  Duff,  on  Wed 
nesday  last. —  I  am,"  &c. 

Q.  Did  you  ever  make  any  other  applications  for  getting 
the  trial  on? 

A.  I  wrote  a  letter  either  on  the  4th  or  5th  of  April,  beg- 
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ing  the  trial  might  be  brought  on  ;  and  I  received  a  letter 
m  Mr  Holland  on  the  6th. 

"  Edinburgh,  6th  April  1822. 
«•  DEAR  SIR, 

"  I  prefix  a  copy  of  a  letter  I  received  from  the  Solicitor- 
General  this  forenoon. 

"  I  am,  DEAR  SIR,  your  most  obedient  Servant, 
"  JAMES  GIBSON,  Esq.  AD.  HOLLAND." 

The  Solicitor-General's  letter  referred  to  was  as  follows  : 


"  Edinburgh,  6th  April 
"  I  understand  that  Mr  Gibson  has  intimated  to  you,  that 
Mr  Stuart  is  ready  to  stand  trial  when  indicted. 

"You  will  take  an  opportunity  of  explaining  to  Mr  Gib 
son,  that  it  is  not  intended  to  raise  an  indictment  against  Mr 
Stuart  until  he  is  in  custody,  and  has  been  judicially  examin 
ed.  It  is  obvious  that,  by  keeping  out  of  the  way  till  the  day 
of  trial,  he  would  avoid  a  judicial  examination,  and  there  is 
no  reason  for  departing  in  this  case  from  the  ordinary  rules 
of  criminal  procedure.  It  is  not  customary  to  raise  an  in 
dictment,  without  previously  examining  the  criminal,  except 
in  cases  where  the  party  has  escaped,  and  does  not  mean  to 
stand  trial." 

Q.  Did  you  answer  that  letter  ? 

A.  I  saw  JVlr  Holland,  and  remonstrated  on  the  subject. 
And  I  afterwards  wrote  him  upon  the  15th  of  April,  as  fol 
lows  : 

"  I  beg  again  to  say  to  you,  what  I  communicated  to  Mr 
Sheriff  Dun*'  on  the  27th  of  March,  and  to  you  in  my  letters 
of  29th  March  and  5th  April,  that  Mr  Stuart  will  appear  to 
stand  trial,  whenever  the  Crown  Counsel  shall  think  proper 
to  indict  him. 

•  '  Since  the  date  of  these  letters,  I  have  received  yours  of 
the  6th,  with  a  copy  prefixed  of  a  letter  from  the  Soli 
citor-General,  in  which  he  desires  you  to  inform  me.  that 
it  is  not  intended  to  raise  an  indictment  against  Mr  Stuart 
until  he  is  in  custody,  and  has  been  judicially  examined  — 
that  by  keeping  out  of  the  way  till  the  day  of  trial,  he  would 
avoid  a  judicial  examination,  —  and  there  was  no  reason  for 
departing  in  his  case  from  the  ordinary  rules  of  criminal 
procedure.  It  was  not  customary  to  raise  an  indictment 
without  previously  examining  the  criminal,  except  in  cases 
where  the  party  had  escaped,  and  did  not  mean  to  stand 
trial. 
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«'  I  beg  to  submit  this  resolution  to  the  farther  considera 
tion  of  the  Crown  counsel.  You  know  that,  in  England, 
the  invariable  practice  in  cases  of  this  kind  is  to  indict  in 
stantly,  without  regard  to  the  person  accused  being  in  custo 
dy, — and,  if  I  am  not  mistaken,  a  practice  has  prevailed,  in 
the  few  cases  that  have  occurred  in  Scotland,  even  more  fa 
vourable  to  such  persons — I  am  told,  that  in  different  cases, 
particularly  that  of  Glengarry,  indictments  have  been  insist 
ed  in  without  the  person  accused  being  in  custody  ; — and 
that,  in  other  cases,  such  as  Lieutenant  Charles  Grant  for 
killing  Mr  Fowke,  and  Captain  Maclean  for  killing  Lieute 
nant  Shand, — not  only  was  there  no  imprisonmen*  of  the 
parties,  but  no  indictment  was  ever  raised. 

"  In  these  circumstances,  I  trust  that  the  Crown  counsel 
may  see  the  propriety  of  Mr  Stuart  being  instantly  indicted, 
when  they  may  depend  upon  his  appearance.  Indeed,  no 
thing  but  a  trial  can  clear  up  this  most  unfortunate  business 
in  a  manner  at  all  satisfactory  to  him.  But,  if  the  Crown 
counsel  shall  still  determine  not  to  indict  Mr  Stuart  until  he 
be  in  custody,  I  hope  that  they  will  give  an  assurance 
that  there  shall  be  no  unnecessary  delay,  but  that  the  trial 
shall  be  brought  on  as  soon  as  can  reasonably  be  expected. 
Trusting  to  your  giving  me  an  immediate  answer,  I  remain," 
&c. 

Q.  Did  you  get  an  answer  ? 

A.  I  received  an  answer  on  the  22d  of  April  in  the  fol 
lowing  terms  : 

«  22d  April  1822. 

"  In  a  letter  I  have  this  day  received  from  the  Lord  Ad 
vocate,  he  directs  an  indictment  to  be  forthwith  raised 
against  Mr  Stuart,  and  served  ;  and  that,  when  served,  the 
trial  will  proceed  on  the  expiry  of  the  usual  inductee,  unless 
Mr  Stuart  should  himself  ask  lor  delay,  or  the  ends  of  jus 
tice  should  demand  it.  I  am,"  &c.  "  P.  S. — The  Court  of 
Justiciary  does  not  meet  till  Monday  the  20th  of  May,  and 
that  day  at  present  is  allotted  for  the  trial  of  Alexander  M. 
Anderson.  Probably  Monday,  the  27th  May,  may  be  taken 
for  Mr  Stuart's  trial."" 

Q,  Did  you  return  an  answer  to  that  letter,  or  again  write 
to  Mr  Rolland  ? 

A.  I  wrote  several  letters  to,  and  had  several  meetings 
with,  Mr  Rolland,  I  wrote  him  again  on  the  18th  May  as 
follows : 
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«  18th  May  1822. 

"  I  am  extremely  mortified  to  learn  from  your  clerk  to 
day  that  Mr  Stuart's  trial  is  again  delayed. 

"  You  know  that,  on  the  27th  of  March,  I  intimated  to 
Mr  Sheriff  Duff  that  Mr  Stuart  would  be  ready  to  take  his 
trial  whenever  it  was  thought  proper  to  bring  it  on.  This 
resolution  I  again  communicated  to  you  on  the  4th  of  April, 
and  very  often  afterwards. 

"  On  the  24th  of  April  the  Lord  Advocate  assured  a  friend 
of  Mr  S.'s  that  he  had  some  time  before  written  from  Wey* 
mouth  to  desire  that  the  trial  be  proceeded  in  without  delay ; 
and  that,  in  answer  to  a  letter  from  Scotland,  of  date  the  16th 
of  April,  saying  that  there  was  no  reason  for  hurrying  it  on, 
his  Lordship  had  again  written,  repeating  the  order  to  pro 
ceed  as  soon  as  possible. 

66  On  the  22d  of  April  you  wrote  me  that  you  had  received 
the  Advocate's  orders  to  raise  the  indictment  forthwith, 
and  that  it  would  be  proceeded  in  without  delay,  "  unless 
Mr  Stuart  should  himself  ask  for  delay,  or  the  ends  of  jus 
tice  required  it ;"  and  you  add  in  a  P.  S.,  "  that  probably 
the  27th  of  May  may  be  taken  for  Mr  Stuart's  trial."  You 
afterwards  wrote  that  it  could  not  take  place  sooner  than  the 
Sd  of  June  ;  1  am  now  informed  by  your  clerk,  that,  (t  on 
account  of  the  Solicitor-General  having  only  returned  from 
London  five  days  ago,  the  trial  cannot  take  place  sooner  than 
the  10th  of  June,"  and  no  assurance  has  been  given  that  it 
will  certainly  take  place  on  that  day.  I  need  not  repeat  to 
you  what  I  have  so  often  expressed — the  unceasing  anxiety  of 
Mr  Stuart  to  have  the  trial  brought  on  as  speedily  as  possible, 
and  the  extreme  prejudice  which  he  suffered  in  many  points 
of  view  from  the  delay." 

Q.  Tell  me,  in  general,  did  you  continue,  to  the  last,  en 
deavouring  to  bring  on  this  trial  ? 

A.  I  did. 

Q.  You  are  not  aware,  Mr  Stuart  absconded  or  fled  from 
justice  ? 

A.  Certainly  not, 

Q.  Were  you  ever  employed  to  act  as  agent  for  Mr  Stu 
art  since  the  indictment  was  raised  ? 

A.  Never.     I  never  intended  doing  so. 

Q.  You  have  known  Mr  Stuart  a  great  many  years  ? 

A.  Most  intimately. 

Q.  In  public  and  in  private  ? 
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A.  In  public  and  in  private. 

Q.  You  will  be  so  good  as  say,  what  your  opinion  of  his 
character  is,  principally  as  to  peaceableness  and  good  temper  ? 

A.  He  is  one  of  the  kindest-hearted,  and  best- tempered 
men  I  ever  knew. 

Q.  Have  you  ever  known  him  given  to  quarrelsomeness  ? 

A.  Never. 

Q.  Do  you  know  him  to  be  a  person,  or  the  reverse,  who 
is  apt  to  make  his  politics  disturb  his  private  friendships  ? 

A.  I  never  knew  him  introduce  politics  so  as  in  any  way 
to  interfere  with  private  friendship. 

Q.  What  is  the  date  of  the  last  letter,  written  by  you,  re 
lative  to  bringing  on  this  trial  ? 

A,  18th  May, 

Q.  Please,  Sir,  read  that  letter  once  more. 

(The  letter  again  read  by  the  witness.) 

Mr  MONCREIFF. — You  have  a  volume  of  the  Sentinel  in 
your  hand  ? 

A.  Yes. 

Q.  You  spoke  of  the  first  number  of  Sentinel.  What  ar 
ticle  in  that  number  did  you  refer  to  ? 

A.  It  bears  the  title  «'  James  Stuart  and  the  Lord  Advocate." 

Q.  You  are  aware  Mr  Stuart  went  to  France  ? 

A.  Yes. 

Q.  You  have  mentioned  repeated  solicitations  were  made 
by  you  on  his  part  to  bring  on  the  trial  ? 

A.  Yes. 

Q.  Was  this  in  consequence  of  the  instructions  when  he 
left  you,  or  did  he  renew  them  ? 

A.  They  were  originally  upon  his  verbal  instructions,  and 
I  afterwards  received  a  letter,  hoping  I  had  given  the  neces 
sary  intimation. 

Mr  LISTON,  Surgeon,  sworn. 

Examined  by  Mr  MONCREIFF. — Do  you  know  Mr 
Stuart  ? 

A.  Yes. 

Q.  Do  you  remember  his  calling  upon  you  about  the  end 
of  March  last  ? 

A.  Upon  the  26th. 

Q.  At  what  hour  ? 

A.  At  an  early  hour  in  the  morning,  a  little  before  five. 

Q.  Did  he  mention  the  business  on  which  he  called  ? 

A.  He  did  not.  He  wished  me  to  go  to  the  country 
with  him. 
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Q   Did  you  go  along  with  him  ? 

A.  Yes. 

Q  In  the  course  of  the  journey  did  he  explain  the  pur 
pose  of  his  journey,  or  did  you  find  it  out? 

A.  I  understood  what  the  object  was.  He  did  not  tell 
me  till  I  got  to  the  other  side  of  the  water.  I  guessed  his 
purpose. 

Q.  Did  he  mention  the  party  he  was  to  meet  ? 

A.  Upon  the  other  side  of  the  water  he  did. 

Q.  Did  he  say  any  thing  particular  about  what  might 
be  the  event  ? 

A.  He  said  there  was  no  other  course  left  for  him  but  the 
one  which  he  had  taken  ;  and  said,  he  had  no  animosity  to 
wards  Sir  Alexander  Boswell.  He  seemed  to  apprehend 
danger  to  himself. 

Q.  Did  he  say  any  thing  as  to  his  wish  to  kill  his  oppo 
nent  or  otherwise  ? 

A.  He  said  Sir  Alexander  was  a  relation  of  his,— that  he 
had  no  animosity  against  him, — that  he  did  not  wish  to  in 
jure  him  in  any  way.  He  mentioned  something  of  a  duel 
which  had  taken  place  between  Captain  Ayton  and  another 
gentleman,  and  hoped  no  greater  damage  than  happened  on 
that  occasion  would  be  the  result  of  the  intended  meeting, 
one  of  the  parties  to  the  duel  he  mentioned  having  been 
wounded  in  a  toe. 

Q.  Where  did  you  go  to  ? 

A.  Hillside. 

Q,  And  what  took  place  at  Hillside  ?  How  long  did  you 
stay  there? 

A.  About  an  hour. 

Q.  What  was  Mr  Stuart  engaged  in  doing  there? 

A.  He  was  engaged  among  his  papers.  He  wrote  some, 
to  one  of  which  I  put  my  signature.  I  understood  it  to  be 
his  settlement.  He  put  some  of  the  papers  in  a  drawer  in 
the  sideboard. 

Q.  Did  you  see  him  put  up  any  keys  ? 

A.  He  put  up  a  number  of  papers.  I  was  not  attending 
much  to  what  he  was  doing. 

O.  Did  he  give  you  any  note  or  memorandum  ? 

A.  On  the  road  to  Auchtertool  he  did. 

Q.  Did  he  tell  you  any  thing  about  it  ? 

A.  To  read  it  in  case  he  should  be  hit. 

Q.  Have  you  got  that  memorandum  ? 

A.  Yes. 
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Q.  Will  you  be  so  good  as  read  it  to  us  if  you  please  ? 

(Witness  read  as  follows:) 

"  If  I  am  hit,  and  it  is  wrong  to  take  me  to  Edinburgh, 
I  wish,  if  not  risking  too  much,  to  be  taken  to  Hillside, 
where  every  thing  is  comfortable,  and  where  I  will  recover 
far  sooner  than  any  where  else. 

"  If  my  senses  remain,  and  I  am  not  moribund,  send  as 
fast  as  possible  for  my  wife,  with  all  due  caution.     She  is, 
of  all  her  family,  that  one  who  would  the  least  wish  me  to 
live  with  a  dishonoured  name; 
"  I  have  a  dislike  to  be  over-bled. 

«  J.  S. 

"  Hillside,  Tuesday  morning, 
March  26." 

Q.  Were  there  any  arrangements  made  about  the  duel, 
at  Hillside,  before  you  left  it  ? 

A.  Not  that  I  know  of. 

Q.  Then  you  went  along  with  him  to  Auchtertool  ? 

A.  Yes. 

Q.  How  did  Mr  Stuart  appear  at  that  time  ;  was  he  much 
agitated,  or  was  he  cool? 

A.  Quite  cool. 

Q.  Did  you  see  the  gentlemen  take  their  ground  when  it 
was  measured  ? 

A.  Yes. 

Q.  Did  you  see  them  fire  ? 

A-  I  did  not.     I  turned  my  back. 

O.  You  saw  Sir  Alexander  afterwards  ? 

A.  Yes. 

Q.  And  did  you  do  any  thing  professionally  ? 

A.  I  removed  some  portion  of  the  broken  bone,  and  ex 
amined  the  wound  as  far  as  could  be  done. 

Q.  Did  you  remain  or  did  you  go  away  after  that  ? 

A.  I  remained  and  assisted  in  carrying  him  to  Balmuto. 
I  remained  there  about  an  hour  and  a  half. 

Q.  Then  you  came  away,  leaving  Dr  Wood  there,  I  sup 
pose  ? 

A.  Yes. 

Q.  And  you  returned  to  town  along  with  Mr  Stuart  ? 

A.  Mr  Stuart  had  gone  before ;  I  returned  to  town  by 
myself. 

THOMAS  ALLAN,  sworn. 

Examined  by  Mr  JEFFREY — Do  you  know  Mr  Stuart  ? 
A.  I  do, 
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Q.  You  heard  of  the  unfortunate  meeting  between  him 
and  the  late  Sir  Alexander  Boswell  recently  after  it  hap 
pened  ? 

A.  I  did. 

Q.  You  heard  of  his  death  in  London  ? 

A.  I  was  told  he  was  dead  the  day  before  I  left  London. 

Q.  Had  you  then  heard  of  his  death  from  any  certain  au 
thority  ? 

A.  I  had  no  certain  knowledge  of  his  death  at  that  time  ; 
but  it  was  reported  in  such  a  manner,  that  I  rather  suspect 
ed  it  was  the  case. 

Q.  You  had  heard  Mr  Stuart  had  gone  to  France  ? 

A.  I  heard  he  had  gone  the  day  before, 

Q.  You  saw  some  of  Mr  Stuart's  friends  in  London,  and 
carried  some  message  to  him  ? 

A.  I  did. 

Q.  Where  did  you  find  him  ? 

A.  At  the  Hotel  De  Meurice  at  Calais.  I  carried  him  his 
passports.  The  object  of  my  journey  was  partly  to  convey 
his  passports  to  him.  J  had  learnt  from  Sir  Ronald  Ferguson 
that  he  had  left  London  without  his  passports. 

Q.  How  did  Mr  Stuart  receive  you,  and  what  conversation 
had  you  with  him  ? 

A.  It  was  necessary  to  give  that  explanation  of  my  coming 
there  ;  and,  after  I  put  the  passports  into  his  hands,  he  said  to 
me,  What  news  do  you  bring  me  ?  J  immediately  understood 
from  him  that  his  question  related  to  Sir  Alexander  Boswell; 
and  I  stated,  that  1  was  sorry  to  say  the  news  were  bad  for 
him.  Then,  said  he,  Sir  Alexander  is  dead.  1  replied,  such 
was  the  report  in  London  the  day  I  left  it. 

Q.  Did  he  say  this  in  a  calm,  or  in  an  agitated  and  disturb 
ed  manner  ? 

A.  With  a  great  deal  of  anxiety  in  his  manner.  When 
I  told  him  he  was  dead,  he  was  in  very  great  agitation,  and 
burst  into  tears. 

Q.  Did  any  thing  more  pass?  What  did  you  say  upon 
that  ? 

A.  He  continued  in  great  distress.  I  thought  it  right  to 
recall  him  a  little  to  himseif,  and  pointed  out  to  him  the  man 
ner  the  business  had  been  forced  upon  him.  True,  he  said, 
but  remember  his  poor  wife  and  family. 

Q.  And  did  he  continue  agitated  and  distressed  ? 

A.  He  certainly  did  for  a  considerable  time. 

Q.  Were  you  much  with  him  ? 

A.  We  were  together  for  a  fortnight  or  three  weeks. 
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Q.  Did  he  still  appear  to  be  much  distressed  at  what  had 
happened  ? 

A.  His  mind  was  constantly  returning  to  it.  Whenever 
the  conversation  flagged,  he  seemed  constantly  absorbed  in 
thought. 

Q.  You  were  the  first  person  brought  him  this  intelligence  ? 

A.  Certainly. 

Q.  Did  Mr  Stuart  express  any  desire  to  remain  out  of  the 
country  longer  than  was  necessary  to  save  himself  from  im 
prisonment  ? 

A.  Quite  the  contrary.  He  always  expressed  his  anxiety  to 
return,  and  stand  trial,  if  his  friends  would  allow  him. 

Q.  Was  there  any  report  that  it  was  the  intention  of  Go 
vernment  to  apply  to  the  Government  of  France  to  have  Mr 
Stuart  taken  up? 

A.  I  believe  such  a  report  existed. 

Q.  Was  any  application  of  the  kind  made  to  your  know 
ledge  ? 

A.  No.  While  in  Paris,  Mr  Stuart  received  a  letter  from 
Mr  Gibson,  stating  the  delay  of  the  trial.  Mr  Stuart  wished 
to  have  an  interview  with  the  English  Ambassador.  He  waited 
on  Mr  Crosby,  and  explained  to  him  the  object  of  his  wish  to 
have  an  interview  with  the  Ambassador  himself.  He  went  to 
the  Ambassador's,  and  had  an  interview  with  Sir  Charles 
Stuart. 

Q.  Did  you  go  with  him  ? 

A.  I  went  to  the  Ambassador's  Hotel  with  him,  but  I  did 
not  see  Sir  Charles. 

Q.  Do  you  know  if  he  afterwards  came  to  Calais  to  be  in 
more  near  intercourse  with  his  friends  ? 

A.  He  did. 

Q.  Did  you  know  he  wrote  to  the  Ambassador  to  that  pur 
pose  ? 

A.  He  wrote  a  letter  before  he  left  Paris  to  the  Ambassa 
dor,  intimating  his  intention  of  removing  to  Calais.  *  1  saw 
that  letter,  and  know  it  was  delivered.  It  stated  he  would  al 
ways  be  ready  to  attend,  when  called  upon. 

JOHN  CLERK,  Esq.  of  Eidin,  Advocate,  sworn. 
Examined  by  Mr  MONCREIFF — 

Q.  Do  you  know  Mr  Stuart  ? 

A.  Yes,  I  am  acquainted  with  Mr  Stuart. 

*  This  Letter  will  be  found  in  Appendix,  No.  XII, 
p 
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Q.  Did  you  meet  with  him  in  London  soon  after  this  event 
took  place? 

A.   Yes,  Sir. 

Q.  Did  you  afterwards  see  him  in  Paris  ? 

A.  Yes. 

Q.  When  you  saw  him  in  London,  it  was  not  known 
whether  Sir  Alexander  was  dead  or  not  ? 

A.  It  was  not  known. 

Q.  When  you  saw  him  in  Paris,  did  you  give  him  the  in 
telligence  of  Sir  Alexander's  death  ? 

A.  I  did  not  give  Mr  Stuart  the  intelligence  of  the  death 
personally,  but  I  have  reason  to  believe  I  was  the  means  of 
communicating  the  intelligence  to  Lhim  ;  and  I  saw  him  soon 
afterwards, 

Q.  How  did  he  appear  to  be  affected  by  the  intelligence 
of  the  death  of  Sir  Alexander  ? 

A.  He  appeared  to  me  to  be  very  deeply  affected.  I 
saw  him  twice  before  the  intelligence  of  the  death  was  re 
ceived,  and  he  was  apprehensive  bad  news  might  arrive  ;  but 
•when  I  saw  him  after  the  intelligence  of  the  death  had  been 
communicated  to  him,  he  appeared  to  be  very  deeply  affected 
indeed.  He  shed  tears,  and  was  much  moved.  He  was  not 
so  much  so  afterwards,  though  he  remained  serious. 

ROBERT  MACONOCHIE  sworn. 
Examined  by  Mr  MURRAY. — 

Q.  Were  you  acquainted  with  the  late  Sir  Alexander  Bos- 
well  ? 

Q.  I  was. 

A.  You  were  well  acquainted  with  him  ? 

Q.  Very  well  acquainted  with  him. 

A.  You  received  a  letter  from  him  in  the  month  of  March 
last? 

A.  I  did. 

LORD  ADVOCATE. — I  hope  the  Counsel  for  the  defence 
will  not  deem  it  necessary  to  have  that  letter  read  :  it  is  a  pri 
vate  confidential  letter.  If  they  do,  there  it  is. 

Mr  JEFFREY.— I  can  assure  the  Court  and  the  learned 
Gentlemen  opposite,  that  we  have  no  desiie  to  do  more  than 
we  feel  to  be  necessary  for  the  defence  of  the  prisoner ;  and 
I  would  be  sorry  to  do  any  thing  that  could  excite  pain  to  the 
friends  of  the  deceased,  or  doubt  of  the  propriety  of  our  con 
duct  in  the  minds  of  the  learned  Gentlemen  opposite,  whose 


good  opinion  1  am  anxious  to  possess.  On  the  purport  of 
that  letter  I  will  make  but  one  remark.  The  letter  shows 
that  Sir  Alexander  considered  himself  as  liable  to  the  call  he 
received,  as  bound  to  answer  it,  and  particularly  a  call  at  the 
instance  of  Mr  Stuart, — that,  at  the  time  he  wrote  that  letter, 
he  contemplated  the  possibility  of  putting  Mr  Stuart's  life  in 
hazard.  And  we,  therefore,  think  it  material  to  prove  this, 
and  to  have  the  letter  produced  also,  as  another  specimen  of 
Sir  Alexander's  penmanship,  in  order  to  complete  the  proof 
of  the  hand-writing,  and  to  show,  comparatione  l\terarum> 
that  the  other  documents  founded  on  are  genuine. 

With  these  views,  whatever  my  own  inclination  may  be,  I 
cannot  abstain  from  calling  for  production  of  that  letter. 
And  I  hope  I  shall  not  be  thought  to  have  done  anything  im 
proper  or  unnecessary  on  this  occasion. 

LOUD  JusTiCE-Ci.EKK. — What  is  the  date  of  the  letter  ? 

A.  The  24th  of  March. 

Mr  MURRAY — When  you  received  it,  did  you  understand 
it  to  be  from  Sir  Alexander  ? 

A.  I  supposed  it  to  be  so,  and  I  answered  it  to  Sir  Alex* 
ander. 

Q.  Did  you  ever  receive  any  subsequent  communication 
from  Sir  Alexander  Boswell  ? 

A.  No,  none. 

Mr  COCKBURN. — All  of  us,  the  Counsel  for  Mr  Stuart, 
are  of  opinion,  that  every  word  of  that  letter  is  necessary  for 
his  defence,  and  ought  to  be  read. 

(The  letter,  which  will  be  found  in  the  Appendix,  No.  IX- 
was  read.) 

Dr  COVENTRY  sworn- 
Examined  by  Mr  JEFFREY.-— 

Q.  Are  you  acquainted  with  Mr  Stuart,  the  pannel  at  the 
bar  ? 

A.  I  am. 

Q.  Have  you  been  long  acquainted  with  him  ? 

A.  Eighteen  years. 

Q.  Have  you  known  him  in  public  and  in  private  society  ? 

A.  Very  well  in  both. 

Q.  I  ask  you  what  is  your  opinion  of  his  temper  and  dis 
position,  especially  as  to  violence  or  moderation. 

A.   His  temper  is  of  the  very  best. 

Q.  Have  you  had  occasion  to  meet  him  in  pretty  large 
meetings,  where  there  was  talk  and  raillery  going  on  ? 
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A.  Yes, 

Q.  Is  he  a  safe  man  to  joke  or  tease  a  little  ? 

A.  Perfectly  safe. 

A.  Very  conciliating  in  his  disposition  and  manners  ? 

A.  Very, 

Q.  Did  you  ever  happen  to  see  him  where  there  was  any 
disposition  to  quarrel  among  others  ? 

A.  Yes. 

Q.  And  how  did  he  comport  himself? 

A.  He  was  always  disposed  to  peace. 

Q.  Did  you  know  the  late  Sir  Alexander  Boswell  ? 

A.  Very  well. 

Q.  Had  you  been  long  acquainted  with  him  ? 

A.  For  about  twenty  years. 

Q.  Had  you  ever  any  correspondence  with  him  ? 

A".  A  great  deal  of  correspondence. 

Q.  Did  he  attend  your  lectures  ? 

A.  I  believe  he  did. 

Q.  Are  you  acquainted  with  his  hand-writing  ? 

A.  Yes. 

(The  signed  letter,  the  song,  and  the  letter  signed 
Ignotus,  were  shown  to  the  witness.) 

Q.  Look  at  the  address  of  the  one  dated  4{  Dumbarton." 
Is  that  his  hand-writing  ? 

A.  It  is  his. 

Q.  The  letter  signed  Alexander  Boswell — is  that  his  ge 
nuine  hand-writing  ? 

A.  Yes. 

Q.  There  is  a  single  sheet — a  metrical  composition — look 
at  it,  and  turn  to  the  address? 

A.  The  beginning  of  the  song  is  less  like  his  hand-writ* 
ing;  but  the  end  becomes  more  like  it.  But  I  believe  the 
whole  to  be  his.  The  B's  are  the  same,  and  the  C's  and 
Y's  throughout  the  paper  are  the  same. 

(Other  papers  here  shown  to  the  witness.) 

Q.   Have  you  seen  those  papers  before  ? 

A.  No. 

Q  Look  at  the  address  of  the  song,  and  of  the  letter 
signed  **  Ignotus."  Do  they  appear  the  sarre  ? 

A.  I  think  they  are  quite  the  same  hand-writing. 

Q.  Look  at  that  letter  ? 

CROWN  COUNSEL. — What  letter  is  that  ? 

IVlr  JEFFREY. — We  have  hitherto  only  been  examining 
the  hand-writing  of  the  documents  libelled,  and  produced  by 
the  prosecutor.  Along  with  our  defences,  and  in  our  de 
fences,  we  explain  the  purposes  for  which  we  bring  forward 
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certain  other  manuscripts ;  two  more,  one  signed  by  the  fic 
titious  name  of  "  Mark  Tod,"  that  which  I  have  now  in 
my  hand,  and  the  other  headed  on  the  top,  "  The  late 
Lieutenant  James  Stuart."  And  we  have  stated,  both  in 
the  defences,  and  in  the  opening  to-day,  that  Mr  Stuart  was 
decided  to  require  the  explanation  of  and  to  come  to  the 
meeting  with  £ir  Alexander  Boswell,  not  only  on  account  of 
the  evidence  libelled,  but  on  account  of  other  attacks,  the 
evidence  of  which  was  in  his  hands  at  the  time  that  Lord 
Rosslyn  communicated  with  Sir  Alexander  and  Mr  Dou 
glas.  If  we  find  no  objection  to  it,  I  intend  to  prove  that 
these  two,  being  original  articles  of  what  were  published  in 
the  Sentinel,  are  also  in  the  hand-writing  of  Sir  Alexander 
Boswell. 

Mr  M'NEILL. — If  these  documents  are  merely  for  esta 
blishing  the  identity  of  Sir  Alexander's  hand-writing,  we  do 
not  object. 

Mr  JEFFREY. —  We  shall  take  no  such  objection.  I  intend 
to  found  upon  them  in  corroboration  of  our  statement,  that 
beside  the  papers  taken  by  Lord  Rosslyn  to  Mr  Douglas 
and  Sir  Alexander,  there  were  other  writings  of  Sir  Alexan 
der's  offensive  and  injurious  to  Mr  Stuart.  He  obtained 
the  copies  of  other  article?,  in  reference  to  which  he  thought 
himself  justifiable  in  calling  on  Sir  Alexander  to  avow  whe 
ther  he  was  the  author  of  what  had  been  founded  upon. 

Lonn  ADVOCATE. — We  certainly  mean  to  object  to  this 
course.  We  submit  to  the  Court,  that  the  only  documents 
which  can  bear  upon  this  case  as  a  justification  of  the  gen 
tleman  at  the  bar,  are  those  which  were  founded  upon,  and 
produced,  and  stated  to  the  late  Sir  Alexander  Boswell,  and 
as  to  which  lie  was  called  to  stand  to  the  consequences.  And 
we  humbly  submit,  that  this  gentleman  is  not  now  to  pro 
duce  documents  which  were  not  produced  to  the  gentleman 
now  deceased,  and  as  to  which  no  duel  took  place-  It 
is  quite  plain,  if  these  had  been  founded  upon,  Sir  Alex 
ander  might  either  have  denied  them  to  be  his,  in  conse 
quence  of  which  no  evidence  of  any  kind,  according  to  Lord 
Rosslyn,  would  have  been  received  to  the  contrary,  or  he 
might  have  made  such  an  apology  with  respect  to  them  as 
would  have  been  satisfactory.  Now,  to  bring  forward  these 
documents  in  justification  of  the  conduct  of  the  prisoner  at 
the  bar,  would  be  a  most  indecorous  proceeding,  and  such 
as  cannot  be  allowed  at  this  stage  of  the  proceedings. 

LORD  JUSTICE- CLERK. — In  the  first  place,  the  Court  must 
hear  the  defences.  Let  us  hear  the  defences  read,  and  see 
if  these  documents  are  therein  referred  to. 
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.  —  The  Prosecutor  is  not  allowed  to  prove 
any  thing  that  is  not  in  the  indictment  ;  but  can  it  be  said 
a  pannel  is  confined  to  any  thing  a  Prosecutor  is  willing  to 
produce?  He  has  here  produced  the  articles  mentioned  to 
Sir  Alexander  Boswell  ;  but  is  he  entitled  to  limit  the  pro 
ductions  to  what  might  appear  to  him  to  be  of  an  injurious 
nature.  Unless  we  go  some  centuries  back,  we  cannot  re 
ceive  such  a  rule. 

LORD  JUSTICE-CLERK.  —  I  see  no  difficulty  here.  The 
present  question  relates  to  articles  which  are  alleged  to  be 
the  manuscripts  of  other  articles  in  the  publication  alluded 
to,  and  which  the  prisoner  says  he  will  prove  to  be  of  the 
hand-writing  of  the  deceased.  No  doubt  the  Public  Prosecu 
tor  has  founded  upon  certain  articles  in  the  hand-writing 
of  the  deceased,  or  some  of  which  he  admits,  and  others 
not,  to  be  of  his  hand-writing,  and  which  are  alluded  to  in 
the  conversation  which  preceded  the  duel.  But,  most  un 
questionably  Mr  Stuart,  standing  upon  his  defence,  cannot 
be  confined  to  those  papers  produced  by  the  Public  Prose 
cutor,  but  may  extend  his  defence  to  other  papers  which  he 
conceives  to  have  been  of  the  hand-writing  of  the  deceased. 
It  does  not  appear  to  me  that  he  can  be  restricted  to  the  pa 
pers  produced  by  the  Public  Prosecutor. 

LORD  GILLIES.  —  It  is  quite  clear  to  me  that  the  pannel 
is  entitled  to  prove  his  defence.  1  coincide  with  the  opinion 
your  Lordship  has  given. 

Q.  Dr  Coventry,  look  at  the  hand-writing  of  that  paper, 
signed  "  Mark  Tod,v—  does  it  appear  to  you  to  be  Sir  Alex 
ander  BoswelFs  hand-writing  ? 

A,  1  think  it  is  his  hand-writing. 

(Another  paper,  "  The  late  Lieutenant  James  Stuart,*' 
was  handed  to  the  witness.) 

Q.  Have  you  formed  any  opinion  as  to  the  hand-writing 
of  that  ? 

A.  It  is  the  same  hand-writing. 

Q.  On  examining  those  papers,  you  are  satisfied  they  are 
the  same  hand.  Have  you  seen  them  before  ? 

A.  I  think  them  the  same  hand  5  but  I  did  not  see  them 
before. 

CHARLES  DALRYMPLE  GAIRDNER  sworn. 

Examined  by  Mr  JEFFREY. 
Q,  Where  do  you  live  ? 
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A.  At  Kilmarnock. 

Q.  You  are  a  manager  of  the  Banking  House  of  Hunter 
and  Company  ? 
A.  Yes. 

Q.  Were  you  well  acquainted  with  the  late  Sir  Alexan 
der  Boswell? 
A.  Yes. 

Q.  You  had  served  in  the  same  troop  of  cavalry  ? 
A.  Yes,  I  had. 
Q.  For  many  years  ? 
A.  For  six  years. 
Q.  Did  you  correspond  with  him  ? 

A.  Yes ;  and  I  had  occasion  to  know  his  hand-writing 
otherwise. 

Q.  Did  he  do  business  with  your  bank  ? 
A.  He  did  business  with  our  bank  at  Ayr. 
Q.  But  you  know  his  hand-writing.     Have  the  goodness 
to  look  at  that  letter  ?     (The  signed  letter  was  handed  to 
the  witness.) 

Q.  Do  you  take  that  to  be  his  genuine  hand  ? 
A.  That  is  his  hand. 

(The  witness  was  then  asked  to  look  at  the  letter  sign 
ed  "  Jgnotus.'') 

Q.  Does  that  appear  to  be  the  same,  or  a  different  hand  ? 
Look  at  that  other  ?     Is  that  the  same  hand-writing  ? 
A.  It  appears  to  be  the  same  hand-writing. 

(The  song  was  handed  to  the  witness.) 
Q.   Look  at  the  latter  part  of  that?      Is  it  the  same 
hand? 

A.  This  writing  was  formerly  shown  to  me,  and,  at  first 
sight,  I  could  not  identify  the  hand-writing  at  all  5  but,  up 
on  comparing  it,  and  examining  it  minutely,  I  am  satisfied 
it  is  the  hand-writing  of  Sir  Alexander  Boswell,  particularly 
the  latter  part  of  it.  The  first  part  of  it  is  disguised  ;  the 
latter  part  of  it,  I  am  certain,  is  of  his  hand-writing. 

Q.  Compare  the  address  of  the  song  with  that  of  the  other 
papers  lying  by  you  ?     Do  they  appear  to  be  different  ? 
A.  They  appear  to  be  of  ihe  same  hand. 
Q.  Would  you  know  the  address  to  be  in  the  hand  of  Sir 
Alexander  ? 

A.  I  would  know  it  to  be  the  hand-writing  of  Sir  Alex 
ander. 

Q.  Look  at  that  paper  signed  "  Mark  Tod  ?" 
A.  I  conceive  that  also  to  be  the  hand-writing  of  Sir  Alex 
ander  Boswell. 


120 

Q.  Next  look  at  the  paper  with  the  title  "  The  late  Lieu 
tenant  James  Stuart  ?" 

A-  I  think  that  also  is  Sir  Alexander's  hand. 

Mr  JEFFREY. — We  have  three  or  four  witnesses  yet  as  to 
the  hand-writing. 

ADAM  DUFF,  Esq.  sworn. 

Examined  by  Mr  MURRAY. — Q.  Do  you  recollect  certain 
proceedings  before  you  at  the  instance  of  Mr  Alexander,  with 
concurrence  of  the  public  prosecutor,  to  recover  certain  papers 
which  he  alleged  had  been  taken  from  the  Sentinel  office  r 

A.  Yes,  I  do. 

Q.  When  did  that  take  place? 

A.   About  the  end  of  March. 

Q.  Do  you  recollect  Mr  Spalding  being  examined  before 
you  as  the  agent  for  Mr  Borthwick,  and  ordered  by  you  to 
produce  certain  papers  which  he  said  had  been  taken  from  the 
Sentinel  office? 

A.  Yes. 

Q.  You  ordered  him,  and  he  produced  them  ? 

A.  Yes. 

Q    They  were  delivered  under  protest  ? 

A.  Yes. 

Q.   Is  that  your  signature  along  with  Mr  Spalding's? 

A.  This  is  the  Docquet  that  Mr  Spalding  and  I  affixed  up 
on  the  papers.  (Witness  read  the  docquet  signed  by  him  and 
by  Mr  Spalding.) 

Q.  Look  at  that  paper.  (Shown  the  paper  entitled  "  The 
late  Lieutenant  James  Stuart.")  Is  that  one  of  the  papers 
marked  by  you  and  Mr  Spalding  ? 

A.  It  is. 

Q.  Look  at  that.  (Shown  "  Mark  Tod.")  Is  that  another 
of  them  ? 

A.  Yes,  this  is  one  of  the  papers  marked  by  us.  The  doc 
quet  is  as  follows.  (Heads  the  docquet.) 

Q.  That  is  the  docquet  affixed  by  you  and  Mr  Spalding  at 
the  time  ? 

A.  Not  exactly  at  the  time.  The  papers  lay  under  my 
custody  two  or  three  days  till  the  docquets  were  put  on  and 
signed. 

Q.  Were  you  examined  as  a  haver  to  produce  these  papers  ? 

A.  Yes,  on  Thursday  last. 

Q.  Were  they  then  produced  by  you  ? 

A.  I  could  not  produce  them,  because,  some  day  betwixt 
the  5th  and  10th  April,  a  petition  was  presented  to  me  in 


name  of  the  Lord  Advocate,  to  have  the  papers  forwarded  to 
the  Crown  Agent,  to  be  produced  on  the  trial  of  William 
Murray  Boithwick  at  Glasgow. 
Q  And  you  had  delivered  them  ? 

A.  I  ordered  them  to  be  delivered  to  the  Crown  Agent, 
who  signed  a  receipt  for  them  on  the  back  of  the  Lord  Ad 
vocate's  petition. 

Mr  MONCREIFF  to  the  Lord  Advocate. — We  trust  your 
Lordship  is  now  satisfied  that  \ve  have  proved  these  docu 
ments  ? 

The  LORD  ADVOCATE. —  By  no  means. 
Mr  MONCREIFF. — Then  we  shall  call  Mr  Spalding. 
Mr  JEFFREY    to  the  witness  Mr  Duff. — Q.  Do  you  re 
member  of  the    parties  Stevenson  and  Stuart  being  bound 
over  to  keep  the  peace  ? 
A.  Yes,  1  do. 

Q.  The  subject  was  on  account  of  a  publication  in  the 
Beacon  newspaper  ? 
A.  Yes. 

Q.  Do  your  recollect  of  Mr  Stuart  calling  on  you  subse 
quently,  stating  that  he  continued  to  be  assailed  by  publica 
tions  in  that  paper,  and  that  he  then  put  it  to  you  that  these 
publications  should  be  inquired  into  by  you  and  put  a  stop  to, 
or  interdicted  ? 

A.  1  recollect  of  his  calling  on  me  for  that  purpose. 
Q.  And  you  declined  to  interfere  ? 

A.  1  did  not  think  that  that  was  the  proper  course  to  be 
adopted,  because  it  might  appear  to  be  an  undue  interference 
on  my  part  with  the  liberty  of  the  press. 

Mr  JEFFREY  to  the  Court. — The  letter  signed  "  Mark 
Tod"  will  be  found  in  No.  I?1,  of  the  Sentinel  newspaper  at 
p.  1S3.  The  clerk  will  read  it  at  the  conclusion  of  the  evi 
dence  for  the  pannel ;  and  in  the  same  way  he  will  read  the 
article,  "  The  late  Lieutenant  James  Stuart,"  which  will  be 
found  in  No.  20.  of  the  Sentinel,  p.  126.  We  say  that  the 
manuscripts  of  these  publications  are  holograph  of  Sir  Alex 
ander  Boswell. 

WILLIAM  SPALDING  recalled, 

And  examined  by  Mr  MONCREIFF.— You  told  us,  when 
you  were  lately  before  us,  that  you  brought  away  from  Glas 
gow  some  of  the  manuscripts  of  the  Sentinel  newspaper,  and 
carried  them  to  Edinburgh,  after  which  you  were  obliged  to 
produce  them  before  the  Sheriff? 
A.  I  did. 

Q.  Now,  look  at  that  paper,  (shown  the  paper  signed 
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"  Mark  Tod/*)  and  look  at  the  docquet  at  the  end  of  it.     ls> 
that  one  of  them  ? 

A.  It  is. 

Q.  Look  at  that  one  also,  (shown  "  The  late  Lieutenant 
James  Stuart/')  Is  that  one  of  them  ? 

A.  It  is. 

Q.  These  were  in  your  possession  ? 

A.  They  were. 

Q.  Did  you  produce  them  to  Mr  Stuart  t 

A.  Once,  I  did.  At  least  the  one  signed  "  Mark  Tod"  was 
so  produced  by  me  to  Mr  Stuart. 

Q.  Had  he  seen  them  before,  when  you  were  examining 
them? 

A.  He  had. 

Mr  MONCREIFF  to  the  Conrt — We  now  refer  to  the  first 
number  of  the  Sentinel.  After  that,  we  refer  to  the  process  of 
damages  at  the  instance  of  Mr  Stuart  against  Borthwick  and 
Alexander,  the  printers  and  publishers  of  the  Sentinel  newspa 
per  ;  and  particularly  to  the  last  article  of  the  answers  for  the 
defenders  in  that  action  to  Mr  Stuart's  condescendence. 

JUSTICE-CLERK. — Was  that  answer  put  in,  and  does  it 
form  part  of  the  process,  alter  it  came  judicially  before  the 
Jury  Court ;  or  was  it  lodged  in  the  process  while  it  remained 
in  the  Court  of  Session  ? 

Mr  COCKBURN — It  was  only  lodged  the  other  day,  after 
the  process  was  transmitted  to  the  Jury  Court.  No  Judge  of 
the  Jury  Court  ever  saw  it-  We  desire  to  have  read  by  the 
clerk  the  7th,  14th,  and  15th  articles  of  that  answer. 

(The  articles  were  then  read  by  the  clerk,  as  in  the  Ap- 
•  pendix.) 

GEORGE  BRUCE,  Sworn  by  LORD  SUCCOTH. 

Examined  by  Mr  JEFFREY. — Are  you  a  messenger  at 
arms  ? 

A.  Yes. 

Q.  Were  you  employed,  in  execution  of  a  warrant,  to  bring 
Sir  Alexander  Bosweli  and  Mr  Stuart  to  the  Sheriff  on  the 
night  of  the  23d  March  last  ? 
'    A.  I  was. 

Q.  At  what  o'clock  was  it  ? 

A.  About  eleven  o'clock-  1  went  to  Sir  Alexander's  house, 
and  on  inquiring  for  him,  I  was  told  he  was  in  bed  ;  and  the 
servant  said  he  was  unwilling  to  disturb  him.  I  told  him  the 
person  wished  to  see  him,  who  was  to  call  on  him  in  the  even- 


ing.  The  servant  then  went  up  stairs,  and  in  a  little  Sir  Alex 
ander  came  down.  He  was  told  he  was  my  prisoner. 

Q   How  did  he  take  it? 

A.  He  was  very  unwilling  to  come  along  with  me  at  first* 
but  at  length  said  he  would  accompany  me  in  a  few  minutes, 
He  said  to  me,  What  if  I  should  return  and  say  he  Was  not  at 
home  ?  I  told  him  I  could  not  do  it ;  and  that  he  must  come 
with  me. 

Q.   Fie  went  at  last? 

A.  He  wished  to  go  up  stairs  for  a  few  minutes. 

Q.  Did  he  go  ? 

A.  Yes. 

Q.  Did  he  stay  long  ? 

A.  Nearly  ten  minutes.  I  sent  in  a  message  to  say  I 
could  not  stop  longer. 

Q.  Did  he  make  any  remark  or  observation  of  what  he 
understood  this  arrest  to  be  about  ? 

A.  On  the  way  to  the  Sheriff,  he  said,  some  of  his  friends 
must  have  given  this  information ; — that  they  had  done  it 
for  good,  but  it  was  the  worst  thing  they  could  have  done  for 
him,  as  it  would  oblige  him  to  go  and  live  on  the  Continent, 
if5 and  he  stopped,  and  said  nothing  more. 

LORD  KINEBDER  sworn.    Examined  by  Mr  JEFFREY. 

Q.  May  I  ask  your  Lordship  if  you  are  acquainted  with 
Mr  Stuart  ? 

A.  Perfectly  well. 

Q.  Have  you  been  long  acquainted  with  him  ? 

A.  I  cannot  exactly  say  ;  I  should  think  three  or  four  and 
twenty  years.  Certainly  above  twenty. 

Q,  Pretty  intimately  acquainted  ? 

A.  Extremely  so. 

Q.  You  have  known  him  both  publicly  and  privately  ? 

A.  Yes. 

Q.  So  that  you  have  met  him  in  the  country,  as  well  as  in 
town  ? 

A.  Yes. 

Q.  May  I  ask,  what  opinion  you  have  formed  of  Mr 
Stuart,  in  point  of  respectability,  general  character,  and  gen 
tlemanly  conduct  ? 

A.  During  those  twenty  years,  I  have  been  very  much 
connected  with  Mr  Stuart  professionally,  and  likewise  pri 
vately  ;  and  certainly,  in  all  my  lifetime,  I  never  knew  a 
more  perfectly  good-tempered,  kind-hearted,  amiable  man, 
nor  a  safer  companion, 
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Q.  You  are  aware  that  Mr  Stuart  takes  a  considerable 
share  in  politics.  I  think  he  has  not  the  good  fortune  to 
have  agreed  with  you  on  political  subjects  ? 

A.  On  subjects  of  that  kind,  we  differed  very  decidedly 
indeed. 

Q.  I  introduced  the  observation,  in  order  to  ask  whether 
you  considered  him  as  liable  to  be  tainted  with  personal 
hostility  against  those  who  differed  with  him  in  political  sen 
timents  ? 

A.  Certainly  not ;  very  much  the  reverse. 

Q.  You  never  found  him  make  difference  of  political  opi 
nion  any  bar  to  your  cordiality  in  private  life  ? 

A.  No.  I  never,  in  any  communication  I  have  had  with 
Mr  Stuart,  had  the  smallest  difference  with  him  in  private  life. 

Q.  Perhaps  you  may  recollect  an  occurrence  that  happen 
ed  in  Fife  some  years  ago,  when,  by  some  accident  or  cause, 
his  name  was  omitted  in  the  commission  of  the  peace  ? 

A.  I  have  heard  of  what  occurred  at  that  time. 

Q.  You  will  perhaps  recollect  the  tenor  of  the  resolutions 
adopted  at  a  meeting  held,  in  consequence,  on  that  occasion, 
to  get  his  name  replaced  ? 

A.  No  farther  than  that  it  was  for  the  purpose  of  having 
Mr  Stuart's  name  restored. 

Q.  Was  a  resolution  passed  expressive  of  the  opinion  the 
meeting  held  of  his  character  ? 

A.  Yes. 

Q.  Was  it  unanimously  and  cordially  adopted  by  the 
meeting  ? 

A.  Yes.  It  was  at  Lord  Moray's.  It  was  in  a  small  com 
mittee  at  Lord  Moray's,  at  which  I  was  present. 

Dr  ROBERTSON  BARCLAY  Sworn. 

Examined  by  Mr  JEFFREY. 

Q.  Are  you  acquainted  with  Mr  Stuart,  the  pannel  ? 

A.  Very  well. 

Q.  Have  you  known  him  for  many  years  ? 

A.  Above  twenty  years. 

Q.  You  reside  in  his  neighbourhood  in  the  country  ? 

A.  Within  eight  or  ten  miles  of  him. 

Q.   In  the  same  district  in  Fife  ? 

A.  Yes. 

Q.  Have  you  had  frequent  occasions  to  meet  him  in  pub 
lic  and  private  ? 

A.  Yes. 

Q.  What  is  your  opinion,  and,  so  far  as  known  to  you,  the 
general  opinion,  of  his  character  for  respectability  and  ho- 


nour,  but  chiefly  in  respect  of  temper — I  mean  as  to  his  be 
ing  peaceable  or  quarrelsome  ? 

A.  His  character  is  as  respectable  as  that  of  any  gentleman 
in  the  county ;  and  as  for  temper,  I  have  never  known  a  man 
better  tempered. 

Q.  Do  you  remember  the  occasion  of  Mr  Stuart's  name 
being  omitted  in  the  new  commission  for  the  peace  of  the 
county,  and  of  a  meeting  being  called  in  order  to  have  it  re 
placed  ? 

A.  Yes. 

Q.   Did  you  attend  that  meeting  ? 

A.  I  did. 

Q.  Were  the  resolutions  generally  adopted  ? 

A.  They  were.  It  was  unanimously  resolved  to  apply  to 
the  Lord-Lieutenant  of  the  county  to  restore  his  name  to  the 
commission. 

Q.  Resolutions  were  proposed  on  that  occasion  ? 

A.  Certainly. 

Q.  Was  there  a  considerable  attendance  on  that  occasion  ? 

A.  It  was  a  meeting  more  numerous  than  usual. 

Mr  JEFFREY. — I  beg  your  attention  to  what  I  am-going 
to  read. 

(The  Resolutions  were  then  read  by  Mr  Jeffrey.  *) 

Mr  JEFFREY. — There  is  a  gentleman  who  sits  at  the  bar, 
Mr  Erskine  of  Cardross,  to  whose  testimony  being  taken  as  to 
Mr  Stuart's  character,  I  fancy  there  will  be  no  objection,  al 
though  he  has  been  present  during  this  trial.  (No  objection 
stated.) 

Mr  ERSKINE  Sworn. 

Examined  by  Mr  JEFFREY. 

Q.  Are  you  intimately  acquainted  with  Mr  Stuart,  who  is 
sitting  by  you  ? 

A.  I  have  been  so  from  his  infancy  up  to  this  moment. 

Q.  Were  you  connected  together  in  your  education  ? 

A.  We  are  very  nearly  connected  by  blood.  At  an  early 
age  we  were  very  much  together,  and  so  we  have  continued  to 
be  in  after  life. 

Q.  You  have  continued  intimate  since  ? 

A.  Intimate  till  the  present  time. 

Q.  What  is  your  opinion,  upon  oath,  as  to  his  character 
for  honour  and  respectability,  and  more  particularly  as  to 
disposition  and  temper — whether  is  he  disposed  to  seek  or 
avoid  quarrels  ? 

*  See  Appendix,  No-  III. 
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A.  As  to  disposition,  he  is  particularly  mild  and  gentle. 
I  have  ever  been  of  opinion  he  has  more  of  the  milk  of  hu 
man  kindness  in  him  than  any  person  I  ever  met  with.  I 
never  heard  him  make  an  ill-natured  remark  of  any  person, 
in  the  course  of  my  life,  on  any  occasion  whatever. 

Mr  WILLIAM  GULLAND  Sworn. 

Examined  by  Mr  JEFFREY. 

Q.  You  reside  in  the  western  district  of  Fife  ? 

A.  Yes. 

Q.  Are  you  well  acquainted  with  Mr  Stuart  ? 

A.  Yes. 

Q.  Have  you  known  him  for  a  long  period  of  time  ? 

A.  Yes. 

Q.  And  met  him  both  in  public  and  on  private  occa 
sions  ? 

A.  Yes. 

Q.  Have  you  commonly  gone  along  with  or  against  him 
in  political  votings  ? 

A.  Always  against  him. 

Q.  I  think  you  acted  as  an  agent  for  General  Wemyss  in 
the  canvass  for  the  county  in  the  year  1806? 

A.  I  did  what  I  could  for  my  friend. 

Q.  Mr  Stuart  was  engaged  for  Mr  Ferguson  of  Raith  in 
the  same  occupation  ? 

A.  Yes. 

Q.  In  the  county  meetings  do  you  not  usually  meet  with 
Mr  Stuart  ? 

A.  I  do. 

Q.  At  district  meetings  ? 

A.  Yes. 

Q.  From  what  you  know  of  this  gentleman,  in  the  way  of 
friendship  and  opposition,  will  you  give  us  your  opinion  as  to 
his  character  generally,  and  particularly  as  to  his  disposition 
and  temper  ? 

A.  His  character  is  good,  and  his  temper  also  good,  as  far 
as  I  know  him. 

Q.  You  know  he  held  a  lieutenancy  in  one  of  the  Yeo 
manry  Cavalry  troops  ? 

A-  Yes.  He  gave  up  his  commission  in  1819.  I  served 
with  him  about  twenty  years  in  that  troop. 

Q.  Was  he  very  zealous  and  attentive  in  the  duty  of  that 
troop  ? 

A.  Very  zealous  and  very  attentive. 
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Q.  Did  he  appear  to  make  any  distinction  at  the  mess,  or 
any  where,  on  account  of  political  differences  of  opinion  ? 

A.  Never  ;  he  rather  discouraged  any  tendency  to  dispute 
on  politics. 

FRANCIS  WALKER,  W.  S.  Sworn. 

Examined  by  Mr  CUNINGHAME. 

Q.  How  long  have  you  known  the  prisoner  ? 

A.  Thirty  years  and  better ;  intimately  for  twenty. 

Q.  You  and  he  have  been  decidedly  opposed  to  one  another 
in  political  sentiments  ? 

A.  We  were  always  good  friends,  and  generally  of  the 
same  views,  except  as  to  politics. 

Q.  Did  he  appear  to  you  a  person  who  allowed  political 
differences  of  opinion  to  interfere  with  his  private  sentiments 
of  friendship  and  regard  in  private  life  ? 

A.  I  never  differed  with  him  in  private  life. 

Q.  And  were  you  in  the  habit  of  meeting  with  one  ano 
ther  both  in  town  and  country  ? 

A.  Frequently. 

Q.  What  is  your  opinion  of  his  demeanour  in  private  life, 
particularly  as  to  disposition  and  temper  ? 

A.  He  is  a  remarkably  good  tempered  man, — not  a  man 
likely  to  give  or  take  offence  rashly  upon  any  occasion. 

Q.  Did  you  always  consider  him  as  a  safe  companion  ? 

A.  I  did. 

Q.  More  given  to  make  up  than  widen  breaches  ? 

A.  Certainly. 

Wr ALTER  COOK,  W.  S.  Sworn. 

Examined  by  Mr  JEFFREY. 

Q.  Have  you  been  long  acquainted  with  Mr  Stuart  ? 

A.  Yes,  I  have,  twenty-three  or  twenty-four  years  at  the 
least. 

Q.  Have  you  been  in  an  intimate  state  with  him  most  of 
that  time  ? 

A.  Yes,  I  was  in  a  society  with  him  at  a  very  early  age — 
and  I  have  been  always  on  a  very  pleasant  footing  with  Mr 
Stuart. 

Q.  I  think  Mr  Stuart  and  you  have  not  quite  agreed  in 
politics  ? 

A.  Not  altogether. 

Q,  Did  that  ever  make  any  difference  between  you  ? 

A.  Never  in  the  least,  Sir. 
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Q.  Did  you  know  any  man  in  whom  political  difference 
makes  less  in  private  friendship  ? 

A.  I  can  only  state,  as  to  Mr  Stuart,  I  am  not  aware  it 
ever  made  any  on  his  mind.  I  have  often  differed  with  Mr 
Stuart  in  opinion,  but  no  difference  of  political  opinion  ever 
created  any  impression  on  my  mind  against  Mr  Stuart,  or  any 
difference  in  friendship  betwixt  us. 

Q.  You  were  rival  competitors  for  an  honourable  office  a 
few  years  ago, — that  canvass  was  conducted  with  good  hu 
mour  ? 

A.  I  very  often  had  occasion  to  say,  no  canvass  could  be 
more  fairly  and  honourably  conducted.  Mr  Stuart  was  the 
successful  candidate.  Every  part  of  Mr  Stuart's  conduct  was 
as  honourable  and  as  fair  as  it  was  possible  to  be.  The  ge 
neral  opinion  was,  that  the  canvass  would  run  very  nearly  be 
twixt  us.  Our  respective  friends  were  very  active  for  a  pe 
riod  of  more  than  two  months.  This  made  no  change  on  Mr 
Stuart ;  on  the  contrary,  it  rather  increased  our  friendship. 

Mr  JEFFREY — What  you  have  stated  is  most  honourable 
to  both.  Upon  that  may  I  ask  you,  Whether  you  have  ever 
seen  in  Mr  Stuart  a  disposition  to  quarrel  with  others  ? 

A.  I  have  never  seen  any  instance  to  make  me  think  Mr 
Stuart  was  at  all  given  to  quarrel. 

RICHARD  MACKENZIE,  W.  S.  Sworn. 

Examined  by  Mr  COCKBURN. 

Q.  Have  you  known  Mr  Stuart  long  ? 

A.  Rather  more  than  thirty  years. 

Q.  Intimately? 

A.  Intimately. 

Q.  In  all  sorts  of  business  ? 

A.  Yes. 

Q.  In  the  intercourse  of  private  and  public  life  ? 

A.  Yes. 

Q,  What  is  your  opinion  of  his  character  in  reference  to 
peaceableness  of  disposition  ? 

A.  He  is  a  very  amiable  and  remarkably  good  tempered 
and  agreeable  man. 

Q.  Have  you  ever  known  him  addicted  to  quarrel  ? 

A.  No. 

Q.  Or  ever  indulge  in  any  vindictive  feelings  ? 

A.  No.  p 

Q.  I  believe  you  have  not  the  fortune  to  agree  in  politics, 
— has  that  tended  at  all  to  embitter  your  intercourse  with 
one  another  ? 


A.  I  have  been  for  twenty  years  a  member  of  a  club  along 
with  him,  supping  together  frequently,  and  I  do  not  think  I 
ever  saw  him  a  moment  out  of  temper  during  the  whole 
time. 

HAY  DONALDSON,  W.  S.  Sworn. 

Examined  by  Mr  MONCREIFF. 

Q.  You  have  been  well  acquainted  with  Mr  Stuart  ? 

A.  Yes. 

Q.  How  long  ? 

A.  Nearly  thirty  years. 

Q.  How  did  you  first  become  acquainted  ? 

A.  I  think  we  became  acquainted  at  College  about  1793 
or  1794. 

Q.  You  have  had  a  good  deal  of  intercourse  together  ? 

A.  Very  much  indeed. 

Q.  I  think  you  were  at  one  time  in  partnership  ? 

A.  From  1804  to  1816,  about  eleven  years  and  a  half. 

Q.  In  the  course  of  that  time  you  have  seen  a  good  deal 
of  him  ?  ri^ 

A.  Very  much. 

Q.  How  did  you  find  him  in  point  of  temper  and  disposi 
tion  ? 

A.  I  always  considered  him  as  eminently  distinguished  for 
command  of  temper,  kindliness  of  disposition,  humanity,  and 
every  correct  and  honourable  principle. 

Q.  Were  you  accustomed  to  hear  him  speak  harshly  of 
people  ? 

A.  1  do  not  remember  a  single  instance  of  his  applying  a 
harsh  epithet  to  any  man  whatever,  either  in  a  public  or 
private  capacity. 

Q.  I  need  not  ask  you,  then,  if  you  consider  him  a  safe 
companion  ? 

A.  Of  all  men  I  ever  met  with  in  the  intercourse  of  so 
ciety,  1  should  the  least  hesitate  to  apply  that  character  to 
Mr  Stuart. 

Q.  I  believe  you  do  not  agree  in  politics  ? 

A.  Upon  that  subject  we  entirely  differed  in  opinion. 

Q.  Have  you  been  accustomed  to  converse  with  him  on 
political  topics  ? 

A.  Freely  and  unreservedly. 

Q.  Without  fear  of  this  leading  to  any  disagreement  or 
difference  between  you  ? 
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A.  Never;  I  have  often  conversed  with  him,  and  heard 
him  converse,  on  political  subjects  ;  but  neither  in  his  con 
versations  with  myself,  nor  in  that  more  general  society  in 
which  I  was  accustomed  to  meet  him,  did  I  ever  observe 
him  indicate  any  keenness  or  intemperance  on  political  sub 
jects. 

Q.  The  partnership  between  you  is  dissolved  ? 

A,  It  was  dissolved  about  six  years  ago. 

Q.  How  was  that  done  ?  did  you  part  in  good  humour? 

A.  It  was  done  very  much  upon  my  own  suggestion; 
and,  I  believe,  Mr  Stuart  did  me  the  honour  to  express 
his  concern  and  regret  that  we  should  separate.  But  neither 
in  the  discussions  preparatory  to  that  event,  nor  in  the  ar 
rangements  consequent  on  it,  did  he  ever,  on  any  occasion, 
act  to  me  otherwise  than  in  perfect  good  temper. 

Q.  And  you  have  continued  friends  ever  since  ? 

A.  We  have,  down  to  the  present  time. 

Mr  JEFFREY. — It  is  quite  unnecessary  to  go  on  with  this. 
With  the  reading  of  the  papers  proved,  we  will  close  our 
case. 

Mr  COOKBURN — I  wish  to  read  to  the  Jury  the  offensive 
passages  in  the  articles  of  the  Sentinel,  that  have  been  proved 
to  be  in  the  hand-writing  of  Sir  Alexander  Boswell.  I  shall 
first  read  three  or  four  lines  of  the  Song,  I  shall  read  from 
the  printed  copy.  I  read  the  two  passages  pointed  at  by 
Lord  Rosslyn.  The  words  are — 

There's  stot-feeder  Stuart, 

Kent  for  that  fat- cow— art, 

How  glegly  he  kicks  ony  ba',  man  ; 

And  Gibson,  lang  chiel,  man, 

Whase  height  might  serve  weel,  man, 

To  read  his  ain  name  on  a  wa',  man. 

And  they  crack  and  we  tak,  &e. 

Your  knights  o'  the  pen,  man, 

Are  a*  gentlemen,  man, 

Ilk  body's  a  limb  o*  the  law,  man  ; 

Tacks,  bonds,  precognitions, 

Bills,  wills,  and  petitions, 

And  ought  but  a  trigger  some  draw,  man. 

And  they  crack  and  we  tak,  &c. 

Mr  Cockburn  then  read  passages  from  each  of  the  ar 
ticles,  "  Mark  Tod"  and  ««  The  late  Lieutenant  James 
Stuart."  * 

*  These  articles  are  printed  in  the  Appendix. 
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Mr  COCKBUHN. — There  is  one  other  passage  which  I  wiih 
to  read  from  thejirst  number  of  the  Sentinel- 

Mr  M'NciLL. — This  article  is  not  alleged  to  be  in  the 
hand-writing  of  Sir  Alexander  Boswell,  and  it  is  the  subject 
of  the  action  in  the  Jury  Court,  now  in  dependence. 

The  passage  was  then  read  by  Mr  CocJcburn.  (See  Ap 
pendix,  No.  V.) 


Mr  JEFFREY.— After  what  has  been  done,  I  trust  I  shall 
be  considered  as  sufficiently  discharging  my  duty  in  the  eyes 
of  the  public  and  of  my  client,  in  now  saying,  that  I  here 
close  the  evidence  in  his  behalf. 

LORD  ADVOCATE. — Gentlemen  of  the  Jury, — After  the 
length  of  time  which  you  have  been  called  upon  to  give 
your  attention  to  this  interesting  and  important  case,  it  will 
be  satisfactory  to  you  and  to  the  Court,  that  the  course  which 
I  am  now  about  to  pursue,  sanctioned,  as  I  trust  you  will 
admit  it  is,  by  the  convictions  on  my  own  mind,  and  sup 
ported  as  it  is  by  the  opinion  of  my  learned  friend  the  Soli 
citor-General,  and  of  the  other  gentlemen  with  whom  I  act, 
that  that  course  is  at  least  calculated  to  save  you  a  consider 
able  portion  of  time  in  listening  to  any  statement  of  mine, 
and  that  it  will  probably  save  some  portion  of  the  time  of 
my  learned  brother  who  is  to  address  you  on  the  part  of  the 
prisoner. 

Gentlemen,  before  I  precisely  point  out  what  that  course 
is,  I  trust  I  shall  be  forgiven  tor  stating,  that,  in  whatever 
view  this  case  is  looked  to  by  you,  or  by  the  country,  sure  I 
am  that  no  doubt  can  arise  on  the  propriety  of  the  present 
prosecution.  It  has  been,  and  I  trust  ever  will  continue 
to  be,  the  invariable  course  when  the  life  of  any  indivi 
dual,  however  low  in  society,  has  been  taken  from  him  by 
violence,  that  the  circumstances  connected  with  that  crime 
should  form  the  subject  of  a  criminal  investigation  before  the 
Criminal  Court  of  this  country,  and  that  the  person  against 
whom  the  accusation  lies  shall  have  a  verdict  upon  his  case 
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either  establishing  his  guilt,  or  acquitting  of  ail  crime  ;  and 
if  this  be  a  salutary  practice  in  the  general  case,  sure  I  am 
you  will  concur  with  me  that  this  is  a  case  in  which  such 
investigation  is  eminently  required,  where  an  individual  has 
suffered,  it  certainly  must  be  admitted,  by  illegal  violence, 
where  that  individual  was  in  the  prime  of  life,  the  father  of 
a  numerous  family,  a  zealous  and  active  magistrate,  a  Vice- 
Lieutenant  of  a  considerable  county,  a  person  gifted  with 
talents  and  qualities  alike  useful  to  society,  and  to  en 
dear  him  to  the  circle  of  his  private  acquaintance.  When 
such  a  person  falls  by  violence,  assuredly  it  is  expedient 
for  the  justice  of  the  country  that  the  case  should  be  in 
vestigated  with  minuteness.  This,  indeed,  is  right,  inde 
pendent  of  what  is  due  to  the  justice  of  the  country, — in  jus 
tice  to  that  unfortunate  family,  which  has  suffered  a  loss  ne 
ver  to  be  repaired  ; — right  to  the  unfortunate  gentleman  at 
the  bar,  in  order  that  the  whole  circumstances  of  the  case 
may  appear  before  the  world,  and  that  the  whole  guilt  he 
has  committed  may  be  known  ;  that  its  precise  extent  may 
be  ascertained,  or  his  innocence  may  be  established, — that 
he  may  either  suffer  tor  the  crime  he  has  committed,  or  re 
ceive  a  verdict  of  acquittal  at  your  hands  for  his  innocence. 

The  libel  now  before  you  charges  the  gentleman  at  the  bar 
with  having  committed  the  most  heinous  offence  known  to  our 
law,  that  of  deliberate  murder,  in  having,  on  the  day  speci 
fied,  gone  out  on  purpose  to  fight  a  duel  with  Sir  Alexander 
Boswell,  at  whom  he  intentionally  discharged  the  contents  of 
a  loaded  pistol,  by  which  he  was  killed.  My  honourable 
friend  who  opened  this  case  complained,  that  the  indictment 
aggravates  the  case,  by  stating,  that  the  prisoner  fled  from 
justice.  Now,  for  myself,  I  do  regret  that  the  expression  in 
question  was  used  in  the  indictment.  It  is,  however,  right 
for  me  to  state,  that  it  is  the  invariable  practice  to  introduce 
that  statement  in  all  cases  where  an  individual  has  not  con 
formed  to  the  common  practice  of  giving  himself  up,  and 
being  examined  judicially.  That  this  gentleman  did  flee 
from  justice  is  a  fact  which  this  day  has  been  completely 
proved.  I  do  not,  however,  mean  to  say  that  he  abscond 
ed  in  the  common  sense  of  the  term, — that  he  did  not  mean 
to  stand  his  trial.  I  trust,  when  you  look  at  the  circum 
stances,  though  attempts  have  been  made  to  have  it  suppos 
ed  otherwise,  it  will  distinctly  appear,  that  on  this  occasion 
there  has  been  every  disposition  on  the  part  of  the  public 
prosecutor  to  do  the  gentleman  at  the  bar  full  justice  in 
bringing  him  to  trial,  as  soon  as  he  could  rightly  be  brought 
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to  trial ;  that  when  the  true  and  real  circumstances  of  the 
case  are  known,  DO  ground  for  imputation  on  the  public 
prosecutor  will  be  found  to  exist.  It  has  been  stated  as  the 
reason  given  by  the  Crown  counsel  at  the  time  why  they 
thought  this  indictment  should  not  instantly  be  tried,  that 
the  gentleman  at  the  bar  ought  first  to  surrender  and  have 
undergone  a  judicial  examination.  And  most  certainly,  if 
the  common  and  uniform  practice  observed  in  similar  cases 
had  been  attended  to  here,  this  person  would  not  have  been 
brought  to  trial  till  he  had  returned  to  the  country  ;  nay, 
even  advantage  might  have  been  taken  this  day  of  his  at 
tendance  to  desert  this  diet,  for  the  purpose  of  having  him 
examined  before  being  brought  to  trial. 

But  that  is  not  the  course  which  has  been  pursued.  I 
cannot  think  of  detaining  you  with  relating  the  circum 
stances  that  led  to  any  little  delay  that  has  taken  place. 
But  they  are  such  as  to  make  me  feel  in  my  own  mind  jus 
tified  for  that  delay,  and  to  satisfy  me,  that  tlie  gentleman 
at  the  bar  has  been  brought  to  trial  as  early  as  he  possibly 
could,  consistently  with  what  is  due  to  the  justice  of  the  coun 
try.  I  early  expressed  my  anxiety  that  he  should  be  brought 
to  trial,  and  sure  I  am  he  suffered  no  hardship,  or  any  thing 
of  which  he  can  complain,  in  the  meantime. 

You  heard  something  said  of  an  application  made  to  fo 
reign  courts  regarding  him,  as  if  means  for  apprehending 
him  abroad  had  been  taken.  But  there  is  no  ground  for 
that  insinuation.  No  means  whatever  were  adopted  to  pur 
sue  this  course ;  nor  has  any  thing  more  been  done  than  al 
lowing  him  the  privilege  of  which  he  has  this  day  availed 
himself,  of  sisting  himself  at  your  bar,  without  one  moment's 
imprisonment.  I  will  not  dilate  farther  on  this  circumstance  ; 
for  I  am  confident,  that  my  learned  friends  opposite,  know 
ing  the  case  in  all  its  bearings,  and  knowing  the  whole  cir 
cumstances,  will  not  think  that  there  has  been  any  thing 
done  on  this  side  of  the  bar  for  which  the  Crown  counsel 
have  any  reason  to  be  ashamed.  I  know  it  is  my  own  feel 
ing,  that  I  have  endeavoured  to  act  in  as  liberal  and  fair  a 
manner  as  has  been  consistent  with  my  public  duty. 

Gentlemen,  with  respect  to  the  charge  of  murder,  it  is  im 
possible  for  me  not  to  state,  in  the  broadest  and  most  decid 
ed  terms,  that  that  charge,  according  to  every  view  of  the 
law,  has  this  day  been  proved  most  distinctly.  It  has  been 
proved  to  you  by  the  testimony  of  the  Noble  Earl  who  was 
first  examined,  and  of  Mr  Douglas,  who  followed  him,  that 
a  duel  did  take  place  on  the  day  libelled  between  Sir  Alex- 


ander  Bosweil  and  the  prisoner  at  the  bar ;  that  the  friends 
of  these  individuals  having  had  interviews  and  communica 
tions  together,  Mr  Stuart  came  to  the  resolution  that,  unless 
satisfaction  of  a  certain  kind  was  offered,  Sir  Alexander  Bos- 
well  should  be  called  out ;  that  this  was  followed  by  certain 
other  proceedings,  which  were  detailed  fuliy  in  the  evidence; 
and  that  the  matter  ended  in  a  meeting,  deliberately  con 
certed  at  Auchtertool,  where  the  unfortunate  prisoner  now 
at  the  bar  dischaiged  a  loaded  pistol  at  Sir  Alexander  Bos- 
well,  of  which  it  is  proved  that  he  died.  I  will  not  go  into 
the  details  of  the  evidence  on  these  points.  These  are  facts* 
which  cannot  and  will  not  be  denied. 

Gentlemen,  if  this  be  so,  I  say,  that  my  duty  calls  on  me 
to  ask  you  whether  any  defence  of  a  valid  kind  has  been  set 
up.  The  defence  which  was  made  approaches  to  the  nature 
of  justification,  founded  upon  self-defence  ;  at  least  this  is  the 
technical  term  in  our  law  under  which  that  defence,  if  valid 
to  any  extent,  must  be  classed  ;  for  we  know  of  no  other  ac 
tual  justification  of  an  individual  committing  murder,  but  the 
proof  that  he  did  so  in  his  own  defence.  Now,  I  will  not 
read  any  law  books  to  you  on  the  subject,  but  state,  without 
fear  of  contradiction  from  my  learned  friend  who  is  to  follow 
me,  that  such  a  plea  cannot  legally  and  strictly  avail  the  pan- 
nel,  under  the  circumstances  which  have  been  proved  ;  and 
that  a  person  going  out  deliberately  to  fight  a  duel,  and  kill 
ing  his  antagonist,  cannot  be  allowed  to  state  himself  as  in 
those  circumstances  of  self-defence,  which  entitle  him  to  a 
verdict  of  acquittal. 

I  must  own,  however,  that  juries  have,  and  by  possibility 
you  may  think  yourselves  entitled  not  to  regard  the  law  in 
that  strict  point  of  view  ;  or  at  least  that  you  may  consider 
yourselves  at  liberty  to  go  into  the  detail  of  circumstances 
which  led  to  this  unfortunate  duel ;  and,  holding  yourselves 
not  so  much  a  court  of  law  as  a  court  of  honour,  determine 
whether,  under  ail  the  circumstances,  the  individual  at  the 
bar  is  to  be  held  as  guilty  or  not.  Now,  1  say  that  such 
considerations  belong  more  fitly  to  a  higher  tribunal  j  and 
your  strict  duty  does  not  entitle  you  to  go  into  this  in 
vestigation.  But  if  you  shall  think  yourselves  entitled  to 
go  into  this  discussion,  then  I  do  state  to  you,  that  I  think 
1  discharge  my  duty  in  the  manner  most  becoming  and  fit- 
ting,  when  1  say,  that  I  have  thought  it  my  duty  not  mere 
ly  to  bring  this  prosecution,  but  to  lay  it  before  you,  in  all 
its  circumstances,  as  fully  as  it  was  ,in  my  power.  I  have 
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heard  with  much  satisfaction  the  statement  which  was  made 
in  defence,  and  all  the  evidence  which  has  been  brought  for 
ward  in  support  of  it.  These  are  now  before  you,  and  you 
will  judge  of  them  without  my  entering  into  the  circumstances 
with  which  they  are  connected  ;  for  1  do  think  it  would  be  a 
waste  of  your  time,  and  not  fitting  in  the  situation  in  which 
I  stand,  to  do  this. 

I  leave  the  ca<e  with  you,  under  the  directions  which  you 
will  receive  from  the  Bench,  to  aid  you  in  forming  your  opi 
nion  of  the  evidence  produced  ;  and  whatever  you  shall  deem 
it  fitting  to  do  on  this  solemn  occasion,  the  Public  Prosecu 
tor  will  be  satisfied  ;  and  I  am  sure  your  verdict  will  be  sa 
tisfactory  to  the  country  and  to  your  own  consciences.  That 
being  my  conviction,  1  consider  it  my  most  fit  and  proper 
course  to  leave  the  case  entirely  in  your  own  hands. 

Mr  JEFFREY. — Gentlemen  of  the  Jury, — Though  I  must 
confess  that  the  anxiety  with  which  1  entered  this  Court  to 
day  has  been  very  greatly  diminished  during  the  progress  of 
the  discussions  which  have  now  closed,  and  that  it  has  not 
been  at  all  increased  by  the  very  moderate  and  reasonable 
statement,  which  was  such  as  I  conlesslexpected,  andam  aware 
was  due,  from  the  Learned  Prosecutor,  1  cannot  consent,  for 
the  sake  of  my  client,  to  follow  his  example,  by  committing 
this  case  at  once,  and  altogether  without  observation,  to  your 
decision:  Nor  can  I  entirely  discharge  from  my  own  mind 
those  feelings  of  anxiety  which  the  very  brief,  but  pregnant 
allusion  contained  in  the  address  you  have  just  heard  to  the 
known  and  solemn  authorities  of  the  law,  has  certainly  con 
tributed  in  some  degree  to  revive. 

Before  proceeding,  however,  to  trouble  you  with  any  obser 
vations  of  my  own,  I  may  be  allowed  to  relieve  and  gratify  my 
self  by  staling,  that  there  was  one  of  those  which  fell  from  the 
Learned  Prosecutor,  in  which  I  can,  with  the  most  peifect  cor 
diality,  concur-— and  that  is,  that  whatever  may  be,  or  whatever 
he  thinks  ought  to  he,  the  issue  of  this  trial,  his  having  brought 
the  case  publicly  and  fully  before  you  and  the  country  is, arid  ever 
must  be,  a  source  of  congratulation  to  the  accused.  He  de 
sires,  certainly,  justification  at  your  hands,  ami  he  expects  it. 
But,  above  all,  he  desires  that  full  disclosure  of  the  truth,  for 
which,  if  it  answered  no  other  end,  this  public  trial  by  jury 
ought  to  be  for  ever  immortal. 

Gentlemen,  after  the  character  that  has  been  given  of  the 
person  at  the  bar,  and  the  evidence  that  has  been  laid  before 
you  this  day,  all  perfectly  harmonious  and  consistent  through 
out,  as  to  his  general  conduct  and  demeanour,  1  think  1  may 
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iay,  there  are  no  specialties  in  this  case  that  can  justify  any 
alarm  on  the  part  of  his  friends ;  and  that  the  only  point  to 
which  those  who  are  entrusted  with  his  defence  need  now  ad 
dress  themselves,  is  that  judicial  sanction  under  which  he  has 
been  said  to  lie,  and  out  of  the  danger  of  which  I  think  it 
will  not  be  difficult  to  induce  you  to  deliver  him. 

The  indictment  sets  forth,  and  observe,  Gentlemen,  your 
verdict  must  find  that  it  truly  or  erroneously  sets  forth, 
that  the  prisoner  at  the  bar  having  conceived  malice  against 
the  late  Sir  Alexander  Boswell,  "did,  in  the  furtherance,  and 
for  the  gratification  of  that  malice,  seek  out  pretexts  or  occa 
sions  to  challenge  him  to  fight  a  duel,  and  that,  on  the  day 
mentioned  in  the  indictment,  he  did  wickedly  and  maliciously 
discharge  at  him  a  loaded  pistol,  for  the  purpose  and  with  the 
desire  of  taking  his  life,  by  which  pistol  his  life  was  undoubt 
edly  sacrificed. 

This  is  the  charge. 

To  this  charge  he  has  pleaded  Not  Guilty ;  and,  at  the  same 
time,  he,  in  the  beginning  of  the  trial,  all  but  admitted,  and 
DOW  by  my  means  admits,  that  it  is  proved  that  he  was  the  un 
happy  instrument  of  the  death  of  that  unfortunate  individual. 
His  plea  of  Not  Guilty,  therefore,  which  he  now  repeats, 
and  trusts  in  with  greatly  more  confidence  before  the  facts 
were  disclosed,  of  course  turns  and  hinges  on  this  allegation, 
that  though,  unluckily,  his  hand  was  the  instrument  of  Sir 
Alexander  Bos  well's  death,  he  did  not  kill  him  wickedly  and 
maliciously ;  that  his  mind  was  pure  from  every  spark  of  ma 
lignity,  vindictiveness,  or  rancour ;  that  he  acted  in  this  matter 
rom  motives  totally  unconnected  with  personal  animosity  ; 
and  that  he  ought  now  to  be  considered,  not  as  having  com 
mitted  a  great  crime,  but  as  having  fallen  under  a  great  cala 
mity. 

1  apprehend  I  need  not  tell  you,  what  is  familiar  to  all  of  us 
who  live  in  the  atmosphere  of  this  place,  that  the  essence  of 
all  crimes,  their  criminal  quality,  consists  in  the  motive  and 
intention  from  which  they  proceed,  and  that  there  is  no  act, 
not  even  that  of  bereaving  a  fellow-creature  intentionally  of 
life,  that  has  in  it  any  criminal  character  arising  from  its  mere 
ly  physical  description,  of  being  injurious  or  painful  to  another. 
The  guilt,  and  the  whole  guilt,  of  any  act,  so  far  as  it  can  be 
described  by  its  external  characters,  consists  in  the  criminal  and 
culpable  motives  and  intentions  from  which  it  proceeds. 

It  is  only,  therefore,  rational  and  accountable  creatures,  who 
are  presumed  to  be  guided  in  all  their  important  acts  by  re 
flection  and  choice,  that  can  be  called  upon  to  answer  for  their 
conduct;  and  they  answer,  not  for  the  acts  themselves,  but  for 
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the  innocence  of  the  motives  or  objects  which  they  had  in  view 
in  performing  them. 

Now,  Gentlemen,  after  all  you  have  heard,  while  these  pro 
positions  neither  are  nor  can  be  disputed,  if  it  were  enough  to 
support  the  plea  in  which  we  insist,  that  you  are  satisfied  that 
the  unfortunate  gentleman  at  the  bar  stands  in  the  predicament 
I  have  described— that  you  are  all  of  you  convinced  that  he 
went  to  the  place  of  fatal  rencounter  without  one  atom  of 
malice,  hatred,  or  vengeance  in  his  heart,  and  that  he  was  ac 
tuated  throughout,  by  motives  not  only  not  savouring  of  such 
feelings,  but  in  their  true  character  most  directly  opposed  to 
them, — if  this  were  all  I  had  to  do,  I  should  then  indeed  be 
inclined  to  follow  the  example  that  has  been  set,  and  to  leave 
you  to  the  unassisted  consideration  of  the  evidence,  which  has 
all  had  but  one  character,  and  all  but  one  tendency 

But,  before  I  can  refer  it  to  this  evidence,  it  seems  I  must 
satisfy  you  that  I  have  a  right  to  desire  you  to  consider  it.  Be 
fore  I  enter  on  my  defence,  I  must  persuade  you  that  defence 
is  admissible. 

We  have  been  told,  and  certainly  without  any  reference  to 
authorities — which,  however,  I  do  not  pretend  do  not  exist — 
in  general  and  comprehensive  terms,  that  duelling,  in  any  case, 
is  an  irrational,  and  barbarous,  and  pernicious  practice ;  and 
that  he  who,  for  any  cause,  is  unfortunate  enough  to  take  the 
life  of  another  in  a  duel,  is  necessarily  guilty  of  the  aggravated 
charge  of  Murder. 

I  am  not  here  to  pass  encomiums,  or  to  enter  an  apology 
for  the  practice  in  question;  and  yet  I  may  be  permitted  to 
remind  you,  that  on  the  occasions,  almost  the  only  ones,  when 
we  are  called  to  consider  the  defences  and  views  of  parties 
who  have  engaged  in  such  a  practice,  we  are  not  generally  in  a 
situation  to  consider  it  very  fairly.  It  is  only  when  a  lamentable 
accident  has  occurred,  when  precious  and  regretted  blood  has 
been  shed,  and  when  all  our  better  feelings  of  sympathy  and 
instinctive  disapprobation  of  the  actual  violence  that  has  oc 
casioned  the  calamity  are  roused,  that  we  are  called  upon  to 
consider  the  nature  of  this  extraordinary  institution  or  practice 
of  modern  times.  The  actual  evils  of  duelling  are  foremost  and 
uppermost  in  our  thoughts ;  but  the  evils  which  it  tends 
to  prevent  entirely  escape  our  consideration.  It  ought, 
therefore,  in  fairness  to  be  remembered,  that  however  awk 
ward,  however  imperfect,  however  unequal  and  immoral 
a  remedy  it  may  appear,  yet  that,  in  point  of  historical 
fact,  it  has  come  as  a  corrective  to  greater  immoralities,  and 
a  preventive  of  greater  crimes.  It  is  well  known  to  all  who 


138 

are  versed  in  history  that,  in  point  of  fact,  the  practice  of 
honourable  duelling  superseded  the  guilt  and  atrocity  of  private 
assassination  ;  and  that  to  this  practice,  pregnant  as  it  often  is 
with  calamity  and  suffering  in  every  form,  we  are  not  only 
indebted  for  the  polish  and  refinement  that  belong  to  the 
members  of  our  upper  society,  but  for, — what  is  a  great  deal 
more  valuable, — not  only  the  high  and  general  esteem  in 
which  courage  and  intrepidity  areheld, — but  also  for  the  univer 
sal  diffusion  of  fairness,  manliness,  forbearance,  and  handsome 
conduct  among  all  the  Gentlemen  of  the  land.  The  practice 
may  indeed  lead  to  the  same  results,  in  one  point  of  view,  I  mean 
in  relation  to  bodily  suffering,  to  which  the  unlimited  licence 
which  it  has  prevented  and  superseded  sometimes  led ;  but  the 
dispositions  of  mind  which  it  creates,  for  the  most  part,  and  ac 
cording  to  all  modern  experience,  are  totally  the  reverse.  Even 
those  who  are  most  prone  thus  to  expose  their  own  lives  and 
those  of  others,  are  but  rarely  chargeable  with  any  cruelty,  fe 
rocity,  or  quarrelsome  disposition;  and  the  truth  undoubtedly 
is,  that  the  practice  itself  has  encouraged  the  growth  of  huma 
nity,  forbearance,  generosity  of  sentiment,  and  the  greatest  cau 
tion  and  mildness  of  demeanour. 

That  it  affords  a  remedy  for  these  crimes,  and  operates  as 
a  preventive  to  these  atrocities,  the  history  of  those  nations, 
where  it  prevails  most  and  least,  presents  an  obvious  and  con 
clusive  testimony.  In  Spain,  Portugal,  and  Italy,  assassina 
tions  are  daily  occurring,  poisonings,  stabbings,  the  basest 
and  most  cruel  murders.  In  those  other  countries  again, 
where  duelling  is  an  occasional  but  rare  occurrence,  and 
where  it  is  called  in  only  as  an  appropriate  remedy  for  those 
affronts,  vexations,  and  griefs,  for  which  the  law  gives  no 
redress,  such  atrocities  are  unheard  of.  In  submitting  it  as 
matter  of  consideration  for  you  as  a  general  topic,  whether  a 
severe  punishment  of  the  survivor  in  duels,  and  the  suppres 
sion  of  the  practice,  would  not  lead  to  worse  consequences,  I 
trust,  that  in  this  country  it  would  not  lead  to  assassinations, 
but  it  certainly  would  lead  to  private  and  secret  meetings 
held  without  witnesses,  and  without  the  means  afforded  to 
the  parties  of  guarding  against  unfairness,  or,  what  is  as  dis 
tressing  and  painful,  the  suspicion  of  it  where  it  did  not  exist. 

But  I  am  not  disposed  to  enlarge  on  this  topic,  or  to 
urge  it  upon  you  as  a  necessary  ground  of  my  defence. 
All  I  say,  or  wish  you  to  remember,  is  a  fact  which  I 
believe  no  person  will  be  bold  enough  to  contradict,  and 
that  is,  that  however  irrational, — however  immoral, — how- 
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ever  objectionable,  in  many  points  of  view,  the  practice 
of  duelling  may  be  in  itself,  it  is  a  practice  so  established, 
and  the  necessity  of  which  is  so  enforced  by  sanctions  which 
no  man  can  be  expected  to  resist  or  defy,  as  to  render,  in 
certain  circumstances,  such  an  encounter  inevitable  to  any 
gentleman.  The  unfortunate  individual,  who,  in  obedience 
to  that  sanction,  exposes  his  own  life,  and  the  life  of  another, 
is  not  answerable,  I  submit  to  you,  for  the  justness  or  reason 
ableness  of  the  institution  itself.  1  have  brought  with  me  to 
day  a  number  of  books,  in  which  authors  of  the  severest  and 
strictest  morality,  and  of  the  deepest  sense  of  religion,  have 
given  the  high  sanction  of  their  authority  to  the  lawfulness 
of  such  an  act,  some  of  them  tracing  it  from  its  origin  to  its 
consequences,  and  others  in  a  more  general  strain,  justifying 
it  on  argument  and  reason,  and  with  authority  far  greater 
than  the  suggestions  I  have  thrown  out  at  all  indicate. 

I  shall  not  trouble  you  now  with  going  into  many,  or  hard 
ly  any  of  these  statements  ;  at  the  same  time,  that  1  may  not 
appear  to  be  speaking  entirely  from  my  own  authority,  I  shall 
take  the  liberty  of  submitting  a  very  few  lines,  to  show  how 
the  practice  has  been  viewed  by  authors  of  the  highest  names, 
and  of  the  severest  principles  in  our  kingdom. 

I  refer  you,  first,  to  a  work  universally  known,  and  which 
will  carry  down  the  name  of  the  father  of  Sir  Alexander  Bos- 
well  to  the  latest  period  in  the  annals  of  English  literature.  J 
mean  his  memoirs  of  his  illustrious  friend,  Dr  Johnson,  a  man 
certainly  of  the  sternest  morality,  and  most  profound  sense 
of  religion,  and  who  joined  to  both  those  high  and  se 
vere  attributes,  perhaps  the  most  vigorous  understanding 
that  was  ever  brought  to  the  consideration  of  any  moral 
question.  It.  happens  that  Mr  Boswell  himself  concurred 
in  the  opinions  which  he  reports  as  those  of  his  illus 
trious  friend, — and  from  what  we  have  heard  to-day,  it  ap 
pears  that  his  son  inherited  these  opinions.  I  shall  not 
trouble  you  with  many  words,  but  with  one  passage  where 
this  topic  is  started,  and  Boswell  records  Dr  Johnson's  opi 
nion.  "  I  started  the  question,  whether  duelling  was  con 
sistent  with  moral  -duty  ?  The  brave  old  general  (General 
Oglethorpe)  fired  at  this,  and  said,  with  a  lofty  air,  '  Un 
doubtedly,  a  man  has  a  right  to  defend  his  honour.'  (Gold 
smith,  turning  to  me,)  «  I  ask  you,  Sir,  what  would  you  do 
if  you  were  affronted  ?'  I  answered,  «  I  should  think  it  ne 
cessary  to  fight.'  <  Why  then,  (replied  Goldsmith,)  that 
solves  the  question.'  Johnson.  «  No,  Sir,  it  does  not  solve 
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the  question.     It  does  not  follow,  that  what  a  man  would 
do,  is  therefore  right."  * 

The  sage  begins,  you  see,  with  disputing  the  opinion  of 
the  defender  of  duelling  ;  and,  therefore,  if  he  had  begun  this 
controversy  with  that  love  of  contradiction  which  often  in 
fluenced  him,  he  probably  would  have  gone  on  to  show  that  he 
was  wrong ;  but,  continues  Boswell,  "  I  said  I  wished  to  have 
it  settled,  whether  duelling  was  contrary  to  the  laws  of  Chris 
tianity.  Johnson  immediately  entered  on  the  subject,  and  treat 
ed  it  in  amasterly  manner,  and  so  far  as  I  have  been  able  to  re 
collect,  his  thoughts  were  these : — Sir,  As  men  become  in  a 
high  degree  refined,  various  causes  of  offence  arise,  which  are 
considered  to  be  of  such  importance,  that  life  must  be  staked  to 
atone  for  them,  though  in  reality  they  are  not  so.  A  body 
that  has  received  a  very  fine  polish  may  be  easily  hurt.  Be 
fore  men  arrive  at  this  artificial  icfinement,  if  one  tells  his 
neighbour  he  lies,  his  neighbour  tells  him  he  lies  ;  if  one 
gives  his  neighbour  a  blow,  his  neighbour  gives  him  a  blow ; 
but  in  a  state  of  highly  polished  society,  an  affront  is  held  to 
be  a  serious  injury.  It  must  therefore  be  resented,  or  rather 
a  duel  must  be  fought  upon  it,  as  men  have  agreed  to  banish 
from  their  society  one  who  puts  up  with  an  affront  without 
fighting  a  duel.  Now,  Sir,  it  is  never  unlawful  to  fight  in 
self-defence.  He,  then,  who  fights  a  duel,  does  not  fight  from 
passion  against  his  antagonist,  but  out  of  self-defence,  to 
avert  the  stigma  of  the  world,  and  to  prevent  himself  from 
being  driven  from  soc/ety.  I  could  wish  there  was  not  that 
superfluity  of  refinement  ;  but  while  siich  notions  prevail,  no 
doubt  a  man  may  lawfully  fight  a  duel. 

"  Let  it  be  remembered,  that  this  justification  is  applicable 
only  to  a  person  who  receives  an  affront.  All  mankind  must 
condemn  the  aggressor." 

The  topic  was  afterwards  resumed,  and  then  he  says,  p.  232, 
"  He  (Dr  Johnson)  this  day  again  defended  duelling,  and  put 
his  argument  upon  what  I  have  ever  thought  the  most  solid 
basis,  that  if  public  war  be  allowed  to  be  consistent  with 
morality,  private  war  must  be  equally  so.  Indeed,  we  may 
observe  what  strained  arguments  are  used  to  reconcile  war 
with  the  Christian  religion,  but,  in  my  opinion,  it  is  exceed 
ing  clear,  that  duelling  having  better  reasons  for  its  barbar 
ous  violence,  is  more  justifiable  than  war,  in  which  thousands 
go  forth  without  any  cause  of  personal  quarrel,  and  massacre 
each  other." 

*  Baswell's  Life  of  Johnson,  5th  Edit.  1807,  Vol.  II.  p.  182. 
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On  another  occasion,  on  which  both  he  and  his  auditor 
must  have  been  prepossessed  against  the  practice,  the  same 
doctrine  is  uniformly  and  consistently  maintained.  Bosvvell 
says,  (Id.  Vol.  IV.  p.  223,)  "  Having  next  day  gone  to  Mr 
Burke's  seat  in  the  country,  from  whence  I  was  recalled  by 
an  express,  that  a  near  relation  of  mine  had  killed  his  antago 
nist  in  a  duel,  and  was  himself  dangerously  wounded,  I  saw 
little  of  Dr  Johnson  till  Monday,  (April  28,)  when  I  spent  a 
considerable  part  of  the  day  with  him,  and  introduced  the 
subject,  which  then  chiefly  occupied  my  mind.  Johnson. 
6  I  do  not  see,  Sir,  that  fighting  is  forbidden  in  Scripture ; 
I  see  revenge  forbidden,  but  not  self-defence.'  Boswett.  '  The 
Quakers  say  it  is,  Unto  him  that  smiteth  thee  on  one  cheek, 
offer  him  also  the  other.7  Johnson.  '  But  stay,  Sir,  the  text 
is  meant  only  to  have  the  effect  of  moderating  passion ;  it  is 
plain  that  we  are  not  to  take  it  in  a  literal  sense.  We  see 
this  from  the  context,  where  there  are  other  recommenda 
tions,  which  I  warrant  you  the  Quaker  will  not  take  literally, 
as,  for  instance,  From  him  that  would  borrow  of  thee,  turn 
thou  not  away.  Let  a  man  whose  credit  is  bad  come  to  a 
Quaker,  and  say,  <  Well,  Sir,  lend  me  a  hundred  pounds,' 
he'll  find  him  as  unwilling  as  any  other  man.  No,  Sir,  a 
man  may  shed  the  blood  of' a  man  who  invades  his  character, 
as  he  may  shoot  him  who  attempts  to  break  into  his  house." 

There  is  another  author  of  equal  eminence,  and  equal  pu 
rity  of  moral  doctrine,  to  whom  also  I  think  it  right  tran 
siently  to  refer ;  and-  I  do  it  the  rather,  because  this  learn, 
ed  person  not  only  held,  for  a  very  long  course  of  years, 
the  situation  of  Professor  of  Morals  in  this  University,  but 
was  himself  of  the  clerical  profession  originally,  and  not  only, 
therefore,  by  his  habits  and  virtues,  but  by  the  training  of 
his  early  life,  must  have  had  fully  in  view  those  sanctions 
of  high  principle,  which  religion  has  superadded  to  ordinary 
moral  obligation.  I  need  hardly  say,  that  I  mean  the  late  Dr 
Adam  Ferguson,  whose  writings  are  well  known,  and  who,  in 
the  principles  of  morality,  which  he  gave  to  the  world  as  a 
summary  of  those  views,  by  which  he  trained  the  youth  of 
this  land  to  generous  and  gentle  lives,  has  treated  this  subject 
with  the  freedom  and  caution  with  which  it  ought  to  be  treat 
ed,  and  has  come  to  the  same  result  with  his  brother  moralist 
in  the  adjoining  country.  (Ferguson's  Lectures  on  Moral 
and  Political  Science,  Vol.  II.  p.  280,  ct  seq.}  He  says  what 
undoubtedly  is  true,  "  That  a  woman  who  is  forcibly  at 
tacked  in  her  chastity,  or  a  man  who  is  put  to  the  trial  of 
personal  estimation,  or  honour,  may  receive  an  inj  ury,  which 
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An  exception  is  accordingly  admitted  in  favour  of  the  pri 
vate  right  of  defence  on  such  occasions. 

"  Among  these  modes  of  attack,  there  is  a  singular  species 
of  injury,  owing  its  effect  to  the  caprice  of  manners  in  mo 
dern  times  j  but  of  which  the  effect  is  extremely  severe  and 
injurious,  not  susceptible  of  any  legal  measurement,  nor  re 
parable  by  all  the  power  of  the  magistrate. 

«  In  consequence  of  this  singular  caprice,  altogether  un 
known  to  the  celebrated  nations  of  antiquity,  not  only  asper 
sions  of  character,  but  any  single  term  of  reproach,  or  ges 
ture  of  insult,  so  far  impairs  the  estimation  or  credit  of  the 
person  who  suffers  them,  that  if  the  breach  be  not  repaired, 
in  the  way  which  caprice  also  directs,  he  becomes  an  outcast 
from  the  society,  in  which  his  condition  depends  on  the 
esteem  inwhich  he  is  held.  Applications  to  the  courts  of 
justice,  for  reparation,  would  only  increase  the  dishonour. 
False  aspersions  may  be  removed  by  the  clearest  evidence  of 
truth  ;  but  this  would  not  remove  the  dishonour  of  having 
suffered  them  to  be  made.  An  accusation  may  be  known  to 
be  true  or  false ;  its  effect,  however,  in  this  case,  does  not 
depend  upon  the  degree  in  which  it  is  believed,  but  upon  the 
degree  of  tameness  with  which  it  is  received.  Even  calumny 
hurts,  not  by  the  imputation  of  any  criminal  charge,  but  ra 
ther  by  the  imputation  of  cowardice,  implied  in  the  manner 
of  receiving  it ;  and  the  defence  which  caprice  has  provid 
ed  for  this  mode  of  attack,  is  a  display  of  courage,  not  a 
refutation  of  any  false  accusation.  The  accusation  may  be 
true, — but  the  courageous  vindicates  his  honour.  The  accu 
sation  may  be  false, — but  the  coward  is  overwhelmed  with 
disgrace.  Even  the  injured  is  denied  the  use  of  stratagem 
or  surprise  in  his  own  defence.  He  must  meet  his  antago 
nist,  however  injurious,  upon  equal  terms;  and,  if  he  would 
preserve  his  honour,  must  pass  throngh  the  hazard  of  a  single 
combat  for  that  purpose.  His  character  for  integrity  may 
be  blasted  or  entire,  but  his  estimation,  in  point  of  honour,  is 
independent  of  either  condition. 

'*  In  this  example,  the  deviation  from  reason  is  monstrous, 
— but  the  dignity  of  justice  is  made  to  stoop  to  the  caprice  of 
fashion  ;  and  so  long  as  the  private  injury  is  suffered  to  have 
its  effect,  the  petulance  or  folly  of  one  person  may  drive 
another  from  his  place  in  society  ;  so  long  as  the  magistrate 
cannot  preserve  the  citizen  in  his  state,  so  long  the  injured 
citizen  must  be  allowed  to  defend  himself]  and  to  adopt  the 
only  means  which  are  effectual  for  that  purpose. 
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<*  To  reform  this  abuse  has  been  justly  considered  as  an  ob 
ject  of  great  importance  in  the  policy  of  modern  nations. 
But  attempts  to  this  purpose  have  begun,  perhaps,  at  the 
wrong  end,  by  denunciations  of  severity  against  those  who, 
finding  their  honour  invaded,  take  the  ordinary  way  of  pre 
venting  or  repairing  the  wrong  with  which  they  are  attack 
ed.  If  men  are,  by  vulgar  caprice,  made  accessible  to  an 
injury  of  the  most  serious  nature — to  an  injury  which 
a  magistrate  cannot  repair,  it  is  by  no  means  just  to  re 
strain  them  from  the  only  means  of  defence  that  is  left  in 
their  power.  This  being  evident  to  the  general  sense  of 
mankind,  the  only  effect  of  severities  denounced  by  the  law, 
in  most  countries,  against  the  injured,  as  well  as  the  aggres 
sor,  has  been  to  oblige  courts  of  justice  to  fall  upon  measures 
to  evade  the  rigour  of  that  very  law  they  are  required  to  ap- 
ply." 

It  is  hardly  necessary  for  me  to  pursue   this  quotation 
farther. 

I  have  read  you  the  opinion  of  a  Philosopher  and  a  Clergy 
man.   I  will  now  read  you  the  opinion  of  a  Philosopher,  a  Law 
yer,  and  a  Judge,  one  most  eminent  too  in  all  these  charac 
ters,  and  who,  for  a  long  period,  occupied  the  seat  of  justice 
in  this  country,  and  in  the  very  Court  in  which  we  now  are  as 
sembled,  and  will  continue  to  adorn  and  improve  its  jurispru 
dence  as  long  as  the  Courts  or  Law  of  Scotland  shall  remain 
established.    I  mean  Lord  Kames,  who,  in  one  of  his  most  dis 
cursive  and  elaborate  works,  has  given,  by  far,  the  most  de 
cided  opinion  of  any  to  which  I  have  yet  alluded.     I  quote 
from  the  Sketches  of  the  History  of  Man,  (Kames'  Sketches, 
Vol.  I.  p.  335.)    "  Is  duelling  a  crime  by  the  law  of  nature  ? 
A  distinction  is  necessary. — If  two  men,  bent  to  destroy  each 
of  them  the  other,  meet  armed,  and  one  or  both  be  slain,  the 
act  is  highly  criminal :  It  is  murder  in  the  strictest  sense  of 
the  word. — If  they  appoint  time  and  place  to  execute  their 
murderous  purpose,  such  agreement  will  not  be  more  inno 
cent  than  an  agreement  among  a  band  of  robbers  to  attack 
every  passenger;  they  will  be  abhorred  as  unfit  for  civil  society. 
But  a  duel, which  an  affront  forces  a  man  upon,  for  vindicating 
his  honour,  when  no  satisfaction  Es  offered,  or  no  proper  sa 
tisfaction,  is  very  different.     I  cannot  see  that  the  person  af 
fronted  is  guilty  (yf  any  crime  ;  and  if  the   person  who  gave 
the  affront  have   offered  what  he  thinks  full  satisfaction,  / 
see  no  crime  on  either  side.     The  parties  have  agreed  to  de 
cide  their  quarrel  in  the  honourable  way,  and   no  other  per 
son  is  hurt.      If  it  be  urged  ,  that  duelling  is   a  crime  ngainst 
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the  state,  which  is  interested  in  the  lives  of  its  subjects,  I 
answer,  that  individuals  are  entitled  to  be  protected  by  the 
state  ;  but  that  if  two  men,  craving  that  protection,  agree  to 
end  the  dispute  by  single  combat,  the  state  has  no  concern. 
There  is  nothing  inconsistent  with  the  laws  of  society,  that 
men,  in  an  affair  of  honour,  should  reserve  the  privilege  of  a 
duel ;  and,  for  that  reason,  the  privilege  may  justly  be  un 
derstood  as  reserved  by  every  man  when  he  enters  into  society. 
I  admit  that  the  using  the  privilege  on  every  slight  occasion 
cannot  be  too  much  discouraged  ;  but  such  discouragement, 
if  duelling  be  not  criminal,  belongs  to  a  court  of  police,  not 
to  a  court  of  law. — What  then  shall  be  said  of  our  statutes  ?" 
— Observe,  he  speaks  of  our  statute  law  alone ;  and  con 
siders  that  there  is  no  crime,  unless  by  means  of  it. — "  What 
then  shall  be  said  of  our  statutes  which  punish  with  death 
and  confiscation  of  moveables,  those  who  fight  a  single  com 
bat  without  the  King's  licence  ;  and  which  punish  even  the 
giving  or  accepting  a  challenge  with  banishment,  and  confis 
cation  of  moveables  ?  When  a  man  thinks  his  honour  at 
stake,  fear  of  death  will  not  deter  him  from  seeking  redress  ; 
nor  is  an  alternative  left  him,  as  the  bearing  a  gross  affront  is 
highly  dishonourable  in  the  opinion  of  all  the  world.  Have 
we  not  instances  without  number,  of  men  adhering  to  the 
supposed  orthodoxy  of  their  religious  tenets,  unawed  by 
flames  and  gibbets  ?  How  absurd  then  is  it  in  our  legisla 
ture  to  punish  a  man  for  doing  what  is  indispensable,  if  he 
wish  to  avoid  contempt  ?  Laws  that  contradict  honest  prin 
ciples,  or  even  honest  prejudices,  never  are  effectual :  nature 
revolts  against  them.  And  it  is  believed,  that  these  statutes 
have  never  been  effectual  in  any  one  instance,  unless,  perhaps 
to  furnish  an  excuse  for  declining  a  single  combat." 

With  these  authorities,  and  with  the  inward  authority  of 
the  sense  and  obvious  reason  which  they  convey,  I  think  I 
may  be  allowed  to  say,  that  1  was  startled  at  the  very  broad 
proposition  on  which  the  learned  prosecutor  rests  his  claim 
for  a  verdict  of  Guilty,  and  of  Murder  too,  on  the  present 
occasion.  He  does  all  but  admit  indeed,  that  if  there  be  any 
case  in  which  killing  in  a  duel  is  not  murder,  and  not  even 
criminal,  it  is  the  case  now  before  you  ;  and  his  proposition 
amounts,  therefore,  to  this,  that,  in  point  of  fact,  a  man  who, 
in  any  given  or  imaginable  situation,  shall  have  the  misfor 
tune  to  kill  his  antagonist  in  a  duel,  shall  be  adjudged  guilty 
of  the  crime  of  murder.  I  must  hold  him  as  stating  this  of 
the  most  favourable  case  that  can  be  suggested,  for  I  will 
not  do  the  present  case  the  injustice  of  supposing  that  any 
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can  be  imagined  stronger — or  so  strong.  But  take  any  case 
—suppose  an  office*  of  high  rank,  at  the  head  of  his  regiment, 
beaten,  kicked,  spit  on,  reviled,  and  trampled  on,  by  a  man 
of  his  own  condition,  and  of  greater  bodily  strength,  all  de 
mands  of  apology  or  satisfactory  explanation  rejected  with 
contumely,  reduced,  therefore,  to  the  alternative  of  choosing 
between  being  expelled  from  his  profession,  hooted  and  point 
ed  at  in  society,  or  giving  a  meeting  to  his  enemy :  But  if 
he  does  give  a  meeting,  and  deploring  the  necessity,  while 
discharging  from  his  mind  all  bitter  and  malignant  feeling, 
but  bound  to  preserve  his  life,  and  that  which  renders  life 
precious — he  calls  this  person  to  the  field,  and  there  has  the 
misfortune  to  kill  him  — that  man,  we  are  told,  is  to  be  sus 
pended  on  a  gibbet  as  a  murderer  !  Why  \\ere  such  a  doctrine 
precisely  enacted  by  the  Legislature, — did  those  statutes  still 
subsist  on  which  alone  the  Learned  Judge,  whom  I  have  quot 
ed,  fastens  the  reproach  of  teaching  such  a  doctrine? — 
even  then  I  would  call  upon  you  to  disregard  them  — I  would 
say  to  you  with  truth,  that  they  had  been  abrogated  by  a 
contrary  usage,  and  by  that  change  of  times  and  manners, 
which  we  know,  in  this  country,  can  effectually  wipe  away 
all  penal  enactments,  whether  formally  repealed  or  not. 

I  do  not  wish,  nor  do  I  think  it  necessary  in  this  case  to 
go  into  details  or  arguments  of  a  debateable  description  ; 
but  1  cannot  help,  in  passing,  venturing  to  say  to  you,  in 
broad  arid  general  terms,  ihat  I  conceive  the  criminal  law  of 
this  happy  country  to  consist,  not  in  the  barbarous  and  im 
placable  severity  of  its  antiquated  statutes,  nor  in  the  severe  and 
impracticable  doctrines  that  may  still  retain  their  places  in 
our  books  of  law,  even  of  the  greatest  authority  ;  nor  even, 
I  say  it  with  great  submission,  in  thereto  that  may  fall  from 
the  lips  of  those  high  and  stern  magistrates,  the  Judges  of  the 
land,  who  are  bound  to  assert  all  the  severity  of  the  code 
which  they  are  appointed  to  uphold,  and  in  their  places 
to  countenance  or  sanction  no  relaxation,  however  hard  and 
inoperative  in  the  correction  of  crimes  these  may  be ;  but, 
I  say,  the  criminal  law  of  this  happy  country  consists  in  the 
authorized  and  approved  practice  of  its  courts  of  criminal 
]aw, — and  is  ultimately  embodied  in  the  popular,  admired, 
and  consistent  verdicts  of  juries.  I  am  far  from  saying 
that  juries  have  any  dispensing  power  over  the  law  ;  I 
am  far  from  saying,  though  that  has  been  said,  that 
they  have  a  rightful  power  to  disappoint  the  law,  where 
its  sanctions  have  been  plainly  incurred.  But,  I  say,  that 
where  the  verdicts  of  juries  have  met,  for  a  course  of 
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time,  with  the  general  approbation  of  the  community, 
and  the  sanction  of  the  Courts  under  whose  authority  they 
are  pronounced, — when  they  go  on  in  an  uniform  series, 
and  all  point  one  way,  they  then  make  and  constitute  that 
real  and  practical  law  on  which  all  the  subjects  of  the  land 
are  entitled  to  rely,  and  on  the  administration  of  which  the 
people,  with  the  greatest  security,  may  depend.  And,  in 
truth,  it  is  a  proud  and  fortunate  circumstance  for  this  coun 
try,  that  such  an  institution  as  a  jury  should  exist,  with 
power  occasionally  to  temper  the  severity  of  that  law,  which 
a  court  of  another  description  would  too  inflexibly  enforce  ; 
and  thus  silently  to  abrogate  statutes,  or  maxims  of 
common  law,  that  the  course  of  the  times,  the  progress  of 
manners,  the  disappearance  of  some  crimes,  and  the  rise  of 
others,  may  have  rendered  inapplicable  and  unnecessary  j 
that  such  indications  of  the  temper  of  the  people,  that  such 
manifestations  of  the  feelings  and  views  of  those  who  are  se 
lected  from  among  the  people  to  represent  it,  and  decide  on 
the  fate  of  their  brethren,  should  be  allowed,  by  means  of 
refusal,  to  guide  the  Legislature  to  the  repeal  of  particular 
laws,  or  the  enactment  of  new  ones  with  mitigated  penalties. 

And,  Gentlemen,  I  perceive  that,  in  a  neighbouring  coun 
try,  where  the  criminal  law  is  almost  entirely  statutory, 
and  the  authority  and  construction  of  it,  therefore,  great 
ly  more  precise  than  with  us,  where  the  whole  code  is  more 
of  the  nature  of  common  law,  this  power  of  juries  is  not  only 
recognized  as  existing,  and  winked  at  by  Judges,  but  is  sub 
scribed  to  by  them,  and  applauded  not  only  by  the  country  at 
large,  among  whom  these  juries  have  never  been  known  to 
have  lost  their  credit,  but  even  by  the  Judges  themselves, 
from  whose  dicta  they  occasionally  dissent. 

Why,  Gentlemen,  there  is  one  familiar  instance  of  this, 
which  has  lately  and  frequently  been  brought  under  the  view 
of  the  Courts,  and  of  Parliament, — I  mean  the  difficulty,  or 
rather  the  impossibility,  of  finding  juries  to  execute  laws 
which  have  become  too  severe  for  the  age.  I  mean  par 
ticularly  that  common  topic  of  complaint,  the  unreasonable 
severity  of  making  stealing  to  a  very  small  amount  a  ca 
pital  offence,  while  small  occasional  lowering  of  the  value  of 
the  articles  stolen  would  reduce  the  crime  to  what  is  called  a 
clergyable  or  venial  felony.  In  these  cases,  it  has  been  of 
ten  noticed  and  complained  oi'9  that  juries,  in  the  face  of  the 
most  undoubted  evidence,  are  constantly  in  the  practice,  when 
obliged  to  convict,  of  bringing  in  the  article  as  not  worth 
the  tenth  part  of  its  real  value.  The  late  Sir  Samuel  Ro- 
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milly,  in  his  well  known  discourse  on  the  criminal  law,  gives 
a  vast  variety  of  such  cases  where  things  were  proved  to 
have  been  sold  by  the  thief,  for  ten,  twelve,  and  sixteen 
guineas,  and  a  Jury  has  found  them  to  be  worth  only 
39s. ;  and  there  is  one  instance  where  in  a  theft  of  a  ten 
pound  note,  the  Jury  found  the  prisoner  guilty  of  steal 
ing  to  the  amount  of  39s.  only ;  and  one  Jury  is  men 
tioned,  before  whom  two  men  who  were  found  guilty  con- 
junctly  of  the  same  theft,  were  yet  convicted  variously, 
one  being  found  guilty  of  stealing  to  the  amount  of  39s.  and 
the  other  of  50s.  which  astonished  the  Judge,  till,  on  inqui 
ry,  he  found  that  the  man  found  guilty  of  stealing  to  the  a- 
mount  of  50s.  had  formerly  been  before  a  number  of  that 
jury  at  a  Quarter-sessions  for  other  offences,  and  was,  there 
fore,  thought  deserving  the  higher  penalty  of  the  law,  while 
the  other  was  for  the  first  time  before  them,  and  was,  there 
fore,  convicted  for  the  lower. 

But  these  practices,  irregular  as  they  are,  have  received  an 
extraordinary  sanction,  in  the  way  they  are  spoken  of,  by  the 
greatand  most  popular  writer  on  the  law  of  England — I  mean 
Blackstone.  He  says,  "  It  is  true,  that  the  mercy  of  juries 
will  often  make  them  strain  a  point,  and  bring  in  larceny  to 
be  under  the  value  of  twelvepence,  when  it  is  really  of  much 
greater  value  5  but  this,  though  evidently  justifiable  and  pro 
per,  when  it  only  reduces  the  present  nominal  value  of  money 
to  the  ancient  standard,  is  otherwise  a  kind  of  pious  perjury, 
and  does  not  at  all  excuse  our  common  law  in  this  respect 
from  the  imputation  of  severity,  but  rather  strongly  con 
fesses  the  charge."  (Blackstone '<?  Com.  Vol.  IV.  p.  239-) 

Now,  this  is  the  language  of  a  Judge  and  a  master  of  the 
law,  of  one  of  its  greatest  oracles  and  brightest  ornaments  ; 
and  he  tells  you,  that  this  practice  is  a  pious  perjury !  recog 
nizing  it  as  quite  familiar,  done  daily  with  the  acquiescence 
of  courts,  and  neither  entailing  reproach  on  juries  among 
their  neighbours,  nor  exposing  them  to  the  censure  of  their 
legal  superiors. 

He  calls  it  a  pious  perjury  !  as  we  say  a  pious  fraud, 
meaning  something  commendable  on  the  whole,  though  not 
in  all  its  bearings,  conformable  to  strict  precept. 

I  might  quote  instances  of  this  kind  in  our  own  prac 
tice.  We  had  once  a  statute,  Gentlemen,  now  abrogated,  by 
which  juries  were  tied  down  in  distinct  terms  to  convict  a 
person  of  murder,  whether  they  thought  him  guilty  or  not, 
provided  certain  presumptions  of  guilt,  which  the  Legisla- 
turehad  chosen,  when  found  together,  to  take  as  absolute 
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prpqf,  should  be  found  to  concur.  I  mean  the  statute  of 
William  and  Mary  regarding  child-murder,  declaring  that  if 
it  should  be  proved,  that  a  woman  had  not  revealed  her 
pregnancy,  or  called  in  help  at  the  birth,  and  the  child  was 
afterwards  missing,  these  circumstances  concurring,  should, 
in  all  cases,  be  takenas  proof  of  child-murder. 

Many  convictions  were  got  under  this  statute  ;  but  as  a 
number  of  cases  arose,  where,  from  false  modesty,  accident, 
or  otherwise,  all  these  supposed  infallible  criteria  concurred, 
without  the  guilt  of  murder  having  existed,  Juries  came  to 
boggle  at  such  an  enactment,  and,  accordingly,  it  was  abro 
gated  by  their  uniform  refusal  to  execute  it.  All  our  late 
writers  distinctly  say,  that  of  late  years  no  convictions  could 
be  obtained  under  that  statute-  Nay,  I  remember  myself, 
in  the  early  part  of  my  practice,  of  two  cases  where  the 
statute  was  libelled  on,  in  one  of  which  the  jury  stated,  that 
they  would  not  convict  on  the  statute,  and  found  the  prison 
er  not  guilty,  and  the  judge  approved  of  their  verdict.  And 
in  another  case,  I  remember  a  Depute- Advocate  was  reprov 
ed  for  bringing  such  a  case  to  trial,  and  the  judge  told  him 
plainly,  that  if  he  did  proceed  on  that  statute,  he  would 
take  care  there  should  be  an  acquittal. 

Accordingly,  that  statute,  by  an  act  of  laudable  and  praise 
worthy  contumacy  on  the  part  of  juries,  was  abrogated  in 
actual  practice,  before  it  was  repealed  by  a  recent  act  of  the 
Legislature,  which  declared  these  circumstances  to  infer  a 
simple  felony,  punishable  with  imprisonment. 

But  though  I  refer  to  these  cases  to  let  you  understand 
what  I  apprehend  the  law,  and  the  practice  of  that  law,  ac 
tually  to  be,  I  am  far  from  saying  that  they  afford  a  prece 
dent  which  is  in  every  case,  or  lightly  to  be  followed  5 
for  though  a  jury  has  been  commended  for  finding  a  thing 
which  is  worth  many  pounds,  of  the  value  only  of  39s-,  nay, 
for  even  finding,  as  in  the  case  of  the  accession  to  the  same 
crime,  that  it  was,  and  that  it  was  not  of  a  certain  value,  I  can 
not  but  acknowledge,  that  the  frequent  assumption  of  this 
extraordinary  and  perilous  power,  by  which,  if  exerted, 
except  in  extraordinary  cases,  the  stability  of  the  law  would 
be  gone,  is  by  no  means  to  be  approved.  But  I  do  say,  that 
even  this  is  within  the  constitutional  power  of  juries,  when 
connived  at,  or  openly  recognised  by  high  judicial  autho 
rity  ;  and  1  state  this  case  of  extraordinary  power  in  order 
to  show  you  that  what  I  now  contend  for  falls  far  within  its 
limits.  I  do  not  require  you  to  find  that  Sir  Alexander  Bos- 
well  did  not  foil  by  the  hands  of  the  prisoner  at  the  bar,  but 
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only  that  he  did  not  fall  by  his  malice. — I  call  upon  you  to. 
give  in  a  verdict  of  no  untruth,  directly  or  by  implication.  I 
call  upon  you,  and  I  think  I  cannot  call  in  vain,  that  you  will 
not  allow  ^our  verdict  to  be  any  thing  but  truth  ;  and  I  tell 
you,  that  you  cannot  be  compelled  to  say  that  the  prisoner 
wickedly  and  maliciously  slew  that  unfortunate  gentleman  j 
if  you  sincerely  think  he  did  not, — if  you  are  satisfied  that 
he  slew  him  without  malice,  anger,  or  hatred,  in  the  ren 
counter  ; — in  short,  that  the  very  reverse  of  all  these  feel 
ings  burned  in  his  bosom  towards  the  unfortunate  gentle 
man  at  his  death,  before  his  death,  and  after  his  death. 

The  true  point,  then,  is,  Whether  there  is  evidence  that 
he  killed  him  maliciously  ?  I  need  not  read  authorities  to 
you  upon  this  subject.  Without  multiplying  these,  I  have 
marked  a  passage  in  Mr  Hume's  work,  in  which  he  de 
scribes  that  which  forms  the  essence  of  all  crimes,  and  to 
which  alone  the  evidence  in  all  prosecutions  must  go.  He 
begins  (chapter  1st)  with  the  explanation  of  the  nature 
4  of  that  dole,  as  it  is  called, — that  corrupt  and  evil  inten 
tion  which  is  essential  (so  the  light  of  nature  teaches,  and 
so  all  authorities  have  said)  to  the  guilt  of  any  crime.  Now, 
in  delivering  this  precept,  those  authorities  are  not  to  be 
understood  in  this  sense,  as  if  it  were  always  necessary  for 
the  prosecutor  to  bring  evidence  of  an  intention  to  do  the 
very  thing  that  has  been  done,  and  to  do  it  out  of  enmity 
to  the  individual  who  has  been  injured.  In  this  more  fa 
vourable  sense  to  the  prisoner,  the  maxim  cannot  be  receiv 
ed  into  the  law,  for  it  would  screen  many  great  offenders 
from  the  punishment  of  their  transgressions.  And  I  think 
it  is  only  true  in  this  looser  and  more  general,  but  a  prac 
tical  and  a  reasonable  sense,  in  which  an  English  author  of 
the  first  judgment  in  those  matters  (Judge  Forster)  has  ex 
plained  it ;  that  the  act  must  be  attended  with  such  circum 
stances  as  indicate  a  corrupt  and  malignant  disposition ;  a 
heart  contemptuous  of  order,  and  regardless  of  social  duty* 

This,  Gentlemen,  is  what  you  must  find  proved  before 
you  can  find  any  one  guilty  of  a  crime.  That  which  ren 
ders  any  action  a  crime  is,  that  it  proceeded  from  an  illaud- 
able,  improper,  criminal,  malignant  design. 

JNow,  with  great  submission,  I  take  this,  in  every  case, 
to  be  a  part  of  the  evidence,  and  as  such,  competent  and 
proper  for  the  determination  of  a  jury, — assisted,  no  doubt, 
by  the.  opinions  of  the  learned  persons  who  preside  in  the 
Court,  but  only  taking  these  as  opinions  to  aid  them  in 
forming  their  own  ;  so  that,  on  a  view  of  all  the  evidence. 
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the  jury  is  to  say  whether  they  are  convinced  that  the  pri 
soner  is  guilty  or  not  guilty  of  that  malignant  purpose  or 
contemptuous  disregard  of  law  and  order,  which  forms  the 
undoubted  essence  of  every  crime. 

It  is  no  doubt  true,  that,  in  our  law  books,  it  is  laid  down, 
that  killing  in  a  duel,  however  fairly  that  duel  may  have 
been  conducted,  is  and  ought  to  be  considered  as  murder, 
and  there  are  two  reasons  to  explain  how  this,  I  must  say; 
too  unqualified  proposition,  has  been  allowed  to  stand  in  our 
books  of  authority.  In  the  first  place,  it  is  derived  from  a 
period  of  society,  when  our  statutory  law  did  make  such 
a  declaration ;  and  one  of  the  causes  of  its  severity  was,  that 
the  manners  and  customs  of  the  times  were  such  as  to  justify 
the  enactment.  For  it  is  well  known  to  every  one,  that 
there  was  a  period  when  the  abuse  of  duelling  became  a  mon 
strous  and  flagrant  evil,  and  when,  out  of  mere  wantonness, 
vanity,  and  folly,  the  lives  of  the  most  valuable  citizens  were 
sacrificed  in  consequence  of  its  prevalence,  for  causes  equally 
fantastical  and  barbarous.  I  believe  it  is  mentioned  some 
where,  that,  in  the  short  reign  of  Henry  IV.  of  France,  no 
fewer  than  4000  gentlemen  were  slain  in  duels ;  and  it  is 
quite  well  known,  that,  during  the  sixteenth  and  seventeenth 
centuries,  the  same  practice  prevailed  to  an  intolerable  ex 
cess  in  these  islands.  That  was  the  date  of  the  law  in  question ; 
and  the  history  of  the  origin  of  these  dicta  of  our  lawyers  is 
still  preserved.  How  they  have  been  preserved  long  after 
the  lapse  of  the  circumstances  by  which  they  at  first  were 
justified  or  required,  is  a  question  which  probably  will  not 
require  much  explanation  to  those  who  know  how  tenacious 
lawyers  and  law-writers  are  of  ancient  maxims,  and  even 
of  ancient  prejudices ; — how  unwilling  lawyers,  of  every 
degree,  are  to  acknowledge  the  imperfection  of  that  law, 
which  it  is  a  part  of  their  duty  to  uphold  and  mag 
nify  *,  how  willing  to  say,  that  recourse  to  a  Court  of 
law  supersedes  and  renders  unnecessary  any  other  ap 
peal  ;  and,  therefore,  on  that  rash  and  false  assumption^ 
to  build  the  conclusion,  that  any  other  appeal,  if  attended 
with  danger,  or  terminating  in  death,  must  be  criminal  and 
murderous.  Nor  should  it  be  forgotten,  that  it  may  with 
some  reason  be  maintained,  that  the  most  severe  sanctions 
of  the  law  should  still  be  held  out  for  the  terror  of  offend 
ers, — that  all  such  killing  should  be  taken,  in  the  first  place, 
for  murder  ;  that  the  act  should  be  held  as  jprimafacieillegSL], 
and  should  have  the  effect  of  putting  him  who  commits  it  to  a 
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proof  of  the  circumstances  which  make  his  case  an  excep 
tion  from  the  ordinary  rule. 

I  have  stated  this  rather  as  an  apology  for  the  law,  than  a 
justification  of  it.  For  I  will  take  leave  to  say,  that  it  would 
be  the  greatest  libel  on  the  law,  to  hold  that,  in  consequence, 
not  of  any  statute  declaring  duelling  a  capital  offence,  for 
there  is  no  longer  any  such  statute,  but,  on  the  common  law 
of  the  land,  all  killing  in  a  duel  shall  be  regarded  as  mur 
der  ;  in  other  words,  that  the  crime  of  maliciously  and  trea 
cherously  killing  another  person  shall  be  predicated  of  all 
those  who  kill  in  a  duel,  although  there  is  no  appearance  of 
malice,  or  of  any  improper  motive  whatever.  No  opinions, 
no  law,  no  rule  of  practice,  no  human  authority,  I  say 
with  confidence,  can  either  compel  or  justify  a  jury  in  find 
ing  a  man  guilty  of  killing  maliciously,  who  is  proved  not 
to  have  had  any  malice, — not  to  have  had  any  bad  mo 
tive,  though  his  conduct  has  been  sifted  to  the  uttermost 
It  would  be,  of  all  preposterous  notions,  the  most  preposte 
rous,  and  of  all  absurdities  the  most  extreme,  to  say,  that 
the  law  requires  a  jury  to  save  themselves  from  perjury,  by 
perjuring  themselves  to  convict  the  innocent !  You  are  bound, 
it  is  said,  to  find  the  prisoner  guilty  of  maliciously  killing. 
But  I  say  that  if  you  think  he  did  not  kill  maliciously,  you 
are  plainly  bound  to  acquit  him  ;  and  that  you  would  be 
guilty  both  of  murder  and  perjury  if  you  did  otherwise.*  It 

*  This  argument  might  be  put  in  a  more  technical,  and  perhaps  a 
clearer,  though  less  popular  way,  as  follows.  The  essence  of  all  crimes 
being  the  dole,  or  mains  animus,  from  which  they  proceed,  it  is  obvious 
that  when  we  say  that  all  killing  in  a  duel  is  murder,  we  can  mean  only 
that  the  circumstances  of  deliberate  appointment,  and  the  intentional 
use  of  deadly  weapons,  are  sufficient  indicia  from  which  to  infer  the  ex 
istence  of  such  dole,  or  malice.  But  the  question,  of  what  indifcia  shall 
be  sufficient,  in  any  case,  to  establish  the  existence  of  a  criminal  pur 
pose,  is  plainly  a  question  of  evidence  ;  and  as  such  must,  ex  necessitate, 
be  within  the  province  of  the  jury.  The  Court  may  give  it  as  their 
opinion,  generally,  that  the  concurrence  of  such  indicia  raises  a  presump 
tion  of  malice, — but  whether  such  malice  is  actually  prored  in  any  par 
ticular  case,  it  must  always  be  for  the  jury  to  determine :  And  to  fix  ab 
solutely,  and  ab  ante,  that,  upon  proof  of  such  indicia,  the  jury  must  ne 
cessarily  find  the  malice  proved,  would  just  be  doing,  on  this  branch  of 
the  common  law  charge  of  murder,  what  the  statute  of  William  and 
Mary  was  held,  very  oppressively  and  unjustly  to  have  done  as  to  the 
charge  of  child-murder  under  that  act.  It  is  obvious,  also,  that  to 
hold  any  such  doctrine  to  be  a  fixed  and  binding  part  of  the  law,  would 
be  substantially  to  remove  from  the  jury  the  cognisance,  not  only  of  the 
general  guilt  or  innocence  of  the  accused,  but  also  of  the  most  important 
part  of  the  evidence  by  which  that  was  to  be  determined.  Consistently 
with  that  doctrine,  indeed,  a  jury  ought  not  in  any  such  case  to  find  the 
prisoner  guilty,  or  not  guilty ;  but  should  be  limited  to  find  merely  that 
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is  necessarily  a  matter  of  evidence,  whether  a  prisoner  has 
contracted  the  guilt  of  preconceived  malice,  and  murder  ensu 
ing  from  it,  or  whether  he  has  only  incurred  the  involuntary 
and  inevitable  misfortune  of  taking  away  the  life  of  another 
person,  against  whom  he  had  no  malice ;  and  that,  in  order 
to  render  his  own  life  tolerable,  and  to  protect  that  state  in 
society  which  he  held,  and  his  family,  character,  and  name, 
—which  a  man  must  always  be  entitled  to  protect,  where, 
by  the  fault  of  another,  they  have  been  endangered,  at  the 
hazard  and  at  the  expence  of  that  party's  life. 

Nor  is  this  new  law.  The  Prosecutor,  indeed,  has  told 
you,  that  life  is  so  precious,  that  it  is  not  to  be  lightly  in 
vaded,  that  no  notion  of  violated  honour,  that  no  gratifica 
tion  or  soothing  of  wounded  vanity,  can  justify  the  taking  it 
away  ;  and  he  has  gone  so  far  as  to  tell  you,  that  there  is  no 
ground  on  which  deliberate  killing  can  be  justified,  except 

it  was  proved  or  not  proved  that  he  killed  another  in  a  duel, — for  this 
is  the  only  matter  upon  which,  according  to  this  system,  they  can  pos 
sibly  have  any  right  to  decide. 

The  doctrine  of  the  prosecutor,  indeed,  leads  obviously  to  the 
same  undue  limitation  of  the  powers  of  the  jury  in  cases  of  this 
kind,  as  was  long  maintained  in  cases  of  all  kinds  by  the  practice  of  pro 
nouncing  special  interlocutors  of  reft  nancy.  For  if  effect  be  given  to  the 
supposed  maxim  of  law,  that  all  killing  in  duels  is  necessarily  murder, 
the  result  must  obviously  be  the  same  as  if,  in  every  charge  of  murder 
in  such  circumstances,  the  Court  had  found  specially,  that  the  fact  of 
the  pannel  having  killed  the  defunct  in  a  duel,  was,  per  se>  relevant  to 
infer  the  guilt  of  murder,  had  repelled  all  the  defences  of  the  pannel 
that  did  not  resolve  into  a  denial  of  the  killing  in  a  duel,  and  remitted 
the  libel,  as  found  relevant,  to  the  knowledge  of  an  assize,  with  instruc 
tions  to  confine  themselves  in  their  verdict  to  the  fact  of  such  killing 
only.  If  such  a  deliverance  would  be  contrary  to  the  rights  of  the  jury, 
and  of  the  prisoner,  which  no  one  it  is  supposed  will  now  dispute,  it  is 
difficult  to  see  how  the  doctrine  of  the  prosecutor  can  be  saved  from  the 
same  imputation.  If  the  law  be  absolutely  and  clearly,  as  he  says  it  is, 
it  is  plain  that  the  enforcement  of  it  would  lead  infallibly  to  the  same 
results  with  the  interlocutor  that  we  have  imagined.  The  only  differ 
ence  between  the  exploded  practice  and  the  present  would  be,  that  the 
law,  which  certainly  ought  to  be  enforced,  if  it  ought  to  be  recognized  as 
law  at  all,  was  enforced  by  such  interlocutors,  and  may  be  evaded  and 
disappointed  by  our  mode'rn  forms  of  proceeding.  It  is  humbly  con 
ceived,  however,  that  the  maxim  relied  on  by  the  prosecutor  is  not  a  part 
of  the  law  by  which  a  jury  can  be  bound,  but  the  result  merely  of  the 
traditionary  opinions  of  judges  on  the  weight  due  to  certain  indicia  of 
malice  or  criminal  purpose,  the  true  value  and  effect  of  which  it  is  the 
right  and  the  duty  of  the  jury  to  determine  in  every  particular  case.  To 
hold  otherwise,  would  be  to  hold  that  it  was  equivalent  to  a  standing  spe« 
eittl  interlocutor  of  relevancy  in  every  case  of  killing  in  a  duel,— and  that, 
in  every  such  case,  the  jury  were  bound  to  act  under  the  implied  limi-» 
tation  of  such  an  interlocutor  as  we  have  above  imagined. 
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that  of  self-def<ence>  by  which  he  means,  in  defence  of  our 
life,  sacrificing  the  life  of  another. 

Gentlemen,  this  is  not  the  law.  A  man  may  deliberately 
and  intentionally  kill  in  defence  of  his  own  life  undoubtedly ; 
but  he  may  also  deliberately  kill  in  defence  of  his  property, 
where  no  personal  violence  is  meditated — a  woman  may 
deliberately  kill  in  defence  of  her  chastity — a  soldier  may 
deliberately  kill  in  defence  of  his  post— a  common  sentry 
placed  upon  guard  at  the  door  of  a  field  officer; — nay  far 
ther,  a  common  citizen  may  deliberately  kill  in  order  to 
prevent  a  suspected  criminal  from  making  his  escape,  or 
to  prevent  a  rescue.  The  cases,  indeed,  are  numerous,  in 
which  our  law  recognizes  the  deliberate  sacrifice  fo&  life — 
for  the  preservation  of  certain  rights ;  but  there  are  other 
cases,  besides  those  of  the  character,  now  mentioned,  which 
seem  to  afford  a  direct  legal  warrant  for  putting  life  to 
hazard.  This  also  may  be  done  for  the  protection  of  the 
person  from  supposed  or  eventual  danger ;  nay,  even  of  pro 
perty  from  probable  invasion  or  destruction.  Now,  will 
any  man  say  that  there  can  be  reason  in  that  law  which  re 
cognizes  my  right  to  shoot  at  a  person  who  is  carrying  away 
an  empty  box,  or  even  a  purse  full  of  gold — take  it  any  way 
you  please — and  yet  holds  that  he  may  not  lawfully  kill 
for  the  preservation,  not  of  a  pitiful  portion  of  useless 
wealth,  but  for  the  preservation  of  all  that  renders  wealth, 
society,  and  existence  itself  tolerable  ;  and  this  too,  where 
the  person  sacrificed  can  be  shown  to  have  been,  in  some  de 
gree,  in  the  wrong  ? 

If  a  person  comes  to  the  door  of  a  post-chaise,  presents 
hia  pistol,  and  asks  your  money,  you  may  lawfully  shoot  him 
— you  may  lawfully  shoot  him,  if  you  act  upon  a  reasonable 
belief  of  danger.  Even  if  his  pistol  should  turn  out  not  to 
be  loaded,  and  so  it  appears  that  he  never  intended  to  shoot 
you,  still  your  shooting  is  lawful.  If  you  see  a  person 
packing  up  your  property,  or  breaking  into  your  house, 
and  carrying  it  away,  you  may  lawfully  shoot  him.  Why  ? — 
just  because  you  are  entitled  to  say,  I  value  more  the  secu 
rity  of  my  property,  even  when  placed  in  unreal  danger, 
than  the  life  of  the  person  who  has  put  himself  in  opposition 
to  my  rights,  such  as  they  are.  But,  if  a  person  has  done 
that  which  has  placed  me  in  the  dilemma  of  either  shooting 
at  him,  or  of  living  as  an  outcast  from  society — of  being 
exposed  to  all  manner  of  insults  and  contumelies — of  being 
excluded  from  all  honourable  pursuits  and  professions — 
shrunk  from  by  my  ancient  friends—the  cause  of  blushing  to 


154 

ray  relations,  and  sorrow  to  my  children-—the  stain  of  an 
honourable  name,  and  a  hopeless  outcast,  and  exile  from 
society — without  hope,  means,  or  chance  of  restoration — 
if,  I  say,  a  man,  by  an  act  which  is  unlawful  in  itself,  has 
placed  me  in  that  situation,  can  it  be  said,  there  being  no 
malice  in  my  heart,  no  means  of  defending  my  rights  but 
this,  no  possibility  of  my  subsisting  on  the  earth  without 
scorn,  and  all  this  by  the  unlawful  act  of  another, — I  ask 
you,  if,  under  these  circumstances,  I  do  not  take  my  enemy 
off  by  assassination,  but  merely  expose  his  life  to  the  same 
risk  as  my  own,  and  that,  perhaps,  with  many  chances 
against  me,  and  he  fall, — is  it  possible  that  the  law,  which 
deals  so  leniently  with  other  slaughters,  should  call  that  a 
murder  ?  I  submit  to  you,  that  this  would  be  a  proposition 
altogether  monstrous.  It  is  fortunately  one  which  will  now 
find  neither  patrons  nor  protection  in  any  quarter. 

I  do  not  say  that  all  duels,  if  fairly  fought,  must  save  the 
person  slaying  from  the  consequences  of  unlawful  slaughter, 
or  even  of  murder.  On  the  contrary,  I  admit  that,  though 
duels  fortunately  are  more  rare  than  they  were  100  years 
ago,  and  though  I  trust  that  a  great  proportion  of  them  now 
proceed  on  justifiable  grounds,  it  still  is  much  to  be  feared, 
that,  if  an  unlimited  licence  were  given  to  them,  and  if  the 
ordeal  of  a  sifting  trial  did  not  await  the  survivor,  there  might 
be  instances  of  abuses,  such  as  formerly  existed,  and  were  re 
pressed  by  severe  statutes,  I  would  by  no  means  place  my 
cause  on  this  footing.  I  freely  admit  that  there  is  a  heavy 
presumption  against  that  man  by  whom  blood  is  shed.  I 
admit  that  I  would  come  slowly  to  the  conclusion,  that  blood 
had  been  shed  with  innocence  ;  and  I  ask  no  more  than  this, 
that  I  should  be  entitled  to  look  to  the  causes  of  quarrel, 
and  not  be  judged  by  dry  maxims  from  books.  I  ask  no 
more  than  that  you  would  look  to  the  practice  of  the  times, 
to  the  recent  proceedings  of  courts  of  law ;  and,  in  every 
case,  inquire  whether  you  find,  from  the  nature  of  the  act, 
as  proved,  any  indications  of  that  malignant  spirit,  and  of 
those  inexcusable  passions,  without  which,  I  say,  there  can 
be  no  crime, — without  which,  where  life  is  lost,  there  can 
undoubtedly  be  no  murder. 

Accordingly,  Gentlemen,  I  find  that  the  course  of  prac 
tice,  ever  since  the  real  evil  of  duelling  abated,  has  been  ex 
actly  conformable  to  what  I  think  you  must  feel  already,  not 
only  justifies  you,  but  lays  you  under  the  necessity  of  inquir 
ing  what  is  the  vindication  in  the  present  instance  of  the 
party  accused,  I  have  already  mentioned  that,  in  a  short 
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veign  in  France,  4000  gentlemen  are  said  to  have  fallen  iu 
duelling.  It  is  a  happy  and  a  delightful  contrast,  and  vin 
dicates  and  explains  the  change  of  our  statutory  law,  and 
decisions,  that  is  to  be  found  in  the  more  recent  periods  of 
our  history,  when  I  tell  you  that,  in  the  longest  reign  al 
most  on  record,  that  of  the  late  Sovereign  of  these  king 
doms,  there  were  only  between  60  and  70  persons  reckoned 
to  have  fallen  in  Great  Britain, — I  believe  I  may  say  in  Great 
Britain  and  Ireland,  in  duels.  I  speak  from  a  book  perhaps 
of  no  great  authority  5  but  which,  I  believe,  is  pretty  cor 
rect  in  that  general  statement;  and  by  which  it  appears 
that,  in  all  that  time,  nearly  60  years,  about  170  duels 
were  fought,  i.  e,  340  persons  were  engaged  in  such  com 
bats,  and  out  of  these  between  60  and  70  were  slain. 
Now,-  the  first  remark  on  this  statement  is,  that  there 
do  not  appear  to  have  been  more,  in  all,  than  between 
18  and  20  trials  on  account  of  these  affairs.  In  by  far 
the  greater  number  of  cases,  even  though  thus  of  a  capi 
tal  nature,  the  law  did  not  think  it  necessary  even  to 
bring  the  survivor  to  trial,  the  event  having  been  so  plainly 
and  notoriously  justifiable  and  inevitable.  Of  these  18  or  20 
trials,  too,  you  will  therefore  understand  that  they  include 
all  the  bad  and  doubtful  cases,  and  such  as  are  to  be 
considered  the  worst ;  perhaps  one  or  two  very  bad  cases 
Eaay  be  supposed  to  have  escaped.  Now,  the  first  -re 
markable  thing  is,  that,  in  all  these  instances,  there  were 
just  two,  I  think,  or  at  most  three  capital  convictions,  and 
these  are  cases  which  strengthen  the  argument,  and  give  one 
a  notion  of  the  sort  of  practices  against  which  the  ancient 
severity  of  the  law  against  duelling  was  probably  directed,  i 
-  One,  and  by  far  the  most  palliated,  was  that  in  which  a 
countryman  of  ours,  Major  Campbell,  was  unfortunate 
enough  to  receive  and  undergo  the  sentence  of  death  for  a 
duel  fought  in  Ireland.  This  is  the  most  mitigated  case  that 
occurs  in  the  register  of  cenvictions  ;  but  I  am  sorry  to  say, 
and  I  will  do  it  with  all  tenderness  for  the  memory  of  that 
gentleman,  that  it  was  a  strong  and  bad  case.  The  parties 
had  a  quarrel,  but  separated  afterwards  for  several  hours ; 
they  were  proved  to  be  cool  and  composed  in  the  interval, 
especially  Major  Campbell  -,  they  met  again,  and  though  they 
were  quartered  at  the  time  in  a  garrison,  where  there  were 
mutual  friends,  who  could  easily  have  been  collected,  they 
met  in  the  night-time,  without  seconds,  and  in  a  private  room. 
The  only  evidence,  therefore,  against  the  survivor  was,  and 
could  only  be,  the  general  account  of  the  antecedent  quar- 
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rel,  and  the  words  of  the  unfortunate  gentleman  who  was 
slaughtered,  previous  to  his  decease ;  and  on  this  last  the 
conviction  depended.  It  was  clearly  made  out  that  the  un 
fortunate  gentleman  who  died  maintained  that  the  duel  was 
not  fair,  and  said  of  his  antagonist,  that  he  was  a  bad  man, 
and  knew  that  he  had  hurried  him. 

Another  of  the  cases  where  murder  was  found,  was  a  case 
of  plain  assassination.  I  forget  the  names,  but  the  parties 
;met  in  the  field,  and  when  the  one  was  going  up  to  the 
other,  apparently  to  salute  him,  or  for  some  such  purpose,  he 
raised  his  pistol  and  blew  his  brains  out.  That  man  was 
tried,  and  most  deservedly  convicted,  executed,  and  dissect 
ed,  as  a  barbarian  and  ruffian,  undeserving  of  the  privileges 
or  name  of  a  gentleman. 

Of  the  other  cases  which  were  selected  for  prosecution, 
some  few  have  issued  in  a  conviction  of  manslaughter,  and 
these  are  all  uniformly  of  the  worst  description.  The  first 
on  record  is  that  of  a  former  Lord  Byron,  and  approaches 
somewhat,  in  its  circumstances,  to  that  of  Campbell.  The 
parties  quarrelled,  went  out  from  a  company  of  their  friends 
into  a  room,  without  seconds,  and,  by  the  light  of  a  candle, 
fought  with  swords,  and  one  of  them  was  mortally  wound 
ed — the  survivor,  admitting  that  he  drew  his  sword,  and 
made  a  lounge  at  the  other,  before  he  got  his  sword  entire 
ly  out  of  the  scabbard  ;  this,  therefore,  was  a  very  narrow 
case ;  and  on  a  trial  before  the  Lord  High  Steward,  a  man 
slaughter  was  found,  the  prisoner  being  discharged  on  one 
day's  confinement. 

The  greater  part  of  the  other  cases  are  not  reported,  ex 
cept  in  newspapers.  But  there  is  one  case  so  reported,  to 
which  I  beg  leave  to  refer  you,  because,  though  it  only  occurs 
in  the  newspaper,  it  is  one  very  famous,  as  being  the  first  of 
those  occasions  in  which  judges  admitted  from  the  bench 
the  necessity  and  expediency  of  juries  tempering  the  law 
where,  by  necessity,  judges  have  held  themselves  bound  by 
it.  I  allude  to  that  of  Mr  William  Boe  Purefoy,  for  kill 
ing  Colonel  Roper  in  a  duel ;  and  I  may  mention  in  a  word 
the  nature  of  the  case,  that  you  may  see  how  infinitely  more 
unfavourable  it  was  than  the  present.  Purefoy  was  a  lieute 
nant  in  the  regiment  of  which  Colonel  Roper  was  the  colo 
nel.  The  young  gentleman  had  been  guilty  of  some  excess 
when  engaged  with  his  friends  on  a  festive  occasion,  which 
called  forth  a  pretty  severe  reprimand  from  the  commanding 
officer.  This  was  resented  by  the  former  in  such  unmeasured 
terms,  that  Colonel  Roper  was  under  the  necessity  of  bring- 
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ing  him  before  a  court-martial,  who  found  the  charge  proved* 
and  sentenced  him  to  be  dismissed  from  the  army,  and  ren 
dered  incapable  of  serving.  That  sentence  being  confirmed 
by  the  proper  authority,  was  read  at  the  head  of  the  regi 
ment,  in  Lieutenant  Purefoy  "s  presence,  and  carried  into 
full  effect.  After  this  he  came  up  to  the  colonel,  and  told 
him  that  he  was  a  coward,  a  ruffian,  and  a  scoundrel.  The 
colonel  answered,  he  had  nothing  to  say  to  him,  and  turned 
on  his  heel.  The  same  day  he  met  him  again,  and  said, 
"  Do  you  now  agree  to  meet  me  ?" — at  the  same  time  shook 
his  whip  over  his  head,  saying,  "  There  is  an  earnest  of 
what  you  may  expect,"  and  posted  him.  After  some  con 
sultation,  Colonel  Roper  was  advised,  as  Purefoy  had  ceased 
to  be  in  the  army,  and  had  the  rank  of  a  gentleman,  it  was 
necessary  to  send  a  message  to  him.  They  accordingly 
met,  and  Purefoy  shot  Roper  dead  on  the  field. 

This  case  came  to  be  tried  in  the  year  1 794,  before  Baron 
Hotham,  at  Maidstone ;  and  that  learned  person,  after  sum- 
ming  up  the  case,  (this  is  always  done  by  the  judges  in  Eng 
land,)  spoke  as  follows : 

<c  It  is  now  a  painful  duty,  which  jointly  belongs  to  us ; 
it  is  mine  to  lay  down  the  Jaw,  and  yours  to  apply  it  to  the 
facts  before  you.  The  oath  by  which  I  am  bound  obliges 
me  to  say  that  homicide,  after  a  due  interval  left  for  consi 
deration,  amounts  to  murder.  The  laws  of  England,  in 
their  utmost  lenity  and  allowance  for  human  frailty,  extend 
their  compassion  only  to  sudden  and  momentary  frays ;  and 
then,  if  the  blood  has  not  had  time  to  cool,  or  the  reason  to 
return,  the  result  is  termed  manslaughter.  Such  is  the  law 
of  the  land,  which  undoubtedly  the  unfortunate  gentleman 
at  the  bar  has  violated,  though  he  has  acted  in  conformity 
to  the  laws  of  honour.  His  whole  demeanour  in  the  dueJ, 
according  to  the  witness  whom  you  are  most  to  believe,  Co 
lonel  Stanwix,  was  that  of  perfect  honour  and  perfect  hu 
manity. 

"  Such  is  the  law,  and  such  are  the  facts.  If  you  cannot 
reconcile  the  latter  to  your  consciences,  you  must  return  a 
verdict  of  guilty.  But  if  the  contrary,  though  the  acquittal 
may  trench  on  the  rigid  rules  of  law ,  yet  the  verdict  will  be 
lovely  in  the  sight  both  of  God  and  Man" 

The  jury  instantly  acquitted  the  prisoner. 

Then  came  a  remarkable  case,  one  of  the  few  that  have 
been  reported  at  some  length,  that  of  Captain  Macnamara, 
for  killing  Colonel  Montgomery,  in  which,  I  know  not  on  \vhat 
grounds,  the  Grand  Jury  had  found  a  bill  for  manslaughter. 
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That  is  a  pretty  strong  case,  though  I  do  riot  mean  to  impute 
any  thing  unfair  to  the  gentleman  who  survived,  and  I  hope 
still  lives.  It  was  a  case  of  a  foolish  quarrel  about  a  dog  with 
which  the  unfortunate  gentleman,  who  was  killed,  happened  to 
be  attended  when  riding  in  the  Park  ;  the  dogs  having  quarrel 
led,  Colonel  Montgomery,  who  did  not  perceive  that  Captain 
Macnamara  was  near,  came  and  separated  the  dogs,  and  said, 
"  Whose  dog  is  this  ?  I  will  knock  him  down."  On  which 
Captain  Macnamara  said,  "  Have  you  the  arrogance  to  say 
you  will  knock  my  dog  down  ?  you  must  first  knock  me  down." 
An  altercation  took  place  ;  Colonel  Montgomery  and  his  party 
rode  up  through  Piccadilly,  and  Captain  Macnamara  follow 
ing  him,  sent  a  friend  immediately  to  Colonel  Montgomery, 
met  him  the  same  day,  and  shot  him  dead  on  the  spot. 

I  only  wish  to  call  your  attention  to  the  nature  of  the  de 
fence  in  this  case,  which,  I  believe,  was  prepared  (indeed  I 
know  it  was  prepared)  by  the  present  Lord  Erskine,  who  ap 
peared  as  his  counsel,  but  was  not  allowed  to  address  the  jury. 
The  defence  which  he  prepared  was  one  which  no  British 
jury  could  resist.  He  states,  "  I  am  a  captain  of  the  British 
navy.  My  character  you  can  only  hear  from  others.  But  to 
maintain  any  character  without  situation,  I  must  be  respected. 
When  called  upon  to  lead  others  into  honourable  danger,  I 
must  not  be  supposed  to  be  a  man  who  sought  safety,  bysub- 
mitting  to  what  custom  has  taught  others  to  consider  as  a  dis 
grace.  I  am  not  presuming  to  urge  any  thing  against  the  laws 
of  God,  or  of  this  land.  I  know,  that  in  the  eye  of  religion 
and  reason,  obedience  to  the  law,  though  against  the  feelings 
of  the  world,  is  the  first  duty,  and  ought  to  be  the  rule  of  ac 
tion,  but  in  putting  a  construction  upon  my  motives,  so  as  to 
ascertain  the  quality  of  my  actions,  you  will  make  allowances 
for  my  situation.  It  is  impossible  to  define,  in  terms,  the  pro 
per  feelings  of  a  gentleman,  but  their  existence  have  support 
ed  this  happy  country  for  many  ages,  and  she  might  perish  if 
they  were  lost."  The  jury  instantly  acquitted  him. 

Now,  if  this  was  a  case  of  justifiable  heat  and  violence,  I 
do  ask  you  what  construction  you  would  put  on  the  present 
case  ? 

But  there  are  two  other  cases  to  which  I  would  call  your 
attention.  One  from  a  very  remote  dependency  of  this  em 
pire,  but  which  is  known  to  have  given  several  valuable  men  to 
the  law.  The  case  was  from  India — Bengal,  I  think.  It 
was  the  case  of  Sheppard,  *  which  was  tried  before  Sir  Henry 

*  Sheppard,  Asiatic  Register,  Dec,  1808.     Vol.  X.  p.  115,  116, 


Russel,  the  Recorder  of  that  Settlement.  I  must  begin  by  stat 
ing,  that  this  case  issued  in  a  verdict  of  manslaughter ;  though 
by  the  way,  I  would  observe,  that  if  there  be  any  authority  in 
law  for  a  duel  being  a  crime,  it  is  either  a  murder  or  nothing 
at  all.  It  is  as  much  a  departure  from  the  authority  of  law  to 
find  manslaughter,  as  to  find  it  no  crime  at  all.  This,  however, 
was  an  aggravated  case.  A  quarrel  tcok  place  between  two  offi 
cers  in  garrison,  who  chose  to  go  out  after  a  good  long  delay, 
several  weeks  spent  in  the  exchange  of  notes  and  so  forth,  in  the 
dark,  and  to  tight  by  the  light  of  a  lantern  held  by  a  black  ser 
vant  between  them,  without  the  inspection  of  a  single  Euro 
pean  eye  ; — no  witnesses  were  present,  the  offence  of  the  par 
ty  who  suffered  was  of  a  very  vague  description,  only  one  wit 
ness  saying  that  he  thinks  he  had  heard  Captain  Phillips 
speak  lightly  of  Sheppard  on  some  occasion  or  other.  On 
this  provocation  the  challenge  is  given,  the  parties  fight  alone 
(for  the  black  servant  was  not  evidence)  in  the  dark,  and 
Captain  Phillips  is  killed  almost  on  the  spot.  I  quote  the 
judicial  opinion  on  this  occasion,  rather  to  show  the  bold 
ness  with  which  the  judge  spoke  out,  (what  all  judges  in  their 
hearts  must  feel,  and  encourage  juries  to  do,)  than  on  ac 
count  of  its  applicability  to  the  present  case.  Sir  Henry 
says,  after  stating  that  the  crime  of  killing  in  a  duel  is  mur 
der:  u  At  the  same  time,  in  compassion  to  human  infir 
mity,  courts  of  law  and  juries  have  been  in  the  habit  of  mak 
ing  great  allowances  for  the  circumstances  in  which  persons 
calJed  upon  to  fight  a  duel  may  have  been  placed.  When  a 
fellow-creature  is  put  to  death  from  motives  of  deliberate  ma 
lice,  the  law  pronounces  the  crime  to  be  murder.  When  the 
same  act  is  committed  with  the  immediate  influence  of  vio 
lent  passion,  it  is  merely  accounted  manslaughter.  Now,  in 
the  case  before  you,  it  will  be  for  you  to  consider  whether 
the  present  circumstances  of  .society,  as  applied  to  a  gentle 
man  and  a  soldier,  do  not  take  away  the  particular  character 
of  malice  from  the  crime.  A  man  is  placed  in  a  situation, 
where,  if  he  does  not  go  out  to  fight  a  duel,  he  has  no  prospect 
before  him  in  life,  but  that  of  contempt  and  ignominy.  Sure 
ly,  the  feelings  which  are  inseparable  from  such  a  situation, 
may  be  supposed  to  deprive  a  man  of  self-possession  and 
self-command,  as  well  as  a  violent  gust  of  passion.  And  I 
see  no  reason  why  the  law  should  deny,  nor  do  I  believe  that 
the  law  does  deny,  the  same  indulgence  to  those  feelings  that 
it  yields  to  a  brutal  impulse,  which  it  is  the  chief  object  of  all 
human  and  divine  institutions  to  control.  In  declaring  this 
opinion,  I  believe  I  go  farther  than  most  judges  have*done. 
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But  I  have  not  formed  it  without  mature  deliberation,  and  I 
think  it  places  the  question  of  law,  in  cases  of  duel,  upon 
more  stable  and  more  tenable  grounds,  than  the  shifts  and  ar 
tifices  which  have  been  so  generally  resorted  to."  And  he 
then  alludes  to  the  other  circumstances  which  deprived  the 
case  of  a  malicious  character.  "  Where  it  clearly  appears  in 
evidence,  that  two  persons  armed  with  weapons  have  gone 
out  together,  have  fought,  and  that  one  of  them  has  fallen, 
nothing  more  surely  can  be  wanting  to  make  out  the  facts  of 
the  case,  and  it  is  in  vain  to  struggle  against  them,  or  to  seek 
to  prevent  them." 

The  only  other  English  case  I  shall  trouble  you  with,  is  one 
which  I  also  refer  to, — not  for  the  sake  of  that  for  which  I 
might  quote  all  the  cases,  the  part  taken  by  the  jury — but  for 
the  judicial  opinions,  which  you  see  I  am  collecting  and  going 
over,  in  order  to  show  you  that  the  Court  not'  merely  conniv 
ed  at  but  encouraged  the  lenity  of  juries,  and,  contrary  to  the 
law  of  England,  allowed  circumstances  to  be  left  to  the  jury, 
which  had  formerly  been  held  matters  of  law,  and  among 
others,  the  inquiry  whether  the  killing  was  malicious  or  not. 

The  case  to  which  I  icfer  attracted  much  attention  at  the 
time.  It  was  the  case  of  Alcock,  which  was  tried  before 
Baron  Smith,  in  Ireland,  in  the  year  1808,  and  I  quote  it, 
in  order  that  the  very  strong  judicial  opinion  given  on  that 
occasion  may  be  before  you,  for,  in  other  respects,  it  appears 
a  case  to  be  contrasted  rather  than  compared  with  the  present. 
It  was  a  case  of  a  duel  between  two  candidates  for  an  Irish 
county,  where,  as  you  may  suppose,  a  pretty  warm  canvass 
was  going  oa<  Tenants  of  a  certain  rank  have  votes  in  Ire 
land.  But,  holding  their  lands  by  very  precarious  tenures, 
they  vote  in  general  with  their  landlord.  One  of  these  gen 
tlemen  had  got  the  interest  of  a  certain  landlady,  (for  a  lady 
was  the  proprietor,)  and  he  therefore  reckoned  upon  the  te 
nants.  The  other  candidate,  however,  was  more  popular,  and 
the  tenants  were  rash  enough  to  tender  him  their  votes.  The 
offence  of  the  unfortunate  gentleman  who  fell  was,  that  he  allow 
ed  them  to  vote  for  him.  The  names  of  the  parties  were  Col- 
clough  and  Alcock.  Alcock  was  the  survivor — Colclough 
fell — Colclough  had  these  votes  tendered  to  him-  Alcock, 
on  finding  this,  came  and  remonstrated,  in  very  warm  terms, 
on  the  impropriety  and  indecorum  of  such  a  proceeding. 
Colclough  protested  in  the  most  solemn  terms  that  he  had 
not  solicited  these  votes.  Alcock  insisted  that  they  should 
not  vote  for  him.  How  can  I  prevent  them  ?  said  Colclough. 
After  jfcme  words,  however,  Alcock  said  he  must  have  satis- 
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faction ;  a  meeting  was  arranged,  and  they  fought — certainly 
before  a  plentiful  audience,  for  I  believe  most  of  the  voters 
attended,  so  that  there  might  be  four  or  five  hundred  spec 
tators.  Mr  Alcock  put  on  spectacles  before  firing,  which,  it 
was  proved,  he  did  not  at  all  times  wear.  This  was  remon 
strated  against  by  the  second  of  the  other  party,  who  said  that 
he  could  not  see  his  father  at  that  distance,  (by  the  way,  it 
would  be  no  great  misfortune  not  to  see  one's  father  in  such  a 
situation.)  They  then  fought,  and  Alcock  was  shot  dead  the 
first  shot.  This  case,  which  createcf  a  great  and  perhaps  very 
reasonable  sensation,  came  to  be  tried  at  the  Wexford  As 
sizes.  The  charge  of  the  learned  judge,  after  the  evidence 
had  been  concluded,  states  as  follows: 

After  observing  that,  in  the  earlier  part  of  the  circuit, 
there  had  been  many  capital  trials  which  had  excited  no  in 
terest  or  attention,  his  Lordship  proceeds  : 

"  How  different  is  the  case  of  the  charge  which  we  are  now 
trying  ?  Yet  strip  it  of  the  trappings  and  aggravations,  with 
which  I  know  not  whether  party  zeal,  or  a  more  justifiable 
motive,  has  sought  to  clothe  it ; — and  what  does  it  amount 
to  ?  To  a  transgression  with  which  we  must,  on  the  one 
hand,  confess  ourselves  to  be  almost  as  familiar,  as  we  must, 
on  the  other  hand,  admit  it  to  be  highly  culpable  and  ille 
gal.  Two  persons,  disclaiming  and  violating  the  municipal 
law,  prefer  paying  obedience  to  a  false  and  mistaken  code  of 
honour ;  and  one  of  these  disclaimers  falls  in  a  premeditated 
duel,  forbidden  by  the  law  of  the  land ;  but  which  the  erro 
neous  system  of  punctilio,  to  which  I  have  adverted,  enjoins 
in  some  instances,  and  permits  in  many  more.  No  sooner 
has  this  melancholy  catastrophe  taken  place,  than  the  friends 
of  the  deceased  commence  a  vigorous  prosecution  against 
the  causer  of  his  death.  But  some  of  these  prosecutors  we 
may  presume,  we  even  know,  to  have  themselves  been  pre 
sent,  aiding  and  assisting,  at  the  perpetration  of  what  they 
now  represent  to  have  been  murder  ; — and,  in  strictness  of 
law,  their  representation  is  a  just  one.  Some  of  those  prose 
cutors  we  may  conceive  to  have  at  one  time  been  desirous  that 
their  champion  should  inflict  the  death  which  he  has  suffered  ; 
should  do  the  very  act  for  which  they  now  prefer  a  capital 
indictment.  If,  abjuring  the  code  of  honour,  and  adhering 
to  the  rules  of  that  which  we  are  here  assembled  to  adminis 
ter,  the  prisoner^  or  the  deceased  had  declined  to  send  a  mes 
sage,  or  been  tardy  in  accepting  one,  we  may  doubt  whether 
these  strenuous  assertors  of  the  law  would  not  have  scorned 
to  associate  with  such  strict  observers  of  it ;  and  rewarded 
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their  pacific  conduct  with  indelible  disgrace.  Thus,  on  the 
object  of  their  blame  a  hard  alternative  might  be  thrown — 
of  being  posted  as  a  coward,  or  indicted  for  a  murder." 

Then,  after  some  remarks  on  the  details  of  the  case,  he 
closes  his  address  as  follows  : 

"  However  much  and  justly  such  combats  are  to  be  blam 
ed,  you  may  more  abhor  the  sanguinary  notions  which  pro- 
dace  them ;  and  pity  the  victims  of  a  law  of  opinion,  which 
you  strongly  wish  to  be  repealed.  You  may  have  sons,  you 
must  have  friends  and  relatives  yourselves  ;  and  will  be  dis 
posed  to  ask  this  question  of  your  consciences  and  hearts, 
Whether  the  pride  and  infirmity  of  human  nature  might  not 
lead  you  to  wish  that  these  would  rather  violate  the  law,  than 
endure  the  scorn  and  contumely  of  (Heaven  knows  !)  an  un 
sparing  world  ;  or  incur  the  slightest  stain  or  blemish  on 
their  honour.  You  will  wish  to  give  the  prisoner  the  benefit 
of  these  reflections  ;  but  whether  you  would  be  warranted  to 
do  so,  is  what  I  scarcely  dare  inquire, — otherwise  than  by 
suggesting  cases  which  I  conceive  to  be  similar  in  their  legaj 
nature  for  the  purpose  of  illustrating  and  explaining  your 
duties  here. 

"  If  an  officer,  at  the  head  of  his  regiment,  be  called  a 
coward  and  a  scoundrel/ instead  of  cutting  the  offender  down, 
challenge  and  kill  him  in  a  duel,  he  is  a  murderer  by  law  ;  and 
if  you  are  bound  to  find  the  prisoner  Alcock  guilty,  you  will 
he  equally  obliged  to  return  a  verdict  of  conviction  against  a 
gallant  officer,  under  the  circumstances  which  J  have  described. 
Yet,  on  the  other  hand,  the  military  punishment  and  intoler 
able  disgrace,  which  must  inevitably  follow  from  his  submit 
ting  to  the  affront,  it  cannot  be  necessary  for  me  to  dwrell  up 
on.  If  an  aged,  an  intirm,  a  beloved  and  respected  parent, 
be  insulted  and  reviled,  or  even  struck  and  beaten  in  the  pre 
sence  of  a  son,  and  this  latter  happen  to  kill  the  assailant  in  a 
duel,  the  transaction  will  he  murder ;  and  if  you  cannot  ac 
quit  the  prisoner,  you  could  not  acquit  the  child.  If  a  hus 
band  find  his  wife  in  the  embraces  of  another,  and  kill  him 
unarmed  ;>nd  unresisting,  this  is  manslaughter  of  the  lowest 
and  most  venbl  kind.  But  if,  giving  the  adulterer  further 
time  for  prepaia.tion,,and  a  fairer  chance  for  his  life,  he  puts 
arms  in  his  hands,  and  meets  and  kills  him  in  a  duel,  the  of- 
fence,  altering  its  character,  becomes  at  once  murder  ;  and  if 
you  are  bound  to  convict  the  prisoner  here,  you  would  be  also 
bound  to  a  conviction  in  the  case  which  1  have  supposed.  Not 
because  in  morals  the  criminality  is  equal ;  but  because  both 
offences  are  murder  in  the  eye  of  law*  But  let  me  ask  of 
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your  consciences  and  your  hearts  as  men,  could  you  convict  the 
officer,  the  husband,  or  the  son  ? 

"  /  will  not  repeat,  lest  I  might  seem  to  inculcate,  the  aus 
tere  doctrine  of  the  law.  In  once  stating  it,  I  conceive  that  I 
have  sufficiently  discharged  my  painful  duty.  Nay,  even  sitting 
where  I  do,  I  think  myself  warranted  in  doubting,  whether  this 
doctrine  is  not  a  sort  of  anomaly  in  our  code ;  existing  in 
theory,  almost  abrogated  in  practice,  by  the  acuteness  of  the 
judges,  the  humanity  of  jurors,  ihe  mercy  of  the  down.  This, 
Gentlemen,  was  all  I  had  to  say.  The  evidence  is  before 
you.  If  you  believe  it,  you  have  heard  its  legal  results  from 
the  bench.  You  have  the  law  of  the  land,  bearing  witness 
against  the  prisoner,  on  the  one  hand  ;  the  law  of  opinion,  on 
the  other,  endeavouring  to  excuse  them  ;  the  one  prescribing 
rigour ;  the  other  suggesting  mercy.  It  is  for  you  to  pronounce 
which  call  you  will  obey.  The  trammels  of  my  office  forbid 
my  adding  more.  But  there  is  another,  a  far  better  voice  than 
mine,  to  which,  though  I  be  silent,  you  may  listen  still.  I 
mean  that  stiil  small  voice  of  which  you  read  in  Scripture,  and 
which  addresses  itself  to  the  consciences  of  good  and  pious 
men  in  the  soft  and  soothing  accents  of  clemency  and  peace. 
Its  dictates  may  be  followed  with  a  confidence  the  most  im 
plicit.  It  is  the  voice  of  Him  who  cannot  err;  who  cannot 
lead  his  creatures  into  error;  who,  to  justice  without  blemish,, 
can  unite  mercy  without  bounds  ;  who,  all  criminal  as  we  are, 
can  acquit  us,  and  yet  be  just.  To  the  influence  of  those  se» 
cret  and  divine  monitors,  and  (as  far  as  human  infirmity  can 
follow)  of  this  divine  example,  I  surrender  you ;  and  commit 
the  care  of  the  prisoner  at  the  bar.  I  wait  with  some  anxiety, 
and  much  impatience,  for  your  verdict.  Judge  then  whether 
I  am  impatient  for  a  capital  conviction." 

The  jury  in  one  moment  acquitted  him. 

This  is  all  I  have  to  say  to  you  on  the  precedents  from  tha 
sister  countries,  where,  you  will  recollect,  charges  of  this  kind 
are  stronger,  because  the  crime  stands  upon  statute  in  England. 
The  Scotch  cases  are  very  few.  There  is  no  instance  for  150 
years  of  any  conviction  for  fighting  a  duel  in  Scotland— -none^ 
that  is,  since  the  time  when  those  causes  existed  which  render* 
ed  it  necessary  to  pass  the  severe  laws  I  formerly  mentioned. 
The  only  three  cases  I  am  aware  of  are  of  a  recent  date.  They 
are  the  cases  of  Lieutenant  Rae  in  1797  or  1798,  Macdoneli 
of  Glengarry  in  1798,  and  Dr  Cahill  in  181  i  ;  all  these  were 
cases  of  acquittal ;  and  all  of  them  undoubtedly  were  cases  far 
less  favourable  to  the  prisoner  than  the  present. 

Of  the  first  case,  no  authentic  record  is  preserved,  but  the 
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list  of  the  jury  is  known,  and  I  may  be  permitted  to  mention, 
that  it  consisted  of  men  as  honourable  as  yourselves,  contain 
ing  the  names  of  many  of  the  leading  gentry  of  this  place. 
Twelve  of  the  jury  were  gentlemen  of  estate,  and  the  remain 
ing  three  were  respectable  citizens.  That  jury  acquitted  the 
prisoner,  though  it  appeared  that  the  sufferer  had  not  been 
much  to  blame,  and  the  survivor  more. 

The  next  case  made  more  noise,  and  has  been  more  correct 
ly,  at  least  more  fully,  reported.  I  am  unwilling,  as  the  respect 
able  gentleman  tried  on  that  occasion  still  survives,  to  enter  into 
the  particulars  of  that  case,  farther  than  by  saying,  that  it  was 
admitted  and  proved,  beyond  the  possibility  of  contradiction, 
that  the  unfortunate  gentleman  who  fell  had  not  been  at  all  in 
the  wrong,  while  the  other  was  decidedly  and  egregiously  to 
blame  in  the  origin  of  the  quarrel.     Some  little  dissension  oc 
curred  at  a  ball  and  supper  in  ihe  North  between  Glengarry 
and  Lieutenant  M'Leod,  and  it  was  the   opinion  of  ail  the 
witnesses  that  the  latter  gave  no  cause  of  offence.    Glengarry, 
imagining,  however,  that  he  had,  and,  being  of  a  passionate 
temper,  indulged  in  the  most  unpardonable  excesses.     This 
young  gentleman,  wearing  the  uniform  of  an  officer,  and  in  the 
public  ball-room,  was  accosted  in  the  most  violent  terms  by 
Glengarry,  on  account  of  some  fancied  insult,  such  as  that  he 
imagined  M'Leod  gave  him  an  impertinent  look.     For  this 
cause  Glengarry  struck  this  unfortunate  young  man  with  his 
cane,  kicked  him  with  his  foot,  and  drove  him  in  disgrace  out 
of  the  room.     A  challenge  ensued,  and  the  parties  met.  Here, 
undoubtedly,  by  the  advice  of  his  respectable  second,  and  with 
the  help  of  his  restored  reason,   Glengarry  did  confess  the 
frightful  excesses  into  which  he  had  been  hurried,  and  offered 
any  apology — any  atonement  which  was  not  inconsistent  with 
the  character  of  a  gentleman.     A  condition  was  insisted  upon, 
to  which  it  was  certainly  hard,  and  perhaps  impossible,  for  any 
gentleman  to  submit ;  the  young  man  was  advised  to  accept  of 
no  verbal  atonement,  unless  Glengarry  should  put  the  whip  with 
which  the  disgrace  had  been  inflicted  into  his  hand,  and  leave 
it  to  him  to  retort  or  not,  as  he  might  see  cause.   After  much 
discussion,  the  terms  were  rejected — Glengarry  went  out — 
he  did  not  fire  wide  of  his  mark  or  in  the  air,  as  Sir  Alexan 
der  Boswell  appears  here  to  have  intended,  but  fired  into  the 
bosom  of  the  unfortunate  young  man,  and  his  life  fell  a  sacrifice 
in  a  short  time  after.     A  most  respectable  jury  sat  upon  the 
trial.    I  shall  read  their  names  to  you: 
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James  Hamilton,  Esq.  of  Bangour, 

Sir  Andrew  Lander  Dick  of  Fountainhall, 

Charles  Brown  of  Coalston, 

John  Cadell  of  Cockenzie, 

Francis  Buchan  Sydserff  of  Ruchlaw, 

William  Wilkie,  younger  of  Gilkerston, 

James  Johnston  of  Straiton, 

James  Watson  of  Woodbank, 

Thomas  Sharp  of  Houston, 

William  Hamilton  of  Westport, 

Alexander  Marjoribanks  of  Marjoribanks, 

Mathew  Sandiiands  of  Couston, 

Henry  Guthrie,  Writer  in  Edinburgh, 

James  Home,  Writer  to  the  Signet, 

John  Gloag,  Merchant  in  Edinburgh. 

That  jury  tried  the  case ;  and  after  a  long  and  elaborate  de 
fence,  the  facts  coming  out  as  I  have  stated  them,  they  return 
ed  a  verdict,  all  in  one  voice  finding  the  prisoner  not  guilty. 
They  accompanied  this  verdict  with  an  explanation  of  the 
grounds  of  it,  which  has  very  properly  been  preserved,  and  is 
as  follows : 

"  The  Chancellor  of  the  Jury  stated,  That  he  was  desired 
by  them  to  explain  to  the  Court,  that  the  sole  ground  on 
which  the  verdict  proceeded,  was  the  anxious  desire  latterly 
manifested  by  the  pannel  and  his  friend  Major  Macdonell, 
amicably  to  settle  the  matter,  and  prevent  proceeding  to  ex 
tremities,  by  making  an  apology,  as  the  jury  highly  disapprov 
ed  of  the  pannel's  conduct  at  the  beginning  of  the  unhappy 
dispute  ;  and  it  was  fortunate  for  him  that  the  duel  did  not 
take  place  so  soon  as  intended,  before  any  attempt  was  made 
to  apologize,  as,  in  that  case,  it  was  highly  probable  that  they 
would  have  returned  a  very  different  verdict.  At  the  same 
time,  it  was  proper  to  observe,  that  the  jury  had  no  idea  of 
finding,  by  their  verdict,  that  what  is  called  fairly  killing  a 
man  in  a  duel,  could  afford,  by  itself,  any  defence  against  a 
charge  of  murder."  And  of  this  verdict,  with  this  explana 
tion,  the  Court  distinctly  approved. 

I  forbear  dwelling  on  this- case.  But  I  must  say,  that 
if  you  should  find  the  prisoner  at  the  bar  guilty  of  any  thing  at 
all,  and  should  not  give  him  the  full  benefit  of  that  verdict 
of  not  guilty  which  Glengarry  had  from  your  respectable  pre 
decessors,  you  will  thereby,  whatever  degree  of  censure  your 
verdict  may  truly  be  meant  to  imply,  hold  him  out  to  the  world 
as  more  guilty  than  the  gentleman  now  mentioned.  I  cannot 
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imagine,  however,  thai  the  cases  will  stand  a  moment's  compari 
son  ;  or  that  you  will  be  either  asked,  or  yourselves  disposed,  to 
pronounce  a  verdict  touching  him  by  the  sentence  of  culpable 
homicide,  or  thus  give  the  public  any  reason  for  believing 
that,  as  Glengarry,  in  these  circumstances,  was  unanimously 
found  not  guilty,  Mr  Stuart's  case  must  be  more  unfavourable 
when  you  find  him  guilty  in  any  degree. 

The  last  case  which  I  have  mentioned  occurred  in  1811, 
and  arose  out  of  an  unfortunate  quarrel  between  two  young 
men,  one  the  military  surgeon,  and  the  other  a  captain  in  the 
same  regiment.  rJ  here,  too,  though  the  character  of  the  sur 
vivor,  as  well  as  that  of  his  victim,  appeared  to  be  highly 
honourable,  the  cause  of  quarrel  originated  with  him.  He 
gave  the  first  offence,  and  to  the  last  refused  to  make 
any  apology.  Some  trifling  dispute  arose  at  the  mess,  on 
account  of  Cahill  having,  contrary  to  the  regulations  of  the 
mess,  carried  the  file  of  a  newspaper  to  his  own  room 
when  sick.  He  laughed  at  the  matter,  and  when  informed  of 
it  by  a  friend  of  Captain  Rutherford,  (for  that  was  the  name 
of  his  antagonist,)  he  said  that  the  thing  must  have  arisen  from 
personal  pique ;  and  upon  being  pressed  to  say  whom  he  meant, 
he  said,  I  don't  mean  to  say  any  thing  covertly, — I  believe 
Rutherford  has  a  personal  pique  at  me.  Rutherford  naturally 
took  this  amiss,  and  no  satisfactory  explanation  being  offered, 
the  parties,  the  same  evening,  went  out,  \\ith  two  very  young 
men  as  their  seconds,  to  a  quarry  in  the  neighbourhood, 
or  some  such  miserable  place.  At  that  lime,  many  oppor 
tunities  \\ere  given  the  young  man  there,  but  he  would 
not  apologize.  They  fired,  and  Rutherford  was  shot.  Ca 
hill  was  brought  to  trial,  and  1  hold  in  my  hand  the  notes 
taken,  both  by  my  learned  friend  Mr  Murray,  and  by  Mi- 
Mackenzie,  of  the  statement  made  on  that  occasion  by  the 
Learned  Judge  who  presided,  the  Lord  Justice-Clerk,  now 
Lord  President.  "  His  Lordship  said,"  in  addressing  the 
Jury,  "  that  he  would  detain  them  but  with  a  very  few 
words.  This  was  a  case  of  a  very  distressing  and  afflicting 
nature.  It  was  particularly  distressing  to  those  engaged  in 
its  determination ;  for  it  was  impossible  to  disguise  the 
truth,  that  the  manners  of  the  times,  and  the  feelings  of  the 
people,  were  here  in  direct  opposition  to  the  law  of  the 
land. — As  to  the  facts  connected  with  the  present  case,  all 
parties  were  agreed.  It  had  been  proved,  and  was  admitted, 
that  the  deceased  Captain  Rutherford  had  been  killed  by  a  shot 
fired  at  him  by  the  prisoner.  His  Lordship  considered  it  his 
bounden  duty  to  tell  the  jury  that  there  could  be  no  doubt  as  to 
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the  law  of  Scotland,  which  declared  that  where  one  man  killed 
another  in  a  deliberate  duel,  this  was  as  much  to  be  regarded 
as  a  homicide,  as  if  the  deceased  had  met  his  death  in  any 
other  criminal  way.  There  being  no  doubt  as  to  the  law, 
there  would,  in  any  other  case,  be  as  little  as  to  the  verdict. 
But  it  was  impossible  not  to  see  that  these  were  circumstances 
which  left  a  doubt.  These  circumstances  were  before  the  jury, 
and  it  was  for  them  to  judge  whether  the  law  was  applicable  to 
this  case,  and  whether  they  would  strictly  carry  it  into  effect. 
There  was  one  circumstance,  however,  which  his  Lordship  said 
he  would  mention,  that  might  perhaps  tend  to  relieve  their 
minds  of  difficulty,  if  they  felt  any.  When  the  prisoner  surren 
dered  himself  in  order  to  stand  his  trial,  he  was  imprisoned  on 
a  charge  of  murder.  After  his  incarceration,  a  petition  was 
presented  to  his  Lordship  to  liberate  him  on  bail,  but  he  re 
fused  this,  as  he  had  never  known  an  instance  of  a  person  ac 
cused  of  the  crime  ,of  murder  being  liberated  in  that  manner. 
A  few  days  after  this,  another  petition  was  given  in  with  con 
sent  of  the  Public  Prosecutor,  on  which  the  prisoner  was  li 
berated.  In  giving  this  consent,  it  was  obvious,  that  the  Pub 
lic  Prosecutor  did  not  consider  the  charge  against  the  prisoner 
as  amounting  to  murder.  The  jury  would  perhaps  consider 
it  rather  hard  in  him  to  cume  forward  now,  and  ask  the  inflic 
tion  of  a  punishment,  which  corresponded  with  the  crime  of 
murder." 

A  verdict  was  pronounced,  finding  the  pannel,  with  two 
dissentient  voices,  not  guilty  ;  upon  which  the  presiding  judge 
said,  fi  Gentlemen,  you  have  given  a  verdict  such  as  was  to  be 
expected  on  the  occasion."  You  have  in  this  speech  as  direct 
an  encouragement  to  a  verdict  of  not  guilty  as  could  well  be 
imagined;  and  after  the  verdict  is  returned,  you  have  the  judge 
declaring  that  it  was  exactly  what  he  expected.  Is  it  possible 
then  to  hold  that  our  Courts  now  think  that  all  killing  in  a 
duel  is  necessarily  murder  ? 

And  now,  Gentlemen,  having  detained  you  so  long  on  the 
law  and  the  precedents  by  which  it  is  illustrated,  I  do 
not  intend  to  go  into  the  circumstances  of  the  case.  Look 
at  the  facts.  I  will  not  say  the  provocation  given  to  Mr 
Stuart,  that  would  be  a  poor  expression.  1  say  look  at 
the  circumstances  of  unmerited  and  atrocious  abuse  of  w  hich 
this  gentleman  was  made  the  victim,  and  of  which,  when 
he  found  that  the  author  was  his  equal  in  rank,  it  was 
impossible  for  him  to  remain  a  patient  victim,  without  in 
curring  actual  and  merited  disgrace,  and  giving  credibility 
to  those  imputations  which,  till  then,  no  one  could  believe 
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against  him.  I  shall  follow  the  example  of  the  Public  Pro 
secutor  in  abstaining  from  detail.  But  look  at  his  conduct 
throughout — Look  at  his  forbearance,  and  the  measures  he 
took  before  he  knew  the  party  with  whom  he  had  to  do — his 
application  to  the  Sheriff  for  protection  after  he  was  bound 
over  to  keep  the  peace — his  regular  application  to  a  court  of 
law  for  the  only  redress  that  could  be  afforded  against  a  prin 
ter,  the  real  calumniators  being  in  disguise.  Lastly,  look  at 
his  course  of  proceeding  after  he  had  a  prospect  of  discovering 
the  original  papers,  every  part  of  which  is  now  proved  to  have 
been  marked  by  the  most  scrupulous  propriety.  Look  at  his 
conduct,  so  correct  and  proper,  so  moderate,  temperate,  and 
firm,  in  all  that  he  did  in  getting  these  papers.  He  gave  no 
promise  to  Borthwick — he  paid  no  debt  for  him — lie  left 
him  to  act  as  he  liked— Boith wick  said,  "  I  will  save  myself 
by  giving  up  the  authors!'  Mr  Stuart  said  in  the  most 
manly  manner,  t  will  not  tempt  you  to  do  an  act  of  a  doubt 
ful  kind.  He  had  not  the  least  reason  to  doubt  that  Bor 
thwick  had  a  full  legal  right  to  exhibit  these  documents; 
and  in  truth  he  had.  He  got  the  papers.  But  he  did  not  pro 
ceed  instantly  to  vengeance.  He  took  the  highest  advice 
that  any  man  in  his  circumstances  could  procure,  and  he  follow 
ed  implicitly,  temperately,  and  with  perfect  docility,  the  in 
structions  which  the  noble  and  excellent  person  by  whom  he 
was  guided  thought  fit  to  give  him.  They  together  conducted 
the  negotiation  that  ensued,  with  complete  temperance  and  for 
bearance.  Renewed  instances  w^ere  given  in  the  course  of  this 
of  the  extreme  placability  of  his  nature,  joined,  throughou',  with 
the  greatest  manliness  and  resolution  of  character.  In  spite  of 
those  accumulated  and  long  continued  calumnies  from  which 
he  had  suffered  so  much,  Mr  Stuart  was  still  willing,  and 
authorized  Lord  Rosslyn  to  state,  not  merely  that  if  Sir  Alex 
ander  Boswell  would  disown  the  papers,  but  that  if,  even 
avowing  them,  he  would  say  that  it  was  a  very  bad  joke,  of 
which  he  was  ashamed,  and  that  he  meant  no  imputation  on 
Mr  Stuart's  honour,  even  then  he  was  willing  to  have  receiv 
ed  such  an  apology,  and  allow  the  matter  to  proceed  no  far 
ther.  This  was  refused  by  Sir  Alexander  Boswell,  he  recog 
nizing  himself,  in  the  same  instant,  as  the  author  of  the  song 
which  has  been  so  often  referred  to,  and  of  other  writings  of 
a  similar  description^  for  all  his  avowals  relate  to  a  plurality  of 
attacks.  It  is  not  a  little  meritorious  that  Mr  Stuart  should 
have  made  such  an  offer,  for  it  is  to  be  recollected,  he  was  in 
possession  of  irresistible  evidence  of  Sir  Alexander  Boswell's 
connection  with  all  that  had  been  written. 
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Can  any  thing,  then,  I  say,  be  more  beautiful,  more 
satisfactory,  more  free  of  all  animosity,  hostility,  or  even  of 
undue  pride,  or  infirmity  of  human  nature,  than  this  ?  But 
these  his  most  reasonable  offers  being  rejected,  the  course 
he  took,  I  say,  at  once,  was  inevitable.  I  do  not  plead  for 
it  the  apology  of  provocation.  It  was  not  done  in  heat  of 
blood,  or  under  the  influence  of  any  passion,  criminal  or  ve 
nial.  It  was  the  deliberate  act  of  a  wounded  heart,  and  a 
mind  convinced  and  overwhelmed  with  the  sense  of  its  absolute 
necessity.  In  the  long  vista  of  his  repeated  meditations,  in  the 
cool  anguish  of  nights  and  days,  he  saw  and  felt  that  he  could 
not  live  without  doing  that  which  brought  his  own  life  into  ha 
zard,  and,  what  to  him  was  more  painful,  brought  the  same  dan 
ger  to  his  enemy.  He  was  actuated  by  no  violence,  no  heat  of 
feeling;  his  actions  now  were  only  in  unison  with  what  his 
words  had  been  before;  and  these  showed  that  his  motives  were 
pure,  defecated  from  any  stain  of  anger  or  malignity.  From 
first  to  last  there  is  proof  that  his  heart  was  overwhelm 
ed  with  the  painful  sense  of  what  he  had  unwillingly  done  to 
the  unfortunate  man  who  injured  him;  and  if  his  courage  and 
firmness  are  undeniable,  while  exposed  to  danger,  the  relent- 
ings  and  kindness  of  his  heart  are  equally  displayed  when  it 
was  over.  What  he  said  to  Mr  JListon  and  to  Lord  Rosslyn, 
is  confirmed  by  that  most  pathetic  interview  with  Mr  Gibson, 
when  he  exclaimed,  "  Would  to  God  I  had  taken  aim,  and 
then  I  might  have  missed  him."  When  you  compare  that 
with  the  scenes  and  recollections  which  had  led  to  it ;  when 
you  find  him  agitated  arid  overwhelmed,  you  must  be  satisfied 
that  slaughter  was  not  wished  for  by  this  person,  that  nothing 
was  desired  by  him,  but  the  restoration  of  his  own  dignity  ; 
you  must  feel  that  the  fatal  act  was  forced  upon  him,  as  ir 
resistibly  as  if  he  had  been  the  involuntary  executioner  of  a 
judge's  warrant,  or  a  being  doing  the  behests  of  a  higher  power. 
This  gentleman,  who  was  called,  in  language  that  disgusts  and 
astonishes  one,  even  in  the  repetition,  sometimes  a  coward, 
and  sometimes  a  ruffian, — who  as  a  coward  should  have 
exulted  in  his  safety, — asaruffianhave  triumphed  over  his  fallen 
foe?  What  does  he  do  in  this  moment  of  instinctive  feeling? 
Why,  Gentlemen,  you  find  him  dissolved  in  speechless  grief.  He 
cannot  express  in  language  the  misery  he  feels,  upon  witnessing 
the  fate  to  which  his  unlucky  hand  had  just  consigned  his  ene 
my.  His  emotion,,  indeed,  resembles  more  the  meltings  of 
a  female  bosom  than  the  agitation  of  a  male.  When  forced 
from  this  scene  of  distress  and  danger  to  him,  and  driven  to 
a  foreign  land  for  his  immediate  safety,  we  there  find  him  still 
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pursued  by  his  melancholy  reflections  ;  and  when  Mr  Allan 
communicates  to  him  the  certainty  that  Sir  Alexander  Bos- 
well  was  dead  by  his  hands,  his  burst  of  grief  is  overwhelming 
and  frightful,  and  when  he  tries  to  relieve  him  by  the  consi 
deration,  that  Sir  Alexander's  death  was  brought  upon  him 
by  his  own  act,  while  he  (the  prisoner)  was  free  from  evil  de 
sign,  and  forced  to  what  he  did,  his  conduct  again  is  a  demon 
stration  of  the  purity  and  kindness  of  his  soul  ;  for  what  does 
he  say  ? — Does  this  heartless  ruffian  exult  in  the  agonies  of 
his  victim  ?  Does  this  bully  relate  the  tale  of  his  prowess  ? 
No — he  is  dissolved  in  tears  at  the  misery  he  had  caused — he 
is  overwhelmed  with  speechless  agony.  And  when  desired  to 
remember  that  he  was  a  mere  instrument  in  the  hands  of  a 
Higher  Power,  he  turns  immediately  to  those  who  were  about 
him,  and  says,  "  It  may  be  so  ;  but  how  can  f  think  of  the 
condition  to  which  I  have  reduced  his  wife  and  children  ?" 

After  what  you  have  heard  of  the  character  of  Mr  Stuart, 
I  need  not  refer  to  the  commentary  which  it  affords  on  his 
conduct,  as  given  in  evidence.  The  character  given  of  him 
by  the  friends  who  have  known  him  longest  and  best,  separat 
ed  as  they  have  been  from  him  by  political  opinions,  is  just  the 
character  I  should  expect  of  a  man  who  is  proved,  by  the  evi 
dence  of  this  day,  to  have  acted  as  M  r  Stuart  has  done  ;  and 
the  way  in  which  he  acted,  is  demonstration  that  he  truly  de 
served  the  character  which  had  been  given  of  his  mind. 

Take,  then,  his  character,  take  his  actions,  and  say  whether 
you  can  find  yourselves  bound,  whether  you  can  find  your 
selves  entitled  to  pronounce  him  guilty  of  having  maliciously 
killed  his  adversary,  instead  of  irresistibly  and  necessarily  going 
out  as  he  did,  in  vindication  of  rights  a  million  times  more 
dear  than  those  in  support  of  which  it  is  lawful  to  kill.  I 
cannot  doubt  your  answer  to  this  question, — one  only  can  be 
given. 

1  am  afraid  my  anxiety  has  induced  me  to  trespass  far  • 
longer  on  your  patience  than  the  difficulty  or  danger  of  the 
case  required.  There  is  certainly  a  puzzle  in  the  words  of 
some  law  authors.  I  have  been  anxious  to  dispel  this.  On 
the  reason  and  justice  of  the  thing  there  cannot  be  a  doubt. 
For,  after  all  the  admonitions  and  solemn  warnings  of  the 
scenes  we  have  been  reviewing,  and  in  which  we  are  now 
engaged,  I  doubt  whether  there  be  one  among  you  who 
could  bear  to  be  called  a  coward,  and  branded  as  a  ruffian, 
day  by  day,  and  after  discovering  that  these  injuries  were 
inflicted  by  one  known  to  be  your  equal  in  rank,  would  not 
incur  all  the  hazards  to  which  my  unfortunate  friend  has 
been  exposed,  though  few  of  us  could  imitate  the  mildness 
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with  which  he  encountered  them.  I  trust,  therefore,  you 
will  not  find  him  guilty,  fordoing  that  which,  in  his  circum 
stances,  you  must  feel  that  every  one  of  you  would  have 
done  ;  that  which  you  must  in  your  hearts  wish  that  the 
best  and  dearest  friend  you  have  in  similar  circumstances 
should  do — that  you  will  not,  in  a  word,  find  a  man  guilty 
of  acting  maliciously  while  you  believe  him  to  have  been 
absolutely  free  from  malice.  I  trust,  therefore,  that,  not  in 
violation  of  the  law,  but  in  dutiful  observance  of  its  spirit 
and  clear  injunctions,  and  rigorously  giving  it  effect,  you 
will  find  him  Not  Guilty  of  the  crime  with  which  he  is 
charged  ;  and  thus  restore  him  untainted  to  that  society  of 
which  he  is  the  delight,  and  in  which  he  performs  so  many 
useful  offices  ;  and,  at  the  same  time,  in  part  at  least,  to 
that  peace  of  mind  which,  with  his  feelings  and  his  heart, 
I  fear  it  is  not  in  the  power  of  your  verdict,  or  of  any  hu 
man  tribunal,  ever  effectually  or  completely  to  restore. 


THE  LOBD  JUSTICE-CLERK. 

Gentlemen  of  the  Jury, — In  this  important  case,  which  is 
now  brought  to  a  close,  1  proceed  to  submit  to  your  consi 
deration  such  observations  as,  in  the  discharge  of  my  duty, 
it  is  incumbent  on  me  to  state  to  you,  before  you  declare  the 
verdict  you  are  to  give. 

I  am  extremely  happy  I  have  the  honour  to  address  a  Jury 
of  such  respectability  as  that  I  now  see  before  me ;  and  ex 
tremely  gratified,  as  I  am  sure  the  Court  in  general  is,  with 
the  great  patience  and  attention  you  have  bestowed  upon  this 
trial.  I  have  not  a  doubt  but  you  will  consider  it  to  the  end 
with  the  same  patience ;  that  you  will  reflect  upon  it  with 
caution  and  circumspection ;  and  return  a  verdict  which,  in 
your  consciences,  you  shall  think  to  be  founded  in  wisdom, 
justice,  and  truth. 

It  is  necessary  for  me  to  call  your  attention,  in  the  first 
place,  to  what  I  consider  to  be  the  law  of  Scotland  as  appli 
cable  to  this  specific  charge.  The  charge  exhibited  against 
the  unfortunate  gentleman  at  the  bar  is  that  of  wilful  mur 
der,  which  is  stated  in  the  indictment  to  have  been  perpe 
trated  in  a  duel  with  the  late  Sir  Alexander  Boswell,  on  the 
day  there  mentioned. 

You  will  observe,  that  the  charge  is,  that,  having  conceived 
malice  and  ill-will  against  the  unfortunate  gentleman  now  no 
more,  the  prisoner  did  challenge  him  to  fight  a  duel ;  that  a, 
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meeting  was  concerted  in  consequence,  which  meeting  took 
place  in  the  neighbourhood  of  Auchtertool,  and  that  there  the 
deceased  received  that  wound  which  terminated  his  existence. 
Now,  the  nature  of  this  charge,  apart  altogether  from  the  de 
fence,  is  that  of  a  killing  or  slaughter  perpetrated  in  a  duel, 
which  duel  is  stated  to  have  been  concerted  beforehand ;  and 
it  is,  therefore,  necessary  to  call  your  attention  to  the  au 
thorities  in  our  law,  in  regard  to  a  charge  of  this  nature.  I 
am  bound  in  duty  to  bring  the  law  distinctly  into  your  con 
sideration,  in  reference  to  the  charge  as  laid,  and  in  reference, 
moreover,  to  that  defence  which  has  been  urged  by  the  two 
learned  gentlemen,  who  addressed  you  for  the  prisoner  with 
such  consummate  ability  and  eloquence,  and  to  say  whether 
the  facts  of  this  case  bear  them  out  or  not  in  this  their  de 
fence. 

I  prefer  stating  the  law  in  the  words  of  our  authors,  rather 
than  in  my  own  words,  and  f  begin  with  mentioning  an  an 
cient  writer,  Sir  George  Mackenzie,  who  has  a  distinct  article, 
or  title,  as  he  calls  it,  on  duels,  on  the  unlawfulness  of  which 
he  pronounces  a  clear  and  authoritative  opinion,  on  which  I 
shall  not  trouble  you  with  enlarging,  but  simply  refer  you  to 
his  emphatic  introduction  :    "  Duels  are  but  illustrious  and 
honourable  murders  ;  and,  therefore,  I  have  subjoined  this 
title  to  the  title  of  Homicide  :  This  is  that  imperious  crime 
which  triumphs  over  both  publick  revenge  and  privat  virtue, 
and  tramples  proudly  upon  both  the  law  of  the  nation,  and 
the  life  of  our  enemy.     Courage  thinks  law  here  to  be  but 
pedantrie,  and  honour  persuades  men,  that  obedience  here  is 
cowardliness.""  (Mackenzie's  Crim.  Instit.  Tit.  XII.  p.  72.) 
I  shall  now  call  your  attention  to  the  authority  of  Mr 
Baron  Hume,  who,  though  still  living,  is  the  highest  autho 
rity  that  can  be  resorted  to,  and  whose  work  on  the  crimi 
nal  law  is  daily  founded  on  in  this  Court,  and  is  deservedly 
quoted  as  the  highest  authority,  both  at  the  bar  and  on  the 
bench,     Mr  Hume,  in  treating  of  the  several  pleas  regard 
ing  self-defence,  expresses  himself  thus :  "  Even  when   all 
these  considerations  unite  in  support  of  the  pannel's  plea,  as 
relative  to  the  moment  of  killing,   there  may,  however,  be 
one  circumstance  more  in  the  case,  which  shall  hinder  them 
from  procuring  his  complete  acquittal.     This  is,  if  the  pan- 
nel  has  himself  in  any  degree  been  the  cause  of  the  fatal 
strife;  and  this  he  always  is  in  the  estimation   of  the  law, 
when  he  and  the  deceased  meet  in  pursuance  of  a  concerted 
appointment  to  fight  a  duel.     For  this  deliberate  resolution 
to  kill  a  fellow-creature,  the  law  cannot  but  hold  both  par- 
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ties  equally  and  deeply  blameable ;  and  the  full  plea  of  self- 
defence  is,  therefore,  out  of  question  in  all  such  cases,  what 
ever  may  have  been  the  origin  and  history  of  the  quarrel, 
and  though  the  deceased  have  fallen  a  victim  to  his  own  in 
solence  or  indiscretion.  As  little  can  the  survivor  have  the 
benefit  of  an  entire  justification,  on  account  of  any  favoura 
ble  circumstance  which  happens  in  the  course  of  the  combat, 
or  of  the  conference  between  the  parties  after  they  have  met 
upon  the  ground.  Put  the  case  that  John  and  James  deli 
berately  appoint  to  fight  with  mortal  weapons ;  and  in  the 
course  of  the  combat  James  is  wounded  and  retires,  and  calls 
to  John  to  desist ;  but  John  refuses,  and  follows  up  his  ad 
vantage  so  hotly,  that  James,  purely  to  save  his  life,  is  at 
last  constrained  to  kill.  If  this  is  not  even  a  case  of  murder, 
(and  I  rather  think  it  so,)  at  least  it  is  exclusive  of  the  plea 
of  self-defence  ;  because  the  danger  and  the  necessity  are 
occasioned  by  John  himself,  are  the  result  of  a  situation 
which  he  has  deliberately  courted."  (Hume  on  Crimes,  Cap. 
VI.  p.  224.) 

He  then  puts  the  case  of  Robert  Robertson:  "  In  the 
case  of  Robert  Robertson,  it  was  even  judged  to  be  murder 
in  the  survivor,  though  he  offered  to  prove,  that,  on  his  first 
coming  to  the  field,  he  earnestly  declined  the  combat,  and 
that  he  was  threatened  and  reviled,  and  drawn  upon  by  the 
deceased,  so  that  he  had  no  choice,  and  was  forced  to  de 
fend  his  life.  But,  though  urged  to  the  effect  of  alleviating' 
only,  (and  I  rather  think  it  was  relevant  to  that  effect,)  the 
plea  was  disregarded,  and  the  libel  alone  was  remitted  to  the 
assize.  There  is  thus  no  room  for  a  plea  in  mitigation  even, 
and  much  less  an  entire  acquittal,  when  the  parties  meet  by 
a  deliberate  appointment,  and  fight  fairly  on  equal  terms, 
•without  either  of  them  giving  back  or  declining  the  strife. 
Nay,  more,  it  has  hitherto  been  held  in  our  practice, 
(though  it  may  be  otherwise  in  the  law  of  England,)  that  is, 
nothing  less  than  murder,  though  the  parties  fight  in  heat 
of  blood,  and  on  a  sudden  quarrel;  if  they  go  out,  however, 
by  agreement,  with  that  design,  and  how  fair  and  equal  so 
ever  the  circumstances  of  the  combat." 

In  illustration  of  this  he  refers  to  the  case  of  William 
Douglas  in  1667,  and  of  Gray  in  1678,  and  a  still  later  one 
in  1691,  Master  of  Tarbet  and  others,  in  which  these  pre 
cepts  of  the  law  are  completely  established 

It  is  true,  as  Mr  Jeffrey  has  stated  to  you,  that  these  cases 
are  all  of  an  ancient  date,  and  Mr  Hume,  after  alluding  to 
this  case  of  Gray,  has  a  note  which  1  shall  read  to  you,  be- 
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cause  in  the  last  edition  of  his  work,  the  learned  author 
repeats  his  former  view  of  the  law,  having  distinctly  in  view 
the  recent  cases,  which  were  very  properly  read  to  you 
by  Mr  Jeffrey :  "  Much  intercession  was  used  to  save  Gray's 
life  ;  and  on  a  bill  to  the  Privy  Council,  he  obtained  a  re 
spite  for  a  month,  and  even  a  remit  to  the  Lords  of  Justi 
ciary  to  reconsider  the  grounds  of  the  verdict.  But  in  the 
end,  (says  Fountainball,  Vol.  I.  p.  2,) '  after  the  poor  man  was 
put  in  hopes  of  his  life,  he  was  beheaded-  He  died  with 
more  courage  than  could  justly  be  expected  from  one  of  his 
education.  It  was  urged  for  him,  the  confession  proven  was 
merely  extrajudicial ;  and  he  was  not  presumed  to  be  the 
aggressor,  he  being  but  a  tradesman,  and  old,  near  the  age 
of  fifty,  the  other  a  gentleman,  and  young,  and  known  to  be 
a  romp* 

"  Though  such  is  the  undoubted  law  on  the  subject  of 
duel,  and  exemplified  in  the  instances  mentioned  in  the  text, 
it  has  so  happened,  that  on  several  later  occasions  of  trial  for 
homicide  committed  on  challenge  to  fight,  the  pannels  have 
had  verdicts  of  acquittal.  This  was  the  issue  in  the  case  of 
George  Rae,  18th  June  1798;  and  of  Macdonell,  6th  Au 
gust  1798;  and  of  Alexander  Cahill,  2d  and  3d  January 
1811." 

Here,  then,  is  the  opinion  of  Mr  Hume  ;  and  I  call  your 
attention  to  another  author  now  no  more,  who  had  a 
very  extensive  practice  in  criminal  law,  and  has  left  be 
hind  him  a  work  of  value  on  the  subject.  Mr  Bur 
nett,  in  treating  of  self-defence,  expresses  himself  thus  :-— 
"  It  has  been  made  a  question  how  far  self-defence  is  in  any 
case  pleadable,  where  there  has  been  an  agreement  to  fight, 
and  parties  have  met  in  consequence  of  such  appointment. 
It  has  been  said,  that,  in  all  such  cases,  as  the  killer  has 
brought  the  necessity  on  himself,  and  his  agreement  to  fight 
bespeaks  a  deliberate  purpose  to  kill,  he  cannot  plead  justifi 
cation  on  the  principle  of  self-defence^  or  even  a  mitigation 
of  his  guilt,  on  the  footing  of  provocation  and  heat  of  blood. 
"  There  seems,  however,  room  for  distinguishing  between 
a  combat  where  parties  fight  de  recent^  immediately  on  the 
quarrel,  and  almost  on  the  spot,  and  a  combat  after  some 
interval  of  time,  with  due  preparation  of  weapons,  and  an 
adjustment  of  the  forms  usually  observed  on  such  occasions. 
The  first  may  truly  be  considered  as  a  combat  in  heat  of 
blood — the  other  as  a  cool  and  deliberate  act,  savouring  of 
malice  and  revenge,  and  possessing  all  the  characteristics  of 
murder." — (Burnetts  Crim.  Law,  Cap.  I.  p,  47.) 
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He  then  refers  to  the  authority  of  Judge  Foster,  who  is 
also  mentioned  by  Mr  Hume,  and  concludes  thus  :  "  It  is 
agreed,  however,  on  all  hands,  that  a  deliberate  act  of  duel 
ling  excludes  the  plea  of  self-defence ;  and  in  strict  law  this 
holds,  whether  the  indictment  is  laid  merely  for  murder  at 
common  law,  or  on  the  act  of  James  VI.  against  duelling; 
for  where  the  act  is  deliberate,  and  of  set  purpose,  and  still 
more  where  it  is  the  result  of  a  previous  concert,  self-defence^ 
properly  speaking,  can  have  no  place ;  and,  in  such  case,  it 
can  make  no  difference  at  common  law,  who  was  the  chal 
lenger  or  first  aggressor,  though,  under  the  statute,  (1600,) 
the  provoker  (as  he  is  there  called)  is  punishable  with  a  more 
ignominious  death?* 

But  he  adds :  "  Notwithstanding  of  this,  it  may  be  diffi 
cult  for  a  jury  to  lay  out  of  view  altogether,  in  a  case  of  ho- 
micide  in  a  duel  brought  to  trial  at  common  law,  the  circum 
stance  on  which  side  the  original  aggression  lay,  or  the  na 
ture  of  the  antecedent  provocation,  (and,  much  more,  any 
alleged  unfairness  by  inequality  of  weapons,  or  in  manner  of 
attack,  or  mode  of  fighting,)  without  regard  to  who  was  the 
immediate  challenger  ;  thereby  making  allowance  so  far  for 
the  notions  of  honour  which  usage  and  custom  have  sanc 
tioned." 

<*  We  have  a  late  example  where  the  jury  evidently  pro 
ceeded  on  some  of  these  grounds.  This  was  the  case  of 
Lieutenant  George  Rae,  18th  June  1798,  who  in  a  duel 
killed  Lieutenant  M'Vean,  of  the  same  regiment.  Rae  gave 
the  challenge,  but  the  deceased  was  the  aggressor.  It  ap 
peared  in  evidence,  that  he  had  given  the  lie  to  the  prisoner 
in  a  public  mess-room,  and  being  desired  by  the  corps  to 
make  an  apology,  he  did  so,  but  in  so  improper  a  manner, 
that  the  corps  thought  it  an  insult  on  them  ;  on  which  he 
said  he  meant  no  insult  to  the  corps,  but  to  Rae,  whom  he 
afterwards  called  *  scoundrel.'  The  consequence  of  this  was 
a  challenge  from  the  prisoner.  The  libel  was  laid  as  for 
murder  at  common  law,  but  the  jury  returned  a  verdict  of 
<  Not  Guilty.'  " 

I  have  brought  these  two  opinions  of  Mr  Hume  and  Mr 
Burnett  fully  and  distinctly  before  you,  and  demanded  your 
attention  to  the  cases  to  which  they  refer,  as  showing  the 
course  of  modern  practice  on  this  subject.  Farther,  as  both 
Mr  Hume  and  Mr  Burnett  mention  the  authority  of  the  law 
of  England,  I  think  it  right  that  I  should  lay  distinctly  be 
fore  you  the  state  of  that  law  ;  and  I  shall  quote  the  highest 
authority  for  it,  that  of  Judge  Foster,  in  his  discourse  on 


Homicide.  He  expresses  himself  thus  :  *£  But  in  this,  and 
indeed  in  every  other  case  of  homicide  upon  provocation, 
how  great  soever  it  be,  if  there  is  sufficient  time  for  passion 
to  subside,  and  for  reason  to  interpose,  such  homicide  will 
be  murder." — Foster's  Crown  Law,  Disc.  IJ.  cap.  v.  p.  296. 

Then  he  puts  the  case  of  a  person  rinding  another  in  the 
act  of  adultery  with  his  wife:  "  For  let  it  be  observed,  that, 
in  all  possible  cases,  deliberate  homicide  upon  a  principle  of 
revenge  is  murder.  No  man,  under  the  protection  of  the 
law,  is  to  be  the  avenger  of  his  own  wrongs.  If  they  are  of 
such  a  nature  for  which  the  laws  of  society  will  give  him  an 
adequate  remedy,  thither  he  ought  to  resort.  But  be  they 
of  what  nature  soever,  he  ought  to  bear  his  lot  with  patience, 
and  remember  that  vengeance  belongeth  to  the  Most  High. 

"  Upon  this  principle,  deliberate  duelling,  if  death  en- 
sueth,  is,  in  the  eye  of  the  law,  murder.  For  duels  are  ge 
nerally  founded  in  deep  revenge.  And  though  a  person 
should  be  drawn  into  a  duel,  not  upon  a  motive  so  criminal, 
but  merely  upon  the  punctilio  of  what  the  swordsmen  falsely 
call  honour,  that  will  not  excuse.  For  he  that  deliberately 
seeketh  the  blood  of  another  upon  a  private  quarrel,  acteth 
in  defiance  of  all  laws,  human  and  divine,  whatever  his  mo 
tive  may  be. 

"  But  if,  as  I  said  before,  upon  a  sudden  quarrel,  the  par 
ties  fight  upon  the  spot,  or  if  they  presently  fetch  their  wea 
pons,  and  go  into  the  field  and  fight,  and  one  of  them  fall- 
eth,  it  will  be  but  manslaughter  ;  because  it  may  be  presum 
ed  the  blood  never  cooled. 

"  It  will  be  otherwise  if  they  appoint  to  fight  the  next 
day,  or  even  upon  the  same  day,  at  such  an  interval  as  that 
the  passion  might  have  subsided ;  or  if,  from  any  circum 
stances  attending  the  case,  it  may  be  reasonably  concluded 
that  their  judgment  had  actually  controlled  the  first  trans 
ports  of  passion  before  they  engaged.  The  same  rule  will 
hold,  if,  after  a  quarrel,  they  fall  into  other  discourse  or  di 
versions,  and  continue  so  engaged  a  reasonable  time  for 
cooling." 

In  this  opinion.  Judge  Foster  is  confirmed,  by  the  opi 
nions  of  single  Judges,  and  by  that  of  the  whole  body  of 
the  Judges  of  England,  as  delivered  in  different  cases  men 
tioned  in  the  Books ;  so  that  there  cannot  be  a  doubt,  that 
the  law  of  England  is  correctly  stated  by  that  learned  per 
son. 

Having  thus  stated  to  you  the  law,  as  applicable  to  such 
cases,  it  is  now  necessary  for  me  to  advert  to  what  the  real 
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nature  of  this  charge  is,  as  stated,  first,  in  the  indictment 
and  evidence  for  the  Crown  ;  and,  second,  in  the  defence. 

This  charge  states,  that  malice  was  entertained  by  the  pri 
soner  at  the  bar  against  the  deceased,  in  a  way  somewhat 
different  from  that  ordinary  species  of  malice  which  the  law 
itself  implies  in  .the  case  of  a  deliberate  and  preconceived 
murder  ;  for,  here  it  is  said,  "  In  so  far  as  you  the  said 
James  Stuart  having  conceived  malice  and  ill-will  against 
the  late  Sir  Alexander  Boswell  of  Auchinleck,  Baronet,  and 
having  formed  the  unlawful  design  of  challenging  the  said 
Sir  Alexander  Boswell,  and  others  of  the  lieges,  to  fight  a 
duel  or  duels,  you  did,  upon  the  9lh,  or  one  or  other  of  the 
Jays  of  March  1822,  in  order  to  enable  you  the  better  to 
accomplish  your  said  unlawful  design,  repair  to  Glasgow  to 
obtain,  through  the  medium  of  William  Murray  Borthwick, 
formerly  one  of  the  proprietors  or  printers  of  the  newspaper 
called  the  Glasgow  Sentinel,  and  then  a  prisoner  in  the  jail 
of  Glasgow,  the  manuscripts  of  sundry  articles  which  had 
been  published  in  the  said  newspaper,  and  other  papers  and 
documents  connected  with  said  newspaper,  which  were  then 
in  the  premises,  in  Nelson  Street  of  Glasgow,  occupied  by 
Robert  Alexander,  editor  and  proprietor  of  the  said  news 
paper,  and  in  the  lawful  possession  and  custody  of  the  said 
Robert  Alexander  ;  and  the  said  William  Murray  Borth 
wick  having  been  liberated  from  jail,  as  arranged  and  con 
certed  by  or  with  you,  and  having  on  the  llth,  or  one  or 
other  of  the  days  of  the  said  month  of  March,  carried,  or 
caused  to  be  carried  away  from  the  said  premises,  in  Nelson 
Street  of  Glasgow,  sundry  writings,  the  property,  or  in  the 
lawful  possession  of  the  said  Robert  Alexander  ;  and  having 
brought,  or  caused  to  be  brought,  the  said  writings  to  the 
Tontine  Inn  or  Hotel  in  Glasgow,  where  you  then  was,  you 
did  thereby  obtain  access  to  the  said  writings;  and  having 
found,  or  pretended  to  have  found,  among  them  some  writ 
ings  holograph  o!  the  said  Sir  Alexander  Boswell,  you  did 
wickedly  and  maliciously  challenge  the  said  Sir  Alexander 
Boswell,''  and  so  forth. 

Now,  in  the  first  place,  it  is  for  you  to  say, — whether  this 
narrative  is  made  out;  but,  indeed,  I  did  not  hear  any 
thing  said  by  the  Public  Prosecutor,  that  he  had  made  out 
that  part  of  the  narrative  of  the  indictment.  Farther,  the 
evidence  for  the  prisoner  seems  to  have  shewn,  that  he  had 
no  sort  of  conception,  before  he  had  made  the  discovery 
in  Glasgow,  of  who  was  the  author  of  the  offensive  articles. 
You  will  recollect  the  testimony  oi  Mr  Spalding,  Mr  Hen- 
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derson,  and  Mr  Gibson,  as  to  the  utter  ignorance  of  the  pri 
soner  on  this  point.  Their  testimony  is  clear  and  explicit  as 
to  this,  and  distinctly  proves  that,  at  all  the  confidential  meet 
ings,  though  Mr  Stuart  was  convinced  that  Borthwick  was  not 
the  author  of  these  libels,  yet  he  had  not  the  slightest  conjecture 
that  Sir  Alexander  Boswell  was  at  all  concerned  with  them  ; 
and  you  will  recollect,  that,  though  Spalding  and  Henderson, 
who  accompanied  him  to  Glasgow  for  the  purpose  of  getting 
access  to  these  papers,  were  with  him  both  on  the  way  and 
there,  not  a  syllable  escaped  him  by  which  they  were  led  to 
suppose  that  he  suspected  Sir  Alexander  Boswell  to  have  had 
any  concern  in  the  matter.  Nay  more,  both  Spalding  and 
Henderson  positively  swear,  that  when  the  papers  were  ex 
amined,  and  something  was  said  by  Borthwick  which  led  them 
to  suspect  Sir  Alexander  Boswell,  Mr  Stuart  declared  that  he 
had  never  suspected  Sir  Alexander,  and  seemed  to  feel  real 
surprise  and  astonishment. 

It  is  for  you  then  to  say,  whether  you  can,  in  reference  to 
this  part  of  the  narrative  of  the  charge,  find,  that  the  prison 
er  had  previously  conceived  malice  against  Sir  Alexander 
Boswell,  and  that,  in  furtherance  of  this,  he  had  set  out 
to  Glasgow  to  obtain  papers  which  should  enable  him  to 
prove  that  gentleman's  connection  with  the  matter.  To  me 
it  appears,  that  this  part  of  the  narrative,  so  far  from  being 
proved,  has  been  completely  negatived,  even  by  the  evidence 
of  the  Public  Prosecutor  himself. 

The  case  being  discharged  of  this  part  of  the  indictment, 
the  question  that  remains  is,  Whether,  in  the  view  of  the 
law  which  I  have  stated  to  you,  there  is  not  an  obligation 
upon  you  to  find  a  verdict  against  the  prisoner  at  the  bar, 
on  account  of  the  duel  itselfi  on  a  review  of  the  evidence 
laid  before  you  ?  Now,  Gentlemen,  at  this  hour  of  the 
morning,  I  shall  not  consume  your  time  with  a  detail  of 
that  evidence.  Generally  speaking,  the  evidence  has  been 
given  in  a  very  distinct  manner ;  and  I  would,  in  particu 
lar,  say,  that  the  evidence  of  the  Noble  Lord,  one  of  the  se 
conds,  was  given  in  the  most  correct  manner  I  almost  ever 
heard. 

In  the  first  place,  then,  you  will  take  into  your  considera 
tion  the  alleged  offensive  articles  of  which  the  unfortunate 
gentleman  at  the  bar  complained,  and  had  good  cause  to 
complain.  You  have  it  in  evidence  that,  in  the  newspaper 
which  has  been  mentioned,  various  offensive  articles  of  the 
most  aggravated  nature,  with  regard  to  his  character  and 
reputation  as  a  man  of  courage  and  honour,  did  appear,-— 
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nay,  that,  though  some  of  them  are  not  quite  so  gross,  a 
reiteration  of  these  charges  and  insinuations  continued  for 
some  considerable  time.  I  need  not  remind  you  of  the  te 
nor  of  the  song,  nor  of  the  letter  signed  Ignotus,  nor  of  the 
other  two  articles.  They  were  read  to  you, — such  parts  of 
them,  at  least,  as  were  material  and  most  offensive,—- by  the 
Jearned  counsel  at  the  bar. 

You  will  also  consider  the  evidence  that  has  been  pro 
duced  as  to  the  manner  in  which  Mr  Stuart  got  access  to  these 
writings.  I  have  already  glanced  at  this  in  reference  to  an 
other  point  of  the  question.  But  you  will  now  consider 
whether  the  evidence  warrants  a  conclusion  that  Mr 
Stuart  was  guilty  of  any  impropriety  in  the  mode  of  getting 
access  to  them.  Now,  in  the  first  place,  I  would  remind 
you,  that  you  are  not  trying  him  here  for  any  such  charge. 
But,  even  if  I  did  hold  it  as  a  charge  before  us,  I  would  ask 
whether,  after  the  evidence  given  by  Mr  Henderson,  the 
country  agent,  who  conveyed  the  offer,  and  of  Mr  Spalding, 
the  town  agent,  who  communicated  it  here,  and  of  Mr 
Gibson,  it  can  be  considered  that  there  is  any  proof  that 
Mr  Stuart  took  any  improper  steps  towards  the  acquisition 
of  these  writings  ? 

The  evidence  goes  to  this,  that  Mr  Stuart  got  infor 
mation  through  Henderson,  that  Borthwick  was  dispos 
ed  to  compromise  the  action  of  damages,  and  had  de 
sired  Mr  Henderson  to  make  proposals;  that  Mr  Stuart 
promised  no  terms  in  return  ;  but  said,  if  Borthwick  gave 
up  the  author  or  authors  of  these  libels,  he  would  then  con 
sider  what  he  should  do ;  that,  at  present,  he  would  enter 
into  no  engagement  of  a  positive  nature.  The  evidence  of 
Mr  Henderson  positively  negatives  any  suspicion  that  Mr 
Stuart  advanced  one  farthing  of  the  money  which  enabled 
Borthwick  to  leave  the  jail.  Henderson  positively  swears 
that  the  L.50,  which  he  consigned,  was  money  advanced 
out  of  his  own  proper  funds,  and  that  not  one  farthing  came 
from  the  prisoner  at  the  bar.  Mr  Gibson  tells  you,  that 
the  consignation  was  made  in  consequence  of  what  had  al 
ready  happened  to  Borthwick  in  being  ousted  from  his  of 
fice  •,  and  that,  lest  Alexander  should  get  hold  of  the  ma 
nuscripts  and  destroy  them,  he  advised  that  no  time  should 
be  lost  in  liberating  Borthwick  from  jail ;  adding,  that  he 
would  rather  advance  the  money  himself  than  run  that  risk. 

But  it  is  not  established  that  Mr  Stuart  offered  any  thing 
at  all.  Whether  Mr  Stuart  went  to  Glasgow,  or  remained 
there  or  not,  for  any  time,  we  have  no  business  to  inquire. 
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But  as  to  any  appearance  of  his  being  concerned  in  any  un 
due  invasion  of  the  premises  we  heard  no  evidence  whatever. 
You  will  next  consider  what  the  evidence  says  of  the  authoi- 
ship  of  these  papers.  It  must  be  fully  in  your  recollection 
that  Lord  Rosslyn  said  he  had  examined  them  with  care,  and 
in  particular  the  offensive  song,  looking  at  the  paper  and  ex 
amining  the  water-marks  and  post- marks  ;  and  his  Lordship 
has  told  you  that  he  conceived  himself  authorized  to  say,  that 
there  was  strong  presumptive  evidence  that  these  articles  were 
in  the  hand- writing  of  Sir  Alexander  Boswell.  I  therefore 
conceive  that  a  most  material  circumstance  for  you  to  con 
sider  is, — and  the  prisoner  is  fully  entitled  to  the  benefit  of 
it — the  moderate  communication  wh;ch  the  Earl  of  Rosslyn 
thereupon  made,  as  to  the  terms  of  which  his  Lordship  was 
fully  confirmed  by  the  evidence  of  Mr  Douglas ;  namely,  if 
Sir  Alexander  Boswell,  on  the  one  hand,  should  say  that  the 
papers  were  not  in  his  hand-writing,  or  that  he  had  nothing 
to  do  with  them,  that  that  would  put  an  end  to  all  further  in 
quiry,  and  would  be  held  as  negativing  all  evidence;  on  the 
other  hand,  that  if  he  would  say,  supposing  them  to  be  his, 
that  the  thing  was  a  bad  joke,  and  he  was  sorry  for  it,  the 
matter  would  then  be  allowed  to  drop. 

Sir  Alexander  Boswell  acknowledged  the  signed  letter  to  be 
his,  but  he  declined  saying  any  thing  as  to  the  unsigned  pa 
pers.  He  did  this  by  the  advice  of  his  friend,  who  thought  it 
the  most  prudent  course  ;  though  Mr  Douglas,  in  his  evidence, 
has  admitted  that  he  had  no  doubt,  from  his  conversations 
with  the  unfortunate  gentleman  deceased,  that  they  were 
written  by  him, — tv\o  verses  of  the  song,  indeed,  having  been 
repeated  by  him  to  Mr  Douglas.  But  in  the  delicate  situa 
tion  in  which  that  gentleman  was  placed,  it  was  deemed  right 
to  take  the  course  which  he  did. 

Something  was  put  by  way  of  hypothesis  to  Lord  Rosslyn 
and  Mr  Douglas,  as  to  what  would  be  their  opinion,  supposing 
that  they  were  not  sure  that  these  papers  were  in  Sir  Alexan 
der's  hand-writing.  I  am  much  afraid,  however,  it  is  not  ne 
cessary  for  us  to  speak  to  that  at  all  ;  for  you  have  heard  the 
evidence  with  regard  to  the  Song,  the  letter  signed  Ignotus,  the 
paper  with  the  name  Mark  Tod,  and  the  letter  beginning 
"  The  late  Lieutenant  James  Stuart."  You  have  had  evidence 
as  to  these,  of  the  truth  of  which  there  cannot  be  the  remotest 
suspicion  ;  and  I  have  no  hesitation  in  saying,  that,  in  my  opi 
nion,  it  leaves  no  doubt  as  to  whose  hand-writing  they  were. 
You  have,  for  example,  Mr  Lizars,  a  witness  for  the  Crown, 
who  was  desired  to  look  at  these  articles  along  with  the 
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others,  and  who  told  you,  that  though  he  formerly  held  the 
opinion  that  the  song  was  not  in  the  same  hand-writing 
with  the  letter,  yet,  on  farther  consideration,  he  did  come  to 
think  that  they  were  the  same.  He  detailed  his  reasons  for 
thinking  so,  such  as  that  a  great  many  letters  were  exactly 
similar,  and  mentioned  other  things  which  satisfied  this  pro- 
fessional  man  that  the  writings  were  in  the  same  hand.  But 
besides,  you  had  Dr  Coventry  and  Mr  Dalrymple  Gardner, 
who  swore  that  there  could  be  no  doubt  as  to  the  hand-writing. 
I  need  not  detain  you  with  the  proceedings  to  which 
this  discovery  led.  I  only  wish  that  the  binding  over  by  the 
Sheriff  could  have  been  more  effectual ;  and  i  know  that  had  I 
been  applied  to,  I  should  have  done  my  utmost  to  bind  them 
over,  and  I  should  only  have  regretted  that  my  own  powers 
in  this  respect  were  not  more  extensive. — The  result  of  all  was, 
that  the  parties  met,  and  took  their  ground,  each  armed  with 
a  pistol,  that  they  both  fired  together,  the  prisoner  first;  and 
the  deceased  after  a  momentary  interval,  and  the  deceased 
fell.  On  this  part  of  the  case,  the  evidence  of  Lord  Rossiyn, 
Mr  Douglas,  and  the  surgeons  in  attendance,  is  complete. 

Therefore,  Gentlemen,  you  have  to  attend,  in  the  first  place, 
to  the  evidence  of  what  led  to  this  unfortunate  quarrel  ;  the 
nature  of  the  provocation,  of  the  wrong  of  which  the  gentle 
man  at  the  bar  complained,  and  which  is  to  be  found  in  the 
terms  of  those  articles  that  were  put  in  in  evidence ;  the  mea~ 
sures  which  were  attempted  to  prevent  a  meeting;  the  propo 
sal  which  was  made  through  the  medium  of  Mr  Stuart's  se 
cond,  and  all  that  took  place  after  their  failure.  You  have 
also,  of  course,  to  attend  minutely  to  the  conduct  of  Mr 
Stuart,  both  previous  to  and  on  the  field.  You  have  the  com 
munication  made  by  him  to  his  surgeon  Mr  Listen,  on  the 
road,  distinctly  stating  that  he  had  no  malice  against  the  de 
ceased  ;  that,  on  the  contrary,  he  was  related  to  him  distantly, 
but  that  no  alternative  was  left  as  to  the  course  which  he  must 
pursue.  Then,  you  will  recollect  the  evidence  of  Lord  Rosa- 
lyn,  that  in  nothing  that  he  said  did  Mr  Stuart  appear  to  be 
actuated  by  malice  or  rancour  ;  but  that,  on  the  contrary,  he 
felt  himself  to  be  under  an  inevitable  necessity  of  taking  the 
step  which  lie  did,  merely  to  vindicate  himself  from  the  injury 
he  had  received,  and  with  no  intention  of  deliberate  malice 
against  Sir  Alexander  Boswell;  in  the  propriety  of  all  of  which 
Lord  Rosslyn  told  you  that  he  entirely  agreed. 

You  will  take  these  matters  into  recollection,  and  keep  in 
view  also  the  evidence  given  by  Mr  Gibson  as  to  the  very 
becoming  manner  in  which  Mr  Stuart  expressed  himself  to 
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him  after  the  unfortunate  rencounter,— the  great  concern  he 
showed, — his  uncommon  grief, — the  agony  in  which  he  was 
when  he  communicated  the  fatal  intelligence, — the  opinion 
which  Mr  Gibson  felt  himself  able  to  draw,  that  he  had  not 
the  slightest  personal  animosity  against  the  deceased  gentle 
man.  You  will  compare  all  this  with  the  evidence  you 
have,  both  from  Mr  Douglas  and  Lord  Rosslyn,  as  to  the 
fairness  of  the  proceedings  of  the  prisoner,  on  the  field,—— 
his  wish  to  show  civility  to  Sir  Alexander  Boswell, 
which  Lord  Rosslyn  thinks  had  not  been  observed  by 
the  deceased, — but  the  intention  to  show  it  is,  of  course, 
a  favourable  circumstance.  Then  you  will  recollect  the 
evidence  you  heard  as  to  Mr  Stuart's  conduct  in  France, 
when  he  received  the  intelligence  of  his  antagonist's  death. 
Mr  Allan  swears,  that  he  received  it  with  great  emotion,  and 
in  a  manner  which  affected  him  much  at  the  time, — that  his 
sorrow  continued  afterwards  unabated, — that  for  a  fortnight, 
during  which  Mr  Allan  continued  to  see  him,  he  brooded 
over  it  much,  seeming  to  feel  it  deeply  •,  and  when  Mr  Allan 
intending  to  comfort  him,  reminded  him,  that  he  was  forced 
to  what  he  did,  and  that  the  other  had  brought  it  all  on  him 
self,  he  made  the  affecting  exclamation, — yes  !  but  remember 
his  poor  wife  and  children.  He  did  accordingly  observe, 
that  the  prisoner  was  deeply  affected  and  grieved,  and  that 
he  wept  severely,  so  much  so,  that  the  witness  said  he  him 
self  was  deeply  affected. 

Then  you  have  another  circumstance  in  the  prisoner's  de 
fence,  and  in  cases  of  this  description  it  must  necessarily 
weigh  greatly,  for  in  a  case  of  murder,  which  undoubtedly 
requires  a  conviction  in  the  minds  of  those  who  try  it  that  there 
was  a  malicious  intention  of  killing,  the  evidence  of  character 
is  of  great  importance.  On  this  point  you  have  complete 
testimony.  You  have  the  evidence  of  Lord  Rosslyn,  Lord 
Kinedder,  Dr  Robertson,  Mr  Erskine  of  Cardross,  Mr  Rich 
ard  Mackenzie,  Mr  Francis  Walker,  Mr  Walter  Cook,  and 
Mr  Hay  Donaldson.  I  hope  I  have  not  omitted  any.  Are 
there  any  others  ?  (Upon  being  reminded  from  the  bar  of 
Mr  Gibson's  name)  Yes  !  Mr  Gibson,  surely,  a  valuable 
testimony. 

Now,  with  regard  to  the  testimony  of  these  witnesses,  I 
should,  with  the  greatest  pleasure,  read  to  you  the  words  of 
all  these  gentlemen,  for  I  have  taken  a  note  of  what  they 
said, — but  certainly  it  is  not  necessary  j  for  sure  I  am  you  will 
all  agree  with  me  when  I  state  to  you,  that  I  never  had  oc 
casion  to  witness  a  stronger,  more  perfect,  and  more  entirely 
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concurring  body  of  evidence  in  favour  of  character,  than  the 
prisoner  has  this  day  exhibited.  And  it  is  another  remarkable 
feature  of  the  greater  part  of  this  evidence,  that  it  has,  with 
extreme  good  taste,  been  extracted  from  the  mouths  of 
gentlemen  who  happen  to  be  politically  opposed  to  the 
prisoner,  but  who  invariably  give  the  most  unequivocal 
testimony  to  his  good  conduct,  not  only  in  general,  but  by 
stating  some  remarkable  instances  of  the  amenity  of  his 
temper.  Mr  Erskine  stated,  in  emphatic  language,  that  the 
prisoner  appeared  to  him  to  possess  more  of  the  milk  of  hu 
man  kindness  than  any  man  he  had  ever  known.  Mr  Richard 
Mackenzie,  said,  that  he  had  been  twenty  years  in  a  club  with 
Mr  Stuart,  and  that  he  had  never  heard  him  say  an  ill-natured 
thing  of  any  one  ;  and  his  late  partner,  Mr  Hay  Donaldson, 
told  you  that,  though  their  separation  was  not  sought  for  by 
Mr  Stuart,  neither  this  circumstance,  nor  any  other,  ever 
created  the  slightest  difference  between  them  •,  and  that  Mr 
Stuart  possessed  a  remarkable,  mildness  of  temper,  — was  far 
from  being  quarrelsome,  on  the  contrary,  was  always  dispos 
ed  to  make  up  quarrels. 

Now,  with  such  a  body  of  evidence  as  this,  itis  impossible 
to  require  higher  testimony  of  the  improbability  of  a  crime 
such  as  that  here  libelled  ;  and,  therefore,  keeping  the  rule 
of  law  in  view,  which  I  have  been  under  the  necessity  of 
laying  before  you,  and  taking  into  your  consideration  the 
whole  evidence  on  both  sides,  every  part  of  which  you  will 
weigh  with  attention,  you  will  now  consider,  whether  the 
prisoner  is  guilty  of  the  crime  of  murder  as  laid  against 
him,  or  entitled  to  the  verdict  of  Not  Guilty,  which  he  de 
mands  of  you. 

Gentlemen,  With  respect  to  the  defence  set  up  this  day, 
which,  if  I  understand  it  rightly,  was  not  so  much  rested  upon 
the  provocation  given  to  the  prisoner,  as  upon  the  inevitable 
necessity  that  was  imposed  upon  him  of  taking  the  course 
which  he  did, — it  does  not  appear  to  me  advisable,  for  the  sake 
of  the  law,  to  divest  the  case  altogether  of  the  nature  of  the 
provocation  given ;  neither  do  I  conceive  it  the  safest  course 
for  the  pannel ;  for  it  comes  to  be  a  very  difficult  and  delicate 
consideration,  indeed,  whether,  if  you  lay  that  matter  apart, 
and  then  defend  this  case  of  a  determined  duel,  terminating  fa 
tally,  by  saying  that  it  was  undertaken  for  no  other  purpose 
than  rescuing  the  prisoner  from  the  situation  in  which  he  was 
placed  ; — this,  I  say,  appears  to  me  to  be  a  delicate  and  dan 
gerous  position  to  put  the  case  upon  ;  for  I  apprehend  the  rule 
of  law  is  quite  clear  in  cases  of  this  description,  that  no  false 
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punctilio  or  notion  of  honour  can  vindicate  an  act  which  ter 
minates  fatally  to  another  fellow-creature.  But  take  that  con 
sideration,  urged  as  it  was  with  all  the  powerful  eloquence  of 
the  learned  counsel,  and  take  along  with  it  the  injuries  received 
by  the  prisoner, — the  uncommon  provocations  given, — the 
terms  of  accommodation  offered  and  rejected, — and  combine 
them  all  together ;  the  temperate  conduct  of  the  prisoner  in  the 
field  ;  his  grief  for  the  fatal  issue  of  the  meeting, — then,  in 
my  humble  apprehension,  you  will  have  a  case  before  you 
which,  in  reference  to  the  charge  made,  and  the  evidence 
led  in  support  of  it,  is  well  deserving  of  your  most  calm, 
deliberate,  and  dispassionate  consideration. 

In  order  to  make  way  for  the  conclusion,  to  which  the 
learned  gentleman  thought  himself  warranted  to  come,  in 
asking  a  verdict  of  Not  Guilty,  he  expatiated  on  the  subject 
of  duels  in  general,  and  endeavoured  to  justify  them,  or  if 
not  altogether  so,  to  palliate  them,  by  referring  to  a  variety 
of  moral  writers,  some  passages  from  whose  works  he  read 
to  you.  Now,  I  beg  leave  to  say,  that  these  may  be  all  ex 
tremely  good  topics  in  a  general  discussion,  but  they  are  not 
what,  as  a  Judge  sitting  here,  I  am  entitled  to  lay  any  stress 
upon :  I  must  look  alone  to  the  authority  of  law  writers,  and 
to  the  practice  of  Courts.  As  to  what  moral  writers  may 
have  said  of  the  advantages  which  may  have  arisen  from  this 
practice  of  duelling,  this  affords  no  safe  ground  of  judg 
ment. 

But  there  were  other  topics  referred  to  by  the  learned 
counsel,  and  which  I  admit  are  legitimate  sources  of  judg 
ment  for  you, — adjudged  cases,  and  charges  of  judges  in  try 
ing  these  cases.  Mr  Jeffrey  has  stated,  and  I  have  no  doubt  of 
the  accuracy  of  his  statement,  that  convictions  in  cases  of  duel 
ling,  where  everything  has  been  fair,  have  been  extremely  rare. 
No  one  can  doubt  of  this,  and  it  is  admitted  by  both  the 
authors  whom  I  formerly  quoted.  Mr  Burnett  notices  the 
case  of  llae,  the  result  of  which  he  approves,  but  he  speaks 
differently  as  to  the  case  of  Glengarry.  Mr  Hume,  you  will 
recollect,  alludes  to  these  cases,  as  well  as  to  that  of  Cahill, 
and  also  says  how  much  juries  are  disposed  to  acquit  where 
the  proceedings  have  been  fair.  You  have  heard,  also,  the 
names  of  respectable  jurymen  concurring  in  such  verdicts ;  but 
you  must  lay  these  out  of  consideration,  and  only  keep  in 
view,  that,  as  former  juries  have  exercised  their  discretion  in 
the  discharge  of  their  office,  so  you  must  do  in  discharge  of 
yours,  and  come  to  similar  conclusions,  only  if  you  see  suffi 
cient  grounds.  You  will  consider  the  charge,  the  evidence  for 
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the  charge,  and  the  strong  body  of  evidence  which  has 
been  brought  forward  on  the  part  of  the  prisoner.  You 
will  recollect  that,  as  to  the  narrative  part  of  the  charge 
— that  of  malice  in  seeking  a  quarrel — it  has  been  directly 
negatived  ;  and,  with  regard  to  any  thing  like  personal  ran 
cour,  there  is  the  strongest  evidence  that  no  such  feeling  en 
tered  into  the  mind  of  the  prisoner.  Considering,  there 
fore,  the  circumstances  in  which  he  was  placed — the  strong 
necessity  he  felt  himself  under  to  vindicate  himself—the  de 
liberate  way  and  manner  in  which  he  set  about  his  vindica 
tion,  not  proceeding  instantly  himself,  but  sending  to  the 
Noble  Lord,  whom  he  employed  as  his  friend,  who  told  him 
that  he  had  no  other  alternative  but  to  act  as  he  did — the 
total  absence  of  all  rancour — the  great  sorrow  that  he  ex 
pressed  on  account  of  the  fatal  consequences  of  the  meeting, 
and  the  uncommon  body  of  testimony  to  the  mildness  of  his 
character, — taking  all  these  things  into  your  consideration, 
you  will  consider  whether  you  can,  with  propriety,  pronounce 
him  Not  Guilty. 

Gentlemen,  before  concluding,  I  must  say,  that  I  am  not 
one  of  those  who  can  give  the  slightest  countenance  to  such 
proceed  in gs  as  those  which  led  originally  to  this  fatal  bu 
siness.  Neither  I  nor  any  other  Judge  in  this  Court  can 
give  the  slightest  countenance  to  publications  such  as  those 
which  were  directed  against  the  gentleman  at  the  bar. 
It  is  one  of  the  greatest  misfortunes  and  evils  of  the  present 
day  that  we  have  to  witness  the  disgraceful  licence  of  the  pe 
riodical  press ;  and  I  do  lament,  from  the  bottom  of  my 
heart,  that  the  unfortunate  gentleman  deceased  should  have 
had  any  concern  with  writings  of  this  description, — for  it  is 
impossible  to  shut  your  eyes  against  the  evidence  by  which 
it  is  proved  that  Sir  Alexander  Boswell  was  engaged  in 
these  writings,  and  that  the  prisoner  at  the  bar  was  the  ob 
ject  of  his  attacks. 

You  will,  therefore,  keep  these  considerations  in  your 
view,  and  pronounce  such  verdict  as  the  circumstances  of  the 
case  shall  seem  to  you  to  authorize. 

The  Jury,  without  retiring,  after  a  few  moments  consul 
tation,  returned  their  verdict  viva  voce,  by  their  Chancellor. 

Sir  JOHN  HopE.^-My  Lord,  The  Jury  unanimously  find 
Mr  Stuart  Not  Guilty. 

A  a 
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The  verdict  was  received  with  strong  marks  of  satisfac 
tion  by  the  audience. 


(Interlocutor  of  the  Court.  J 

The  Lord  Justice-Clerk,  and  Lords  Commissioners  of  Jus 
ticiary,  in  respect  of  the  foregoing  verdict,  assoilsie  the  pan- 
nel  $impticiter>  and  dismiss  him  from  the  bar. 

D.  BOYLE,  I,  P.  D> 
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No.  I. 

EXTRACT  LETTER  from  WILLIAM  ADAM,  Esq.  M.P. 
now  the  Right  Honourable  WILLIAM  ADAM,  Lord  Chief 
Commissioner  of  the  Jury  Court,  to  Mr  STUART. 

(Produced  with  Defences  for  Mr  Stuart.) 

My  Dear  Sir,  Bloomsbury  Square,  April  17*  1810. 

I  have  read  with  great  attention  your  letter  to  Jauies 
Loch  of  the  13th  instant,  and  I  cannot  resist  letting  you 
know  whai  my  feelings  are  as  to  the  very  great  obligation  all 
the  country,  and  particularly  that  part  of  it  connected  and 
benefited  peculiarly  by  the  Great  North  Road,  are  under  to 
you.  These  have  been  mo>t  disinterested  and  kind  rxer- 
tions.  Your  services  about  the  whole  business  of  the  Ferry 
have  likewise  been  most  important,  and  are,  in  my  opinion, 
equally  entitled  to  the  public  thanks,  which  any  trifling  per 
sonal  accommodation  to  yourself  could  never  have  excited 
you  to,  without  the  general  and  liberal  inclination  to  pro 
mote  the  public  good. 

Yours,  most  faithfully, 

WILLIAM  ADAM. 


No.  II. 
EXTRACT  LETTER  from  Ditto  to  Ditto. 

My  Dear  Sir,  Bloomsbury  Square^  April  25,  1811. 

You  did  admirably  in  perpetuating  the  tolls,  and  we  who 
are  in  the  line,  as  well  as  the  whole  country,  are  under  the 


greatest  obligations  to  you  (who  are  not}  for  the  great  aid 
you  have  given  us.  Indeed,  without  your  efforts,  both  the 
road  and  Ferry  must  have  gone  to  the  dogs. 

Yours,  most  sincerely, 

WILLIAM  ADAM. 

No.  III. 

RESOLUTIONS  of  a  GENERAL  MEETING  of  the  No- 
BLEMEN,  FREEHOLDERS,  &c.  of  the  Western  District  of 
Fifeshire. 

In  a  General  Meeting  of  the  Noblemen  and  Gentlemen, 
Freeholders,  Justices  of  Peace,  Commissioners  of  Supply,  and 
Heritors  of  the  Western  District  of  the  County  of  Fife,  held 
•within  the  Town-house  of  Dunfermline,  4th  January  1816, 
in  consequence  of  a  letter  of  requisition  inserted  in  all  the 
Edinburgh  newspapers,  published  on,  and  since  29th  De 
cember  1815,  to  consider  of  the  proper  steps  to  be  taken 
upon  occasion  of  the  Lord  Lieutenant  of  the  county  having 
informed  Mr. Twines  Stuart,  younger  of  Dunearn,  that  his 
name  is  cinitted  from  the  new  Commission  of  the  Peace  for 
ths  County  of  Fife,  lately  passed  under  ti?e  Great  Seal,  at 
the  instance  of  the  Lord  Lieutenant ;  which  requisition  is 
signed  by  the  Right  Honourable  the  Earl  of  Moray  5  the 
Right  Honourable  the  Earl  of  Elgin  ;  the  Right  Honour- 
able  the  Lord  Chief  Commissioner  ;  Sir  Charles  Halkett  of 
Pitfirrane,  Baronet ;  Mr  Strachan  Blackwood  of  Pitreavie ; 
Dr  Robertson  Barclay  of  Keavil ;  Mr  Hunt  of  Pittencrieffj 
Mr  Erskine  of  Kinedder;  Mr  Scotland  of  Luscar ;  Mr 
Walker  of  Sunnybank ;  and  Mr  Cuninghame  of  Duloch. 

SEDERUNT. 

The  Right  Honourable  Francis  Earl  of  Moray, 
The  Right  Honourable  Thomas  Earl  of  Elgin  and  Kin 
cardine, 

The  Right  Honourable  the  Lord  Chief  Commissioner, 
Sir  Charles  Halkett,  Baronet,  of  Pitfirrane, 
Captain  R.  H.  Moubray,  R.  N.  and  C.  B. 
Dr  James  Robertson  Barclay  of  Keavil, 
James  Hunt  of  Pittencrieff, 
John  Cuninghame  of  Duloch, 
Thomas  Scotland  of  Luscar, 
John  Scotland,  younger  of  Luscar,  ^;a  • 


s 

Robert  Walker  of  Sunnybank, 

Alexander  Colville  of  Hillside, 

Alexander  Colville  of  Middlebank, 

Major  David  Wilson,  Provost  of  Dunfermline, 

George  Aitken,  younger  of  Hill  of  Beath, 

John  Sutherland  of  Eastfield,   £  " 

Robert  Wemyss  of  Cuttlehill, 

James  Moodie,  younger  of  Cocklaw, 

Captain  John  Wardlaw,  Dean  of  Guild  for  the  Guildrjr  of 

Dunfermline. 
Thomas  Mill  of  Blair, 
Henry  Bardner  of  West  Saline, 
Andrew  Colvill  of  Barnhill, 
William  Thomson  of  Stevensons  Beath, 
Dr  James  Stenhouse  of  Comely  Park, 
Robert  Russell  of  Drumtuthil, 
Hugh  Gray  of  Bushes, 
James  Stenhouse  of  North  fod, 
John  Purvis,  younger  of  Lochend, 
James  Douglas  of  Garvochwood. 

The  EARL  of  MORAY  chosen  Preses. 

The  Preses  communicated  to  the  meeting  the  following  do 
cuments  : 

1st,  The  before-mentioned  letter  of  requisition. 

2d,  Letter  from  Mr  Thomas  Horsburgh  to  Mr  Stuart,  dat 
ed  25th  December  1815,  which  is  in  the  following  terms  :— 

My  Dear  Sir,  Cupar,  December  25,  1815. 

I  am  favoured  with  yours  of  the  23d  last  night.  I  am  not 
at  liberty,  at  present,  to  mention  what  names  appear,  or  do 
not  appear,  in  the  new  Commission  of  the  Peace.  I  under 
stand  Lord  Morton  is  to  call  the  Magistrates  together,  on  pur 
pose  to  open  it ;  and  the  moment  that  is  done,  I  will  send  you 
a  full  list  of  the  whc'.e  nomination. 

You  was  appointed  a  Justice  of  Peace,  by  an  interlineation 
in  the  commission  which  passed  in  1797,  and  which   took 
place  in  July  1800,  by  the  commission  having  been  sent  to 
London,  and  the  seal  being  again  applied  by  the  Chancellor. 
Lord  Kellie  is  in  possession  of  the  list  of  the  new  nomination. 
I  always  am,  with  the  highest  regard, 
My  dear  Sir, 

Yours  most  faithfully, 

THOs.  HORSBRUGH. 


3d,  Copy  Letter  from  Mr  Stuart  to  the  Lord  Lieutenant  of 
the  county  in  the  following  terms  : — 

North  Charlotte  Street,  Edinburgh, 
My  Lord,  December  27,  1815. 

I  am  sorry  to  be  under  the  necessity  of  addressing  your 
Lordship,  that  I  may,  from  the  most  authentic  source,  obtain 
the  knowledge  of  a  fact,  upon  which  1  shall  have  occasion  to 
act,  if  it  turns  out  as  it  has  been  represented  to  me. 

Mr  Cheape  of  Stratyrum  having  informed  me,  that  my 
name  is  left  out  in  the  new  Commission  of  the  Peace,  which 
your  Lordship  has  obtained  for  the  county  of  Fife;  and  that 
Lord  Kellie,  who  has  ihe  list  of  the  Justices  of  Peace  in  his 
hands,  told  him  so,  I  wrote  to  Mr  Horsbrugh,  geneial  clerk 
to  the  Justices  of  Peace  at  Cupar,  to  asceitain  the  fact.  He 
informs  me,  in  reply,  that  Lord  Kellie  has  a  copy  of  the  list ; 
and  he  adds,  that  he  is  not  at  liberty  at  piesent  to  mention 
\vhat  names  appear,  or  do  not  appear,  in  the  commission; 
and  thai  he  understands  that  your  Lordship  is  to  call  the  Ma 
gistrates  together,  on  purpose  to  open  it,  and  the  moment  that 
is  done,  he  will  send  me  the  full  list. 

May  1  request  of  your  Lutdship  to  take  the  trouble  to  sup 
ply  me  with  the  information,  uhich  I  have  failed  in  obtaining 
from  Mr  Horsbrugh,  in  order  that  I  may  possess  a  correct 
knowledge  of  the  fact  from  the  most  authentic  source  ;  and  I 
trust  that  I  am  guilty  of  no  impropriety  in  endeavouring  to 
ascertain  it,  or  in  adding,  that  if  your  Lordship  declines  to 
make  the  communication  which  I  solicit,  1  shall  consider  the 
fact  to  be  as  Mr  Cheape  has  represented  it» 

J  have  the  honour  to  be, 

My  Lord, 
Your  Lordship's  most  obedient  servant, 

JA.  STUART. 
The  Right  Honourable  the  Earl  of  Morton, 

Lord  Lieutenant  of  the  County  of  Fife. 

And  4th,  Letter  from  the  Earl  of  Morton  to  Mr  Stuart, 
dated  28th  December  1815,  in  the  following  terms :-~ 

Sir,  Arniston,  December  28,  1815. 

Your  letter  of  the  2?th,  which  followed  me  from  Dalma- 
hoy  to  this  place,  arrived  too  late  in  the  evening  for  me  to 
think  of  immediately  dispatching  your  messenger  in  such  wea- 
iher ;  i  have,  therefore,  detained  him  until  this  morning. 


I  ran  have  no  hesitation,  Sir,  in  satisfying  your  curiosity,  by 
informing  you,  that  the  information  which  you  have  received 
from  Mi  Cheape  of  Stratyrum  is  correct,  and  that  your  name 
is  not  included  in  the  new  Commission  of  the  Peace  for  the 
county  of  Fife. 

1  have  the  honour  to  be, 

Sir, 
Your  most  obedient  humble  servant, 

MORTON. 
James  Stuart,  Esq.  junior  of  Duuearn. 

The  Meeting  having  had  the  fact  of  Mr  Stuart's  exclusion 
from  the  Magistracy  of  this  county  thus  ascertained,  and  be 
ing  most  anxious  to  adopt  the  most  speedy  and  efficacious, 
and,  at  the  same  time,  the  most  respectful  means  of  securing 
Mr  Stuart's  services  to  the  district  as  a  Justice  of  the  Peace, 
upon  the  motion  of  the  Lord  Chief  Commissioner,  seconded 
by  the  Earl  of  Elgin,  Resolved  unanimously  to  make  it  known 
to  the  Lord  Lieutenant  of  the  county  : 

That  Mr  Stuart  has  been  fifteen  years  a  Justice  of  Peace 
for  the  county  of  Fife : 

That  he  has,  during  these  fifteen  years,  diligently  and  regu 
larly  acted  in  that  capacity  for  this  district,  in  which  his  coun 
try  residence  and  a  principal  part  of  his  property  is  situate : 

That  he  has  consequently  given  regular  attendance  at  the 
Justice  of  Peace  Courts  held  at  Dunfermline  : 

That  he  has  never  permitted  his  business  in  Edinburgh,  his 
necessary  residence  there  during  the  greatest  part  of  the  year, 
or  his  numerous  and  important  occupations,  to  interfere 
with  his  attendance,  or  with  his  duty  as  a  magistrate  of  the 
county  of  Fife,  either  at  the  head  town  of  the  district,  or  else 
where  : 

That  Mr  Stuart's  conduct  as  a  Justice  of  the  Peace  has 
been  distinguished  for  knowledge,  ability,  and  integrity : 

That  his  unremitting  activity  and  diligence,  combined  with 
his  other  superior  qualifications  for  the  office,  will  render  his 
exclusion  from  the  magistracy  (in  which  his  conduct  is  not 
only  unimpeached,  but  is  highly  meritorious)  an  irreparable 
loss  to  the  western  district : 

That  besides  the  ordinary  duties  of  Justices  of  Peace,  there 
are  certain  local  duties  of  the  greatest  importance  to  the  pub 
lic,  which  the  Justices  of  the  western  district  of  the  county  of 
Fife  have  to  discharge : 

That  those  duties  have  in  part  been  long  attached  to  the 
office,  and  arise  in  part  out  of  the  act  of  Parliament  which 


passed  in  1809,  for  the  improvement  of  the  Queensferry  pass 
age: 

That  many  of  the  most  important  regulations  for  the  good 
government  of  that  Ferry  require  the  authority  of  a  Magistrate 
as  well  as  that  of  a  Trustee  : 

That  Mr  Stuart  has,  ever  since  the  act  of  Parliament  pass 
ed  for  the  improvement  of  the  Ferry,  given  constant  attend 
ance  at  the  regular  meetings,  and  on  many  other  occasions  : 

That  it  is  greatly  owing  to  his  unremitting  exertions,  in  the 
double  character  of  Magistrate  and  Trustee,  that  the  public 
enjoy  the  benefit  of  that  regularity,  good  conduct,  and  ready 
service  now  afforded  at  that  passage  : 

That  this  Meeting,  anxious  as  they  are,  and  as  they  have 
already  expressed  themselves  to  be,  to  take  the  most  effectual 
and  respectful  mode  of  securing  the  continuance  of  Mr  Stuart's 
most  important  and  unremitting  services  to  this  district,  to  the 
county,  and  to  the  public  at  large,  hereby  empower  and  direct 
the  Earl  of  Moray,  as  their  preses,  to  take  the  earliest  oppor- 
tunity  of  conveying  this  minute  to  the  Earl  of  Morton,  his 
Majesty's  Lieutenant  for  the  county  of  Fife,  not  doubting, 
that,  when  these  things  are  brought  thus  distinctly  to  his 
Lordship's  knowledge  and  observation,  that  he  will  adopt  the 
proper  course  for  having  the  name  of  James  Stuart,  Esquire, 
younger  of  Dunearn,  inserted  in  the  new  Commission  of  Peace 
for  Fifeshire: 

That  the  preses  do  request  a  written  answer  to  this  com* 
munication  on  or  before  Tuesday  next,  that  the  district  may 
be  informed  whether  their  recommendation  is  to  be  complied 
with : 

That  the  Earl  of  Moray,  the  Earl  of  Elgin,  the  Lord  Chief 
Commissioner,  Mr  William  Erskine,  Advocate,  Mr  Cuning- 
bame,  Advocate,  and  Mr  Scotland,  be  a  committee,  to  take 
such  further  steps  as  may  be  necessary,  and  to  apply  to  the 
Convener  arid  Sheriff- depute  for  a  meeting  of  the  county,  if 
the  committee  should  deem  it  proper: 

That  the  committee  be  an  open  committee  for  all  the  gen 
tlemen  in  the  western  district,  to  whom  the  requisition  for 
this  meeting  was  addressed  : 

That  they  do  meet  at  Edinburgh  or  elsewhere,  as  the  Con 
vener  may  think  most  advisable  : 

That  the  Earl  of  Moray  be  the  Convener. 

Upon  the  motion  of  the  Lord  Chief  Commissioner,  the 
thanks  of  the  meeting  were  unanimously  voted  to  the  Earl  of 
Moray  for  his  conduct  in  the  chair  ;  and,  upon  the  motion  of 
the  Earl  of  Elgin,  the  thanks  of  the  meeting  were  also  unani- 


mously  voted  to  the  Lord  Chief  Commissioner  for  the  services 
which  he  has  rendered  to  the  district,  and  for  the  trouble  which 
he  has  taken  upon  the  present  occasion. 

(Signed)         MORAY,  Preset 
Extracted  upon  this  and  the  ten  preceding  pages,  by 

(Signed)        DA.  BLACK,  Clerk. 

Drumsheugh  House,  January  9,  1816. 
The  committee,  in  consequence  of  a  summons  by  the  Earl 
of  Moray,  their  Convener,  met  here  this  day. 

Present, 

The  Earl  of  Moray, 
The  Earl  of  Elgin, 
The  Lord  Chief  Commissioner, 
William  Erskine,  Esq.  Advocate, 
J.  Cuninghame,  Esq.  Advocate, 
Thomas  Scotland,  Esq.  W.  S. 

The  Earl  of  Moray  read  a  letter  from  the  Earl  of  Morton 
as  follows  :— 

Dalmahoy,  6th  January  1816. 

My  Dear  Lord— I  received  yesterday  the  honour  of  your 
Lordship's  letter  of  the  5th,  inclosing,  by  the  direction  of  the 
very  respectable  meeting  which  took  place  at  Dunfermline  on 
the  4th  of  this  month,  the  minutes  of  the  proceedings  of  that 
meeting. 

Having,  at  the  instance  of  the  county  of  Fife,  applied  for  a 
new  Commission  of  the  Peace,  it  became  incumbent  on  me, 
on  my  official  responsibility,  to  recommend  to  the  Lord  Chan 
cellor,  for  insertion  in  that  commission,  a  sufficient  number 
of  such  persons  as  appear  to  me  to  be  properly  qualified  for 
discharging  the  duties  of  Justices  of  the  Peace.  I  have  accord 
ingly  done  so,  and  I  am  convinced  that  the  gentlemen  whom 
1  have  so  recommended  will  be  found  fully  adequate  to  the 
discharge  of  these  duties. 

Since,  however,  so  many  gentlemen  for  whom  I  entertain  the 
highest  respect,  have  expressed  so  earnest  a  wish  for  the  in 
sertion  of  the  name  of  Mr  Stuart  in  the  commission,  1  shall 
avail  myself  of  this  opportunity  to  testify  that  respect,  by  trans 
mitting  their  recommendation  to  the  Lord  Chancellor.  I 
have  the  honour  to  be,  with  great  truth,  my  dear  Lord,  your 
Lordship's  faithful  and  obedient  humble  servant, 

(Signed)         MORTON. 
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Lord  Moray  then  read  his  Lordship's  letter  in  reply,  a» 
follows  : — 

Edinburgh,  Ja/nuary  8,  1816. 

My  Dear  Lord — On  my  return  from  Mrs  Douglas's  fu 
neral,  I  received  your  Lordship's  most  polite  letter;  and  it 
will  give  me  the  greatest  satisfaction  to  make  the  contents  of 
it  known  to  all  the  gentlemen  to  whom  your  Lordship  refers. 
I  have  the  honour  to  remain,  my  dear  Lord,  yours  sincerely, 

(Signed)         MORAY. 

The  committee  resolved  to  transmit  this  minute  to  Mr 
Black,  the  clerk  of  the  meeting  held  at  Dunfermlme  on  the 
4th  instant,  with  instructions  that  he  should  send  a  copy  of 
this  minute  to  every  gentleman  who  was  present  at  the  meet 
ing  at  Dunfermline  on  the  4th  instant. 

No.  IV. 
LETTER— The  EARL  of  KELLIE  to  Mr  STUART. 

{Produced  'with  Defences  for  Mr  Stuart.) 

My  Dear  Sir,  London,  \st  December  1819- 

Permit  me  to  tell  you,  that  it  gives  me  great  pleasure  to 
understand  that  you  and  Lord  Morton  have  shaken  hands, 
so  that  all  unpleasant  bygones  will  be  forgot,  and  that  you 
are  to  take  your  proper  situation  in  our  Yeomanry.  Thd1 
you  and  I  differ  somewhat  in  politics,  yet  I  am  sure  we 
will  never  differ  in  matters  that  regard  the  good  ol  our 
county,  and,  I  may  say,  of  the  country  at  large.  Believe 
me,  with  much  esteem, 

My  Dear  Sir, 

Yours,  most  obediently, 

KELLIE. 

No.  V. 

EXTRACT  from  an  Article  in  the  First  Number  of  the 
Glasgow  Sentinel,  entitled,  "  Mr  JAMES  STUART  and  the 
LORD  ADVOCATE." 

Our  readers  will  recollect  that  we  sometime  ago  intro 
duced  Mr  Stuart  to  their  notice,  on  the  occasion  of  his  mean 
and  unmanly  attack  on  Mr  Stevenson.  They  are  perfectly 


aware  that  the  subject  matter  of  Mr  Stuart's  complaint 
against  that  gentleman  was  the  appearance  of  a  paragraph  in 
the  Beacon  newspaper,  which  no  man  who  read  it  could  con 
ceive  either  to  be  immoderate  or  untrue.  At  the  time  of  her 
late  Majesty's  threat  to  visit  the  Scottish  metropolis,  that 
publication,  in  descanting  on  the  characters  of  the  persons 
most  likely  to  welcome  her,  stated  that  they  (the  conductors 
of  the  Beacon)  did  not  think  that  any  one  above  the  rank 
of  Mr  James  Stuart  would  desire  to  be  presented  to  her,  or 
words  to  that  effect.  It  is  true  that  the  allusion  to  Mr  Stu 
art's  rank,  which  he  is  very  anxious  to  talk  about  on  all  oc 
casions,  is  highly  ironical  ;  but  surely  there  is  nothing  in  it 
wonderfully  offensive.  Be  that  as  it  may,  the  fine  feelings 
of  the  descendant  of  the  Stuarts  could  not  withstand  it.  He 
waited  on  Mr  Stevenson,  the  supposed  editor  of  the  paper, 
remonstrated  with  him,  and  ultimately  launched  forth  into  a 
correspondence  on  the  subject,  in  which,  every  body  knows, 
Mr  Stevenson  conducted  himself  like  a  man  of  sense  and  de 
licacy,  and  Mr  Stuart  in  a  manner  rude  and  every  way  un 
handsome.  The  sequel  of  his  behaviour  confirmed  this.  He 
attacks  Mr  Stevenson  in  the  streets  of  Edinburgh,  in  the 
most  brutal  manner,  and  attempts  to  belabour  him  with  a 
horse  whip,  while  his  own  servants,  brought  from  Fife  for 
the  express  purpose,  were  employed  to  hold  Mr  Stevenson's 
hands  from  any  retaliation.  It  is  needless  to  offer  any  proof 
of  these  facts  :  they  are  perfectly  notorious,  and  reluctantly 
admitted  by  the  aggressor  himself. 

What  did  Mr  Stevenson  do  to  take  amends  for  this  gross 
outrage  on  his  person  ?  Just  what  any  gentleman  of  his  re 
spectability  should  have  done,  and  what  no  person  of  the  least 
claim  to  the  character  of  a  gentleman  could  have  avoided. 
He  sought  satisfaction  from  his  antagonist.  But,  oh  shame 
to  the  dishonoured  blood  of  the  house  and  name  of  Stuart, 
he  with  a  meanness  only  discernible  in  low  life,  and  in  hum 
ble  society,  sought  his  personal  safety  in  the  most  glaring 
cowardice  !  The  blustering  and  the  passionate  are  always  in 
the  rear  of  danger.  James  Stuart  was  consequently  posted 
as  a  coward  and  a  poltroon.  The  very  rabble  and  oyster- 
women  on  the  streets  of  Edinburgh  read  the  label,  mused 
upon  the  circumstances,  and  blushed  for  their  patriot. 

We  are  not  the  advocates  of  duelling  :  God  forbid.  We 
would  not  stain  our  hands  nor  our  consciences  by  any  parti 
cipation  in  its  murderous  subterfuges.  But  if  ever  there  was 
a  case  that  called  loudly  for  satisfaction,  it  was  the  case  of 
Stevenson.  And  yet  it  was  scarcely  worth  his  pains— When 
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the  heartless  ruffian  seeks  for  revenge,  for  ideal  injury,  by 
ploying  his  minions  to  hold  the  arms  of  the  person  he 
abuses,  we  would  consider  him  utterly  undeserving  of  the 
satisfaction  of  a  gentleman,  and  we  would  desire  to  hold  him 
up  to  the  unalloyed  opprobrium  of  mankind. 

Whether  the  Beacon  indulged  in  a  superabundant  quantity 
of  personal  hostility  towards  Mr  Stuart,  subsequently  to  his 
affray  with  Mr  Stevenson,  we  shall  leave  the  world  to  deter 
mine.  But  this  we  will  observe,  that,  from  the  way  in  which 
Mr  Stuart  conducted  himself,  he  could  not  have  been  too  se 
verely  exposed.  The  man  who  acts  unmanly — the  patriot 
who  degrades  himself  like  a  traitor — the  bullying  bravado 
who  is  ever  the  tyrant  in  a  place  of  safety,  must  lay  his  ac 
count  to  meet  the  hisses  of  society.  The  Beacon  may  pos 
sibly  have  o'erstepped  the  line  of  propriety  on  other  subjects, 
and  we  do  not  defend  it.  It  may  have  used  a  vulgar  sen- 
tence  where  the  satire  of  an  elegant  one  might  have  been  felt 
more  poignantly ;  but  in  this  case  its  personality  was  jus* 
tifiable — its  warmth  and  violence  were  excusable* 


No.  VI. 

EXTRACTS  from  the  Answers  for  ROBERT  ALEXANDER 
and  WILLIAM  BORTHWICK,  Printers  in  Glasgow,  to  the 
Condescendence  for  JAMES  STUART,  Esq.  in  the  Action 
of  Damages  at  his  Instance  against  them. 

— "  The  Respondents  generally  deny  the  truth  of  the  libel. 
They  affirm,  that  the  statements  in  the  newspaper  complain 
ed  of  are  true." — 

— "  The  Respondents  offer  to  prove,  by  the  evidence  of 
persons  of  high  character  and  skill  in  the  laws  and  practice  of 
honour,  that  the  conduct  of  the  pursuer,  in  regard  to  the  af 
fair  with  Mr  Stevenson,  was  most  ungentlemanly,  and  de 
serving  of  every  condemnation. 

In  respect  whereof,  #c. 

(Signed)        For  Mr  D.  M«NEILL, 
JOHN  HOPE." 
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No.  VII. 

LETTER  "  To  the  EDITOR  of  the  SKNTINITL,"  dated  25th 
January  1822,  signed  MARK  TOD. 

(From  the  Glasgow  Sentinel,   Wednesday,  January  30,  1822.) 

Sir, 

The  Whig  Festival  and  Radical  Rally  took  place  here 
last  night,  no  less  a  person  than  "  the  conquering  hero," 
Sir  Ronald  Ferguson,  M.  P.  for  Kirkaldy,  in  the  chair. 
They  told  me,  that  about  260  gentlemen  sat  down  to  din 
ner,  but  I  presume  they  were  counted  near  the  witching 
hour  of  night,  when  two  eyes  are  as  good  as  four.  Amongst 
the  GENTLEMEN,  however,  I  remarked  your  peculiar  friend, 
the  magnanimous  Mr  James  Stuart,  but  it  was  not  HE  who 
gave  "  the  Liberty  of  the  Press."  The  rest  of  the  GENTLE 
MEN  were,  in  general,  decently  clothed  ;  which,  when  I  had 
time  to  observe  it,  dissipated  the  alarm  and  suspicion  with 
which  I  pressed  through  the  crowd,  one  hand  on  my  watch 
chain  and  the  other  on  my  pocket,  repenting  most  heartily 
of  my  idle  curiosity. 

The  GALLANT  GENERAL,  as  they  called  him,  first,  very 
modestly  expressed  his  inability  to  perform  that  duty  which 
he  had  DELIBERATELY  undertaken,  or  "  to  do  justice  to  the 
situation  in  which   he  FOUND  himself  placed  ;'"*  but  this  un 
lucky  DISCOVERY  did  not  PUT  HIM  OUT  of  the  chair,  or  his 
speech,  for  in  an   EXTEMPORARY  oration,  he  recommended 
UNION  to  prevent  ruin,  but  amongst  WHOM  I  could  not  learn. 
A  very  shrewd  dark- looking  man  significantly  hinted,  that 
it  was  a  guarded  allusion  to  UNITED  SCOTSMEN.  Sir  Ronald, 
however,   concluded  by  giving  very  decently,   without  any 
wink  or  other  indication,  "  The  King."     After  a  toast  or 
two,  "  THE  CONQUERING  CHAIRMAN'*  next  proceeded  to 
eulogise  the  public  principles  and  PRIVATE   CHARACTER  of 
Mr  Fox  ;  the  latter,  at  least,  I  thought  rather  ticklish  ground, 
but  the  Whigs  cheered,  and  all  was  right,  for  I  am  no  con 
noisseur  in  \V  hig  morality  ;  so  **  The  memory  of  Charles 
James  Fox'1  was  ordered  to  be  washed   down  in  solemn  si 
lence  :  *'  Little  said  soonest  mended,"  (thought  I,)  and  swal 
lowed  my  wine.     I  forgot,  however,   to  mention,   that  the 
Conquering  General,   not  finding  enough,   I  fancy,   to  say 
for  the  old  dead  Whig,  jumbled  in  some  devilish  severe  hits 
against  the  present  ministers,  and  told  us  that  HE  (the  Con- 
queror)  CONDEMNED  THEM.     So  nil  is  over  with  THEM, 


THE  GALLANT  CONQUEROR  next  touched  up  Parliament 
ary  Representation  pretty  sharply,  but  made  no  allusion  to 
KIRKALDY,  which  you  will  admit  was  handsome  on  his  part. 
He  then  gave,  (and  he  spoke  English  like  any  cockney  who 
has  lived  in  London  all  his  life,)  c<  A  fair,  free,  and  FOOL 
representation  in  Parliament,"  and  the  fiddles  struck  up 
*'  Tullochgorum."  THE  CONQUERING  GENERAL  AND  GAL 
LANT  CHAIRMAN  concluded  what  he  FOUND  to  be  his  allot 
ted  portion  of  the  toasts,  by  giving  the  health  of  one  on  whom 
the  country  should  turn  THEIR  eyes  in  the  hour  of  DANGER, 
*'  Earl  Grey  ;"  and  the  waggish  cat-gut  tormentors  struck 
up  the  PRETENDER'S  song  of  "  Charlie  is  my  Darling."  I 
thought  this  Noble  Lord  had  become  quiet,  but  after  this 
hint  we  must  keep  a  sharp  eye  upon  him. 

Down  sat  the  REVIEWING  General,  and  up  ro&e  the  RE 
VIEWING  Lord  Rector,  Mr  Jeffrey,  who  in  more  words  than 
a  less  glib  gentleman  could  have  pressed  into  the  service  on 
such  a  subject,  gave  "  Sir  Ronald  Ferguson,''  and  the  Band, 
as  previouslyinstructed,  played  "  THE  CONQUERING  HERO  !" 
The  Conquering  Hero  returned  unblushing  thanks,  and  with 
a  BATTLE-dore  report,  sent  back  the  compliment  by  propos 
ing  the  health  of  "  Our  EXCELLENT  CROUPIER,  Mr  Jef 
frey."  (Great  Applause.)  The  Croupier's  croup  was  in 
excellent  motion,  and  he  was  up  in  a  moment,  and  was  all 
modesty  and  gratitude. 

Then  we  had,  in  strange  succession,  toasts,  and  speeches, 
and  healths,  and  memories,  too  many  to  remember,  till  the 
dull  series  was  relieved  by  a  speech  from  Mr  Cranstoun, 
which  I  regret  he  did  not  deliver  in  Greek,  as  was  original 
ly  intended.  It  would  have  been  more  appropriate  to  Gre 
cian  liberty  than  a  harangue  upon  MODERN  Greeks  in  a  mo 
dern  language.  I  don't  think  he  alluded  to  the  number  of 
SLAVES  in  ancient  Athens,  but  that  perhaps  was  properly 
omitted  ;  he  concluded,  by  giving,  for  a  toast,  "  The  re- 
establishment  of  the  independence  of  Greece ;"  this  was 
most  heroically  received,  but  passed  without  a  Tune,  as  the 
fiddlers  had  no  Greek  music  furnished  j — ONE  of  them,  who 
is  celebrated  for  the  faculty  of  PUNNING  with  his  fiddlestick, 
and  who  slyly  coupled  Earl  Grey  with  the  Pretender,  pro 
posed  to  play  the  tallow  chandler's  song,  c<  On  melting  day 
when  grease  is  boiling,"  but  it  was  deemed  PERSONAL  to  se 
veral  respected  Whigs,  and  an  extinguisher  was  put  upon 
what  Tom  Moore  calls  <c  the  LIGHT  of  the  song." 

Charles  Fox's  name  and  memory  is  a  very  convenient  ex 
cuse  for  all  subjects  whatsoever  ;  and  as  all  Whigs  are  men 
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of  TALENT,  we  had,  as  one  Doctor  Maclagan,  who  sat  near 
me,  very  aptly  observed,  a  very  copious  discharge  of  oratory. 
My  next  neighbour,  on  the  right,  whom  I  suspected  to  be 
a  weaver,  from  the  manner  he  expressed  his  joy,  by  the  al 
ternate  fling  of  either  arm,  and  the  successive  kicks  with 
either  heel,  assured  me  that  there  were  three  DOZEN  of  prime 
toasts  given,  and  short,  and  long,  five  DOZEN  of  speeches. 
Many  of  the  toasts  you  will  see  in  the  papers.  The  army 
and  navy  were  given,  but  not  another  FIGHTING  man  (unless 
you  will  allow  the  Director  of  Chancery,  my  Lord  Rosslyn, 
who  was  remembered  when  toasts  began  to  run  dry,)  until 
the  gallant  and  "  excellent  Croupier,"  whom  Lord  Byron 
has  celebrated  for  some  bold  exploit  with  Anacreon  Moore, 
(the  seconds,  no  doubt,  singing  the  beautiful  air  of  u  Fly 
not  yet,")  arose  and  gave  the  health  of  Mr  JAMES  STUART  ! 
Mr  James  acknowledged,  in  grateful  terms,  the  honour 
which  he  had  RECEIVED  from  such  a  quarter.  So  now  he 
has  a  FEATHER  to  stick  in  his  cap,  to  bear  the  other  com 
pany. 

Imagine  my  gratification  to  be  seated  at  so  small  an  eX- 
pence,  at  an  elegant  dinner,  amidst  a  galaxy  of  talent ;  and 
my  mouth  scarcely  well  closed  upon  my  morsel  of  cheese, 
again  wide  expanded  for  a  MORCEAU  of  eloquence.  After  all, 
although  I  am  no  judge,  I  think  these  MEN  OF  TALENT  very 
middling  sort  of  bodies.  It  is  not,  perhaps,  becoming  in  one 
such  as  me  to  doubt  the  assurances  which  we  have  from 
THEMSELVES.  But  if  you  could  convince  me  that  they  may 
pos>ib!y  be  mistaken  ;  and,  if  thus  relieved  from  the  WEIGHT 
of  SUCH  authority,  I  am  asked  my  opinion,  why,  I  must 
give  it  honestly,  and  say  that  I  never  was  present  at  such  a 
scene  of  humbug,  fulsome  flattery,  and  foul  vituperation,  in 
the  whole  course  of  my  life.  Such  an  olio  of  vulgarity  and 
impertinence,  with  an  occasional  pepper-corn  of  genius, 
I  have  never  before  been  partaker  of.  Low  must  that  par 
ty  be  sunk,  that  could  not  meet  under  more  respectable 
auspices  than  Sir  RONALD  FERGUSON  ;  and  where  such  a  SET 
were  permitted  to  be  prominent.  Talents  !  "  behold  there 
arose  a  talent  of  LEAD."  There  are  a  few  men  of  common 
place  genius  amongst  them,  there  are  also  a  few  smart  men 
of  literary  SLANG.  But  duller  fellows  than  the  bulk  of  those 
who  had  the  effrontery  to  presume  to  talk,  must  alone  be 
sought  for  amidst  the  swamps  of  Old  Batavia. 

i  am,  Sir,  your  obedient  humble  servant, 

MARK  TOD. 
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No.  VIII. 

THE  LATE  LIEUTENANT  JAMES  STUART. 

(From  the  Glasgow  Sentinel,  Wednesday,  Feb.  20,  1822.^ 

To  be  dragged  into  a  contest  with  any  individual  is  an  evil ; 
but  the  evil  is  aggravated  when  the  opponent  is  one  not  in 
the  most  blooming  estimation.  This  we  advance  as  a  gene 
ral  principle.  We  now  freely  and  ingenuously  confess  our 
error,  in  having  repeated,  in  our  columns,  any  thing  regard 
ing  Mr  James  Stuart ;  for  had  the  gift  of  prophetic  antici 
pation  been  ours,  and  could  we  have  foreseen  all  that  the 
gentleman  has  done  for  himself,  we  should  have  left  his  con. 
duct  to  himself  as  the  more  successful  satirist. 

This  man  of  letters  has  printed  a  pamphlet,  from  which 
any  one  who  will  accept  of  it  gratis  may  learn  that  James 
Stuart  was  actually  enrolled  as  a  fighting  man,  in  the  west. 
ern  troop  of  Fifeshire  Yeomanry  Cavalry.  It  appears  that 
this  heroic  Lieutenant,  contrary  to  a  Regimental  Order,  call 
ed  out  the  troop  in  which  he  serves  for  a  drill  and  a  jollifica 
tion  at  the  Stuart's  arms.  The  Commanding  Officer  reported 
this  violation  of  discipline  to  the  Lord  Lieutenant,  who  di 
rected  that  he  should  be  reprehended  in  orders,  and  these  or 
ders  to  be  read  at  the  head  of  every  troop.  The  Lieutenant 
rides  straight  from  a  drill,  writes  to  the  Commanding  Officer, 
and  tells  him  that  his  fingers  are  cold,  (doubtless  to  convince 
him  of  the  coolness  with  which  he  wrote,)  and  overwhelms 
him  with  compound  misfortune ;  for  he  tenders  his  resigna 
tion,  and  warns  him  that  he  will  no  longer  mount  a  Trum 
peter.  The  resignation  is  immediately  accepted.  So  much 
for  the  Lieutenant  himself ;  but  the  Trumpeter  is  not  yet 
disposed  of. 

The  magnanimous  yeoman  has  a  threefold  defence.  The 
Captain's  sickness,  his  own  ignorance,  and  his  exemplary 
conduct  on  the  day  libelL  d ;  for  he  states — and  we  believe 
him — that  he  was  the  last  man  to  retreat  from  the  Stuart's 
arms.  Brother  M'Culloch  is  a  political  economist,  and  we 
understand  has  two  pupils,  and  he  will  bear  us  out  in  the 
assertion  that  every  thing  will  find  its  own  level.  To  raise 
the  value  of  any  thing  by  any  act  is  hopeless.  Hence  the 
attempt  of  Lord  Hector  Jeffrey  to  give  a  lift  to  Mr  James 
Stuart  at  the  Fox  dinner,  was  defeated  by  the  laws  of  gra 
vity  ;  he  might  with  equal  success  have  exerted  his  puissant 
powers  to  lift  the  celebrated  fat  ox  of  Dunearn. 
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We  noticed  Mr  James  Stuart  as  an  active,  every-where- 
busy,  bustling  Whig  ; — as  a  publicised  character  who  court 
ed  notice.  It  was  under  error  that  we  noticed  him  at  all, 
and  we  repeat  our  avowal  of  regret. 


No.  IX. 

LETTER— SIR  ALEXANDER  BOSWELL,  Bart,  to  ROBERT 
MACONOCHIE,  Esq. 

Edinburgh,  Q4tk  March  1822. 
My  Dear  Maconochie, 

I  received  your  very  kind  note,  but  I  was  so  worn  out,  and 
just  setting  out,  that  1  could  not  come  to  see  you,  and  it  was 
too  lale  to  appoint  you  to  come  to  me. 

I  must  now  address  you  on  a  subject  of  a  delicate  nature, 
which  I  do  from  a  confidence  in  your  friendship. 

About  ten  days  ago  Mr  Stuart  of  Dunearn  went  to  Glas 
gow,  and,  by  the  instrumentality  of  certain  persons,  one  for 
merly  a  partner  in  the  Clydesdale  Journal,  (now  the  Sentinel,) 
broke  open  the  editor's  desk  and  carried  off  his  papers,  and, 
I  understand,  amongst  others,  some  squibs  in  my  handwriting. 
Last  night,  on  my  arrival,  I  received  a  letter  from  Lord 
Rosslyn,  that  he  wished  me  to  appoint  an  hour  as  early  as 
possible,  that  he  might  make  a  communication  to  me  ;  this,  I 
suppose,  is  in  reference  to  some  of  these  squibs.  I  do  not 
know  who  the  offended  party  may  be,  but  even  if  it  should  be 
Mr  James  Stuart  himself,  I  shall  give  him  a  meeting.  In 
order,  however,  to  obviate  man)  of  those  circumstances  which 
follow  such  transactions,  I  mean  that  the  meeting  shall  take 
place  on  the  Continent, — say  Calais ;  and  I  wish  to  put  your 
friendship  so  far  to  the  test,  as  to  request  you  to  be  my  friend 
on  this  occasion.  I  saw  your  brother  this  morning, — and  his 
Lordship  seemed  to  think  that  you  would  acquiesce.  *  If  I 
had  deemed  it  expedient  to  meet  my  man  here,  John  Doug'as 
would  have  gone  out  with  me ;  but,  if  I  should  be  the  suc 
cessful  shot,  I  should  not  like  the  after  proceedings  of  our 
Courts  of  Law,  and  therefore  wish  to  pass  beyond  their  juris 
diction.  I  know  nothing  of  particulars  yet,  but  write  in  pru- 

*  It  has  occurred  as  proper  to  be  explained  here,  that,  in  that  part  of  his 
speech  which  refers  to  this  letter,  Mr  Cockburn  did  not  profess  to  quote 
its  words,  but  only  to  give  its  substance  ;  and,  therefore,  that  the  pas 
sage  printed  in  Italics,  on  p«  41,  should  not  have  be<»n  marked  as  a 
quotation. 
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dent  anticipation,  and  shall  write  again  so  soon  as  I  know 
them. 

I  know  this  is  perhaps  the  greatest  favour  that  can  be  asked 
of  any  man,  but,  by  this  arrangement,  you  will  be  implicated 
in  less  trouble,  and  you  won't  mind  a  trip  to  France.  If  my 
•wish  is  acceded  to,  I  would  propose  the  meeting  to  take  place 
about  fifteen  days  hence,  as  I  wish  to  make  a  slight  arrange 
ment  respecting  my  estate,  and  legalize  it  by  going  to  kirk  and 
market,  so  that  you  may  write  on  receipt  of  this,  and  if  I  must 
go  sooner  than  1  can  receive  yours,  it  is  only  a  letter  thrown 
away. 

I  am, 

Dear  Maconochie, 

Your's  very  faithfully, 

(Signed)        ALEXANDER  BOSWELL. 

Edinburgh,  7th  June  1822. — This  is  the  Letter  referred  to 
in  my  deposition  of  this  date.  * 

(Signed)         J.  BALFOUR. 

AND.  MURK  AY,  Comr. 
\VM.  S.  FRASER,  Clerk. 

(Addressed  thus  on  the  envelope :) 

Edinburgh,  March  Twenty-four  1822. 

Robert  Maconochie,  Esq. 

52,  George  Street, 

Portman  Square, 

London. 
J.  P.  Grant. 

Delivered  into  my  hands  by  Robert  Maconochie,  Esq.  this 
foiuteenlh  day  of  May  1822. 

(Signed)        J.  BALFOUR. 

Edinburgh,  1th  June  1822.— This  is  the  cover  of  the  Let- 
tcr  referred  to  in  my  deposition  of  this  date. 

(Signed)        J.  BALFOUR. 

AND.' MURRAY,  Comr. 
WM.  S.  FRASER,  Clerk, 

*  See  Trial,  p.  19. 
12  '  •*  " 
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No.  X. 

EXTRACT  LETTER— Mr  STUART  to  JAMES  GIBSON, 

Esq. 

Prince's  Court,  London, 
Thursday,  March  28,  half-past  4,  P.M. 
My  Dear  Sir, 

I  am  at  the  Parliament  Street  Hotel,  but  be  so  good  as  to 
address  here.  Let  me  know  what  is  said,  however  bad  they 
may  represent  me.  I  would,  if  the  worst  has^  happened, 
avoid  wounding  the  feelings  of  those  that  remain,  by  allu 
sions  in  the  Papers  to  the  cause  of  the  meeting.  The  trial 
will  develope  the  truth  ;  but  if  Sir  Alexander  recover,  as  I 
trust  he  will,  you  know  the  facts ;  and  I  trust  to  you  and 
.  doing  what  is  fit.  I  would,  however,  do  nothing 

while  Lord  Rosslyn  is  in  Scotland,  without  his  sanction. 
My  debt  to  him  can  never  be  paid. 

I  hope  you  remembered  to  retain  Messrs  Jeffrey,  Mon- 
creiff,  Cockburn,  and  that,  if  the  worst  has  happened,  no- 
tice  should  be  given  of  my  determination  to  stand  trial  on  the 
earliest  occasion. — 


No.  XI. 
LETTER  Mr  STUART  to  Mr  GIBSON. 

Hotel  de  Londres,  Place  Vendome, 

Paris,  April  5,  1822. 
My  Dear  Sir, 

It  would  only  annoy  you  to  tell  you  how  sincerely  I  am  ob 
liged  by  your  kindness  in  writing  to  Mr  Campbell.  I  am  really 
so  distressed  to-day  as  to  be  almost  incapacitated  for  any  thing, 
and  did  not  intend  to  send  you  a  line,  but  to  refer  you  to 

..     But  I  am  so  anxious  that  a  trial  should 

be  insisted  on,  as  necessary  to  exculpate  me  with  all,  that  I 
wish  you  to  consider  well  what  steps  ought  to  be  taken.  The 
whole  accounts  I  have  seen  are  erroneous  ;  and  even  those  fa 
vourable  to  me,  or  intended  to  be  so,  give  not  the  half  of  my 
case.  It  is  impossible,  after  the  event  which  has  happened, 
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to  write  a  word  on  the  subject ;  and  1  know  of  no  way  of  ac 
complishing  an  object  so  necessary  for  me,  but  by  judicial  in 
vestigation.  I  thought  a  trial  would  necessarily  follow, 
but  1  learn  from  Mr  Clerk  that  it  is  not  so.  Write  to  Mr 
Campbell's  care.  I  have  begged  to  be  allowed  to  return  to 
London  ;  for  it  is  impossible  for  me  to  enjoy  anything  here, 

although  all  are  most  kind,  especially ,  who 

has  made  me  feel  as  if  I  was  in  my  own  house. 
I  am, 

My  Dear  Sir, 

Yours,  most  faithfully, 

JA.  STUART. 


No,  XII. 

COPY  NOTE   from  Mr   STUART   to   his  Excellency   the 
Right  Honourable  Sir  CHARLES  STUART. 

Mr  Stuart  presents  his  compliments  to  Sir  Charles  Stuart, 
and  begs  leave  to  acquaint  his  Excellency,  that,  with  a  view 
to  his  having  more  ready  communication  with  his  legal 
friends  in  Britain,  he  intends  to-morrow  to  set  out  for  Calais, 
to  the  Hotel  de  Meurice. 

Jf  he  does  not  afterwards  proceed  directly  to  Britain,  he 
will  take  the  liberty  of  informing  his  Excellency  where  he  is 
to  be  found  while  he  remains  in  France.  Notice  was  in 
stantly  given  in  the  proper  official  quarter,  on  Mr  Stuart's 
leaving  Scotland,  of  his  readiness  to  surrender  on  the  day  of 
trial ;  his  only  object  in  leaving  Britain  being,  if  possible,  to 
avoid  the  previous  confinement. 

Mr  Stuart  embraces  this  opportunity  of  offering  his  grate. 
ful  acknowledgments  to  Sir  Charles  Stuart  for  having  allow- 
ed  him  the  honour  of  an  interview. 

Hotel  de  Londres,  Place  Vendome, 
Wednesday,  April  17,  1822. 
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No.  XIII. 
LIST  of  WITNESSES  cited  on  the  part  of  the  Pannel. 

1  The  Right  Honourable  James  Earl  of  Rosslyn. 

2  The  Honourable  William  Erskine,  Lord  Einedder. 

3  Roger  Aytoun,  Esq.  of  Muriston,  writer  to  the  Signet. 

4  Richard  Mackenzie,  Esq.  of  Dolphington,  writer  to  the 

Signet. 

5  Dr  James  Robertson  Barclay  of  Keavil. 

6  John  Douglas,  Esq.  of  Lockerby,  one  of  the  Commission 

ers  of  Excise  for  Scotland. 

7  Arthur  Campbell,  Esq.  writer  to  the  Signet. 

8  James  Gibson,  Esq.  of  Ingliston,  writer  to  the  Signet. 

9  Mr  William  Henderson,  writer,  Hamilton. 

10  Mr  William  Spalding,  writer,  Pitt  Street. 

11  Mr  Eelix  Dougherty,  now  or  lately  clerk  to  the  said  Wil 

liam  Henderson. 

12  Loudon  Robertson,  journeyman  printer,  lately  in  Glas 

gow,  now  in  Dundee. 

13  William  Blair,  Esq.  of  Blair,  Ayrshire. 

14  Francis  Walker,  Esq.   of  East  Fortune,   writer  to  the 

Signet. 

15  William  Horne,  Esq.  Sheriff-depute  of  the  shire  of  Had- 

dington. 

16  Hay  Donaldson,  Esq.  writer  to  the  Signet. 

17  Walter  Cook,  Esq.  writer  to  the  Signet. 

18  Adam  Duff,  Esq.  Sheriff-depute  of  Edinburghshire. 

19  Dr  Andrew  Coventry,  Professor  of  Agriculture  in  the 

University  of  Edinburgh. 

20  William  Gulland,  Esq.  Strypeside,  Fifeshire. 

21  James  Nairne,  Esq.  of  Claremont,  writer  to  the  Signet. 

22  Alexander  Hunter,  Esq.  writer  to  the  Signet. 

23  Robert  Maconochie,  Esq.  son  of  the  late  Lord  Meadow- 

bank. 

24  Robert  Liston,  Esq.  surgeon,  George  Street,  Edinburgh. 

25  William  Smith,  servant  to  James  Stuart,  Esq.  younger 

of  Dunearn. 

26  Thomas  Allan,  Esq.  banker  in  Edinburgh. 

27  Dr  George  Wood,  surgeon  in  Edinburgh. 

28  Adam  Rolland,  Esq.  writer  to  the  Signet. 

29  George  Bruce,  sheriff-officer  in  Edinburgh. 

30  William  Ritchie,  Esq.  solicitor  of  the  Supreme  Courts  in 

Edinburgh, 
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31  Charles  Dalrymple  Gairdner,  Esq.  manager  of  Hunter 

and  Company's  bank,  Kilmarnock. 

32  David  Erskine,  Esq.  of  Cardross. 

33  Thomas  Horsbrugn,-,Esq.  of  Lathockar,  Fifeshire. 
31?  Walter  Fergus,  Esq.  o£  Strathore,  by  l£irkaldy. 

35  Alexander  Ure,  \vriter  in  Glasgow. 

36  John  Galloway,  clerk  to  the  said  Alexander  Ure. 

37  William  Bankhead,  clerk  also  to  the  said  Alexander  Urei 
88  John  Fisher,  extractor  in  the  Burgh  Court  of  Glasgow. 

39  William  Lawrie,  writer  in  Glasgow. 

40  John  Clerk,  Esq.  of  Eldin,  Advocate. 

41  William  Murray  Borthwick,  late  printer  in  Glasgow. 

42  Alexander  M'Grigor,  Esq.  writer  in  Glasgow. 

Lastly — The  whole  of  the  witnesses  (except  Miss  Boswell) 
named  and  designed  in  the  list  for  the  Crown,  an 
nexed  to  the  indictment,  who  are  not  named  in  this 
list,  and  who  are  here  held  as  repeated. 


No.  XIV. 

INTERLOCUTOR  of  RELEVANCY,  remitting  the  Li 
bel  and  the  Pannel  to  an  Assize. 

[Omitted  to  be  inserted  at  p.  44-.] 

The  Lord  Justice-Clerk  and  Lords  Commissioners  of  Jus 
ticiary,  having  considered  the  indictment  at  the  instance  of 
his  Majesty's  Advocate  for  his  Majesty's  interest,  against 
James  Stuart,  pannel,  find  the  same  relevant  to  infer  the 
pains  of  law,  excepting  in  so  far  as  it  charges  the  pannel  with 
the  unlawful  design  of  challenging  others  of  the  lieges  to 
fight  a  duel  or  duels  ;  allow  the  pannel  a  proof  in  exculpa 
tion  and  alleviation  ;  and  remit  him,  with  the  indictment,  as 
found  relevant,  to  the  knowledge  of  an  assize. 

(Signed)  D.  BOYLE,  I,  P.  D. 


Printed  by  George  Ramsay  &  Company, 
Edinburgh,  1«22. 
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CORRESPONDENCE 


BETWEEN 


JAMES  STUART,  ESQ. 

AND 

THE  EARL  OF  MORTON. 


No.  I. 

LETTER  from  Mr  STUART  to  the  EARL  of 
MORTON. 

2,  North  Charlotte  Street, 
Edinburgh,  February  5,  1822. 
MY  LORD, 

I  HAVE  hitherto  abstained  from  troubling   Appendix, 
your   Lordship  with  any  direct  application 


upon  the  subject  of  your  letter  of  the 

December  last,  to  Lieutenant-Colonel  Thom 

son,  and  of  the  regimental-order  issued  to    NO.  9,  p.  is. 

the  Fifeshire  Yeomanry  Cavalry,  vipon  the 

31st  December  last,  in  which  your  Lord 

ship's  name  and  authority  are  founded  on. 


NoP7mlixu.  Your  Lordship  has  been  pleased,  in  the 
letter  to  which  I  have  alluded,  to  express 
your  opinion,  that  my  conduct,  in  assembling 
the  Western  Troop  contrary  to  orders,  under 
the  idea  of  an  unauthorized  inspection,  had 
been  such,  as  ought  not  to  be  passed  over 
without  reprehension ;  and  to  suggest,  that 
the  Lieutenant-Colonel  should  announce  to 
the  corps,  that  he  had  felt  it  incumbent  on 
him  to  submit  the  circumstance  of  such 
breach  of  duty  through  the  Vice-Lieutenant 
to  the  Lord-Lieutenant  of  the  county,  and 
that  both  your  Lordships  concurred  with 
the  Lieutenant- Colonel  in  opinion,  respect 
ing  the  necessity  of  its  being  noticed  with 

NO.  9, p.  13  displeasure.  The  regimental  order  bears, 
that  the  Lieutenant-Colonel  had  considered 
it  to  be  his  duty  to  submit  to  your  Lordship, 
and  the  Vice-Lieutenant  of  the  county,  the 
circumstance  of  Captain  Sir  Charles  Hal- 
kett's  Troop  having  been  assembled  on  the 
2Qth  October  last,  contrary  to  a  regimental 
order,  under  the  idea  of  an  unauthorized  in 
spection  of  the  Lieutenancy  and  Magistrates 
of  the  Western  District ;  and  that  your  Lord 
ships  coincided  with  the  Lieutenant-Colonel, 
in  the  necessity  of  observing  upon  my  CON* 
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DUCT,  With  MOST  jfARKED   DISPLEASURE,  for  SO 

assembling  the  Troop ;  and  were  sorry  you 
could  not  forbear  noticing  the  omission  of 
Captain  Sir  Charles  Halkett,  in  not  having 
prohibited  the  execution  of  my  most  irregu 
lar  order.  This  order  was  directed  to  be  read 
to  every  Troop  of  the  Regiment,  on  their  first 
assembling. 

I  now  find  myself  under  the  unavoidable 
necessity  of  making  a  direct  and  immediate 
appeal  to  your  Lordship  ;  and  as  I  have  no 
assurance,  that  all  the  documents  and  cor 
respondence,  that  bear  upon  the  subject, 
have  been  duly  and  fairly  laid  before  you,  I 
must  take  the  liberty  of  drawing  your  Lord 
ship's  attention  to  the  particulars  of  the  evi 
dence. 

Your  Lordship's  censure  of  my  conduct 
rests  solely  upon  a  supposed  disobedience  of  a 
regimental  order,  issued  by  Lieutenant-Colo-    Appendix, 
nel  Thomson,  on   the   llth    December    1820,    J^21'1*' 
(at  a  time  when  the  Yeomanry  were  not  as 
sembled  on  any  duty,)  and  circulated  to  the 
Captains  of  the  several  troops  only. 

I  have  declared  in  writing,  upon  my  ho-        2     4 
nour,  that  I  had  never  seen  or  heard  of  such    No  24 
an  order  at  the  time  when  the  supposed  de-   3G> 


parture  from  it  was  first  questioned  by  Lieu 
tenant-Colonel  Thomson,  viz.  on  £0th  No 
vember  1821  ;  and  Sir  Charles  Halkett,  to 
Appendix,     whom    the    order    rvas   addressed,  and  from 

No.  27,  p. 

43*  whom  alone  it  could  or  ought  to  have  been 

communicated  to  his  Troop,  has  confirmed 
my  declaration,  by  his  letter  of  22d  January 
last,  to  the  Vice-Lieutenant  of  the  county, 
in  which  he  states,  that  he  had  thought  it 
his  duty  to  declare,  that  "  he  considered  me 
quite  clear  of  blame ;  that  the  regimental 
order  had  been  overlooked  by  him  when  in 
bad  health,  and  had  been  locked  in  a  private 
drawer ;  and  that  I  had  not  heard  of  the  or 
der,  until  read  to  the  Troop  on  the  7th  of 
January  last,  thirteen  months  after  the  order 
had  been  in  his  possession :"  And  Lieutenant- 
No.  28,  P.  Colonel  Moubray,  the  youngest  Lieutenant 
of  the  Troop  while  I  was  connected  with  it, 
has  also  confirmed  my  declaration,  by  stating 
in  his  letter  of  8th  January  last  to  me,  that 
the  "  fault  was  entirely  with  Sir  Charles 
Halkett,  who  put  aside  an  order,  of  which 
you  and  I  were  perfectly  ignorant." 
NO.  3,  P.  c.  The  orderly-book  of  the  Troop,  which  was 
in  the  possession  of  your  Lordship,  of  the 
Vice-Lieutenant  of  the  county,  and  of  Lieu- 


tenant-Colonel  Thomson,  previous  to  the 
date  of  your  letter  of  29th  December,  and  of 
the  regimental  order  of  31st  December,  will 
prove,  that  the  said  order  of  llth  December 
1820  was  not  entered  in  it,  or  promulgated  Appendix, 

No.  23,  p. 

to  the  Troop,  until  the  7th  January  1822,   35. 
nine  days   after  the  censure  upon  my  conduct 
had  issued  from  your  Lordship. 

The  Quarter-master  of  the  Troop,  (Mr 
Whyte,)  who  is  also  factor  to  the  Captain,  and 
in  habits  of  constant  intercourse  with  him, 
had  never  seen  the  letter  or  order,  or  heard  of 
it  from  Sir  Charles  Halkett,  his  Captain  and 
employer  ;  but  it  appears,  from  a  letter  of  his,  NC.  29,  P. 
written  upon  a  variety  of  regimental  busi 
ness  to  Mr  Ballingall,  secretary  and  factor 
to  the  Lieutenant-Colonel,  that  he  (Mr 
Whyte)  had  heard  from  Serjeant  Kitchie,  of 
the  Western  Troop,  not  of  an  order  indeed, 
but  of  a  letter  from  Lieutenant-Colonel 
Thomson,  requesting  that  he  and  Colonel 
Wemyss,  the  Major  of  the  Regiment,  should 
be  informed,  when  the  drills  necessary  for 
completing  the  requisite  number,  previous  to 
the  25th  of  February,  were  to  take  place ;  but 
stating,  that  he  had  never  seen  the  letter ; 
and,  from  what  Serjeant  Ritchie  had  men- 


44. 


tioned,  he  informs  Mr  Ballingall  that  the 
drills  were  to  be  on  every  Tuesday. 

This  letter  was  answered  by  Mr  Ballingall, 
not  by  stating,  that  the  Quarter-master  ouglit 
to  have  seen  and  published  the  order,  or  by 
sending  him  an  authoritative  copy  of  it,  al 
though  distinctly  informed  that  he  had  never 
seen  it,  but  by  expressing  generally  the  desire 
of  Lieutenant-Colonel  Thomson,  to  whom 
Mr  Whyte's  letter  had  been  communicated, 
that  he  should  make  himself  acquainted  with 
all  orders  as  soon  as  possible ;  and  by  adding, 
that  the  order  he  refers  to  was  fully  complied 
with  in  the  particulars  he  had  stated  ;  thereby 
leading  the  Quarter-master  to  believe  that  it 
was  then  unnecessary  to  make  any  farther 
inquiry  upon  that  point :  and  this  letter  also 
proves,  that,  although  the  Lieutenant-Colo 
nel  must,  himself,  have  known  that  this  very 
order  had  not  been  made  known  even  to  the 
Quarter-master,  from  the  llth  of  December 
1820  to  the  17th  of  January  1821 9  yet  that 
no  dissatisfaction  was  expressed  on  account 
of  that  neglect  or  delay. 

NO.  21, ;.  The  order  itself,  although  this  circum 
stance  is  of  no  moment  whatever,  so  far  as  I 
am  concerned,  appears  to  me  to  relate  mere- 


ly  to  the  requisite  drills  between  25th  De 
cember  and  25th  February,  and  to  no  other 
drills  whatever. 

I  may  perhaps  be  permitted  to  add,  that 
I  wrote  to  Mr  Whyte  to  inform  Sir  Charles 
Halkett  of  the  intended  drill  on  29th  Oc 
tober,  six  days  before  it  took  place.  The 
order,  copied  into  the  orderly-book,  is  that  Appendix, 

r  J  No.  4,  p.  9. 

which  I  gave  to  the  trumpeter,  who  re 
sides  at  Aberdour,  when  he  went  to  summon 
the  neighbouring  members  of  the  Troop. 
This  fact  does  not  bear  upon  the  case ;  and 
I  only  mention  it,  because  I  had  presumed, 
when  writing  to  Lieutenant-Colonel  Thorn-  xo.  2,  P.  4. 
son  on  20th  November,  that  Sir  Charles 
Halkett  had  granted  the  order,  for  which, 
however,  I  declared  that  I  alone  was  respon 
sible. 

The  whole  of  this  evidence  affords  con 
clusive  proof, 

1.  That  this  order  was  never  published  to 
the  Troop  until  the  7th  of  January  1822,  al 
most  thirteen  months  after  its  date. 

2.  That  I  had  never  seen  or  heard  of  the 
order,  and  not  only  did  not  know  of  its  ex 
istence,  but  could  not  even  be  supposed  by 
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Lieutenant-ColonelThomson  himself  to  have 
been  in  possession  of  the  substance  of  it; 
and,  moreover,  that  no  neglect  whatever 
could  be  imputable  to  me,  for  not  having 
made  myself  acquainted  with  that  of  which 
I  had  had  no  notice. 

I  might  with  reason  have  complained  of 
the  proceeding  that  has  been  adopted  to 
wards  me  by  the  Lieutenant-Colonel,  as  irre 
concilable  with  any  principle  of  equity  and  li 
berality  ;  for  although,  in  the  first  moment, 
he  might  have  been  led  to  presume  that  an 
order  issued  nine  months  before,  and  trans 
mitted  to  the  Captain  of  the  Troop,  had  been 
duly  published,  and  circulated  as  it  ought  to 
have  been,  yet  my  solemn  denial  of  all  know 
ledge  of  the  order,  and  his  subsequent  exa 
mination  of  the  orderly-book  of  the  Troop, 
were  sufficient  to  have  satisfied  any  officer, 
however  anxious  to  preserve  the  discipline  of 
his  corps,  that  there  was  some  mistake  or 
confusion  in  respect  to  the  order  ;  and  might 
have  led  any  man,  who  was  actuated  by  no 
motive  but  that  of  pure  zeal  for  the  well- 
being  of  the  regiment,  and  who  had  a  due 
regard  to  justice,  before  he  charged  another 
with  the  crime  of  disobedience,  and  still 
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more,  before  he  proceeded  to  inflict  punish 
ment,  as  if  upon  conviction,  to  inquire  into 
the  matter  and  ascertain  these  facts, 

1st,  Whether  the  order  had  been  duly  pub 
lished  and  made  known  to  the  troop  and  to 
me;  and, 

%d,  If  not,  to  whom  the  neglect  was  im- 
pu  table. 

It  remains  for  the  Lieutenant-Colonel  to 
explain,  why  he  pursued  a  conduct  directly 
the  reverse  of  that  which  most  commanding- 
officers  would  have  thought  themselvesbound 
in  duty  to  hold  towards  an  officer  under  their 
command ;  but,  as  it  appeared  to  me  to  bear 
the  character  of  personal  ill-will  towards  my 
self,  I  could  no  longer  submit  to  serve  under 
his  command,  and  tendered  my  resignation. 

I  have  annexed  to  this  letter  copies  of  all 
the  documents,  with  references  on  the  mar 
gin  to  the  several  parts  relied  upon. 

I  need  hardly  remark,  that  if  the  order  was 
never  communicated  to  me,  or  any  notice 
given  to  me  of  its  existence,  I  could  not 
incur  the  guilt  of  disobedience,  the  only 
ground  upon  which  your  Lordship's  censure 
proceeded ;  and,  with  this  mass  of  proof  be 
fore  you,  I  confidently  appeal  to  your  Lordship** 
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;  honest  sense  of  justice,  and  claim  from  you,  as  a 
right,  that  you  will  acknowledge,  in  a  manner 
which  I  may  be  at  liberty  to  make  as  public  as 
the  censure,  that  the  expression  of  your  Lord 
ship's  marked  displeasiire  proceeded  upon  a  pre 
sumption  of  disobedience  on  my  part,  which  is 
now  proved  to  have  been  unfounded  in  fact,  and 
that  it  is  now  ascertained  that  the  censure  was  un 
justly  applied  to  me. 

Appendix,         Having  resigned  my  commission,  and  de- 
16-  clared  my  resolution  to  take  no  part  in  the 

No.  12,  p.  5 

Yeomanry  while  Lieutenant-Colonel  Thom 
son  remains  in  the  command  of  it,  I  rest  my 
claim  upon  your  Lordship,  for  the  foregoing 
acknowledgment,  upon  the  simple  ground,  that 
it  is  a  reparation  not  only  due  from  one  gentle 
man  to  another,  but  such  as  no  honest  man  can 
refuse  to  his  neighbour,  whom  he  has  injured  by 
charging  him  unjustly  with  a  crime. 

Your  Lordship  is  now  in  possession  of  evi 
dence,  which  can  neither  be  impeached  nor 
controverted  ;  which  proves,  beyond  dispute, 
that  the  allegations  of  supposed  facts,  to 
which  your  Lordship  had  been  induced  to 
give  credit,  were  untrue,  and  that  the  charge 
against  me  for  disobedience  was  groundless  ; 
and  I  am  persuaded,  that  your  Lordship  will 
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not  hesitate  to  admit  the  truth  when  thus  called 
upon,  and  to  do  that  justice  to  my  character 
which,  if  our  relative  circumstances  and  situa 
tions  were  the  reverse  of  what  they  are,  your 
Lordship's  spirit  and  high  sense  of  honour  must 
have  urged  you  to  demand  from  me  or  any  other 
man. 

I  have  the  honour  to  be, 
My  LORD, 

•ViYf'JL    \(}   \- 

Your  Lordship's  most  obedient 
And  humble  Servant, 
(Signed)        JA.  STUART. 

The  Right  Hon.  the  Earl  of  Morton, 
Lord-L,ieutenant  of  the  County  of  Fife. 


No.  II. 

LETTEK  from  Mr  STUART  to  the  EARL  of 
MORTON. 

North  Charlotte  Street,  Edinburgh, 

Friday  Evening,  Feb.  8,  1822. 
MY  LORD, 

HAVING  ascertained  that  your  Lordship 
was  at  home,  when  my  letter  of  the  5th  in 
stant  was  delivered  at  Dalmahoy,  I  now  de« 
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mand  from  you  an  answer  to  that  letter,  as  a 
matter  of  right  due  from  one  gentleman  to 
another. 

I  have  the  honour  to  be, 

My  LORD, 
Your  Lordship's  most 

Obedient  humble  Servant, 

(Signed)        JA.  STUART. 
The  Right  Hon.  the  Earl  of  Morton, 
Lord-Lieutenant  of  the  County  of  Fife. 


...••     ;vr.     *      No.  . 

LETTER  from  the  EARL  of  MORTON  to 
Mr  STUART. 

i  Dalmahoy,  Stk  of  February  1822. 

SIR, 

I  HAVE  had  the  honour  of  receiving,  and 
have  carefully  perused,  your  letter  of  the 
5th  of  this  month,  with  the  documents  to 
which  it  refers,  relative  to  the  difference  be 
twixt  Lieutenant-Colonel  Thomson,  of  the 
Royal  Fifeshire  Yeomanry  Cavalry,  and 
yourself.  You  must  be  aware,  that  with 
that  difference,  as  an  individual,  I  have  no 
concern.  The  only  opinion  which  I  have 
given  upon  it  was  official,  and  was  grounded 
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on  a  communication  officially  transmitted  to 
me  by  Lieutenant-Colonel  Thomson;  and, 
as  the  difference  is  in  its  nature  purely  mili 
tary,  it  appears  to  me,  that,  whatever  might 
have  been  the  effect  of  the  above-mentioned 
documents  in  a  military  investigation,  had 
any  such  taken  place,  I  should  not  now  be 
justified  in  referring  to  them,  or  in  giving 
any  opinion  on  the  merits  of  the  case,  inas 
much  as,  by  resigning  your  commission,  you 
have  completely  precluded  the  possibility  of 
such  investigation. 

I  have  the  honour  to  be, 

SIR, 

Your  most  obedient,  humble  Servant, 
(Signed)  MORTON. 

Jas.  Stuart,  Esq. 

No.  IV. 

LETTER  from  the  EARL  of  MORTON  to 
Mr  STUART. 

Royal  Hotel,  9th  of  February  1822. 
SIR, 

ON  my  arrival  here  late  last  night,  I  found 
on  my  table  your  communication  of  yester 
day's  date,  demanding  an  answer  to  your  let- 
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ter  of  the  5th  of  this  month,  which  was  de 
livered  at  Dalmahoy  late  in  the  evening  of 
that  day.  That  answer,  which  must  have 
reached  you  ere  now,  you  would  have  re 
ceived  sooner,  had  I  not  bestowed  on  the 
twenty-nine  documents,  occupying  thirty- 
four  folio  pages,  by  which  your  letter  was 
accompanied,  more  time  and  consideration 
than  perhaps  I  ought,  or  than  perhaps  the 
subject  required. 

I  shall  endeavour  to  avoid  falling  into  a 
similar  error  in  future ;  and,  begging  leave 
to  decline  all  further  correspondence  on  this 
matter, 

I  have  the  honour  to  be, 

SIR, 
Your  most  obedient,  humble  Servant, 

(Signed)  MOETON. 

Jos.  Stuart,  Esq. 

No.  V. 

LETTER  (No.  I.)  from  Mr  STUART  to  the 
EARL  of  MORTON. 

North  Charlotte  Street, 
Edinburgh,  February  9,  1822. 
MY  LORD, 
I  HAVE  this  morning  had  the  honour  to 
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receive  your  Lordship's  letter  of  yesterday  ; 
and  although  I  might  infer  from  part  of  it, 
that  your  Lordship  cannot  deny,  that  if  the 
whole  of  the  documentary  evidence,  which 
is  now  before  you,  had  been  submitted  to 
you  in  the  first  instance,  you  would  have 
been    satisfied   that  there   was   no   ground 
whatever  for  imputing  to  me  disobedience  of 
the  regimental-order  of  1 1th  December  1820, 
I  must  still  insist  upon  my  claim  to  receive 
from  your  ^Lordship  an  explicit  and  distinct 
acknowledgment,  that  the  charge  of  acting 
"  contrary  to  orders,"  which  your  Lordship 
sanctioned  by  your  letter  to  Lieutenant-Co 
lonel  Thomson  of  29th  December,  and  by 
the  regimental-order  of  31st  December,  pro 
ceeded  upon  a  presumption  of  wilful  t  dis 
obedience  upon  my  part,  which  presump 
tion  is  now  proved,  and  must  be  admitted 
by  your  Lordship  to  have  been  false  and 
groundless. 

When  Lord  Kellie  officially  transmitted 
to  your  Lordship  the  communication  from 
Colonel  Thomson,  containing  a  partial  state 
ment  of  the  evidence,  and  applying  only  for 
an  inquiry  into  my  conduct,  your  Lordship, 
without  giving  any  notice  to  me  of  such  com- 
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plaint,  when  I  might  have  had  an  opportu 
nity  of  answering  it,  or  producing  such  addi 
tional  evidence,  as  might  serve  to  explain 
or  repel  the  charge  preferred  against  me, 
thought  fit,  at  once,  to  pass  a  censure  upon 
me,  assuming  that  I  had  been  guilty  of  the 
crime  of  acting  contrary  to  orders,  which 
Colonel  Thomson  had  imputed  to  me.  I 
have  now  furnished  your  Lordship  with  do 
cuments,  which  prove  the  injustice  of  that 
censure  to  be  beyond  denial ;  and  I  have  a 
right  to  call  upon  your  Lordship  to  acknow 
ledge  that  truth,  unless  you  are  prepared  to 
controvert  it,  and  to  persist  in  the  imputa 
tion  of  disobedience  in  the  face  of  the  proof 
before  you. 

There  is  no  pretence  for  now  considering 
this  as  an  official,  or  as  a  military  question. 
It  is  a  claim  of  one  individual  upon  another, 
who  has  injured  him  by  an  unfounded  accu 
sation  of  crime,  for  that  reparation,  which  is 
due  from  every  man  of  honour  and  honesty, 
when,  upon  a  full  knowledge  of  the  facts,  of 
which  some  of  the  most  important  had  been 
before  withheld  from  him,  he  is  satisfied  that 
his  original  judgment  and  accusation  had 
been  founded  in  error.  Your  Lordship  can 
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hardly  be  ignorant,  that  neither  dismissal 
from  the  service,  nor  the  resignation  of  a 
military  commission,  destroys  the  liability  of 
an  officer  to  be  tried  by  a  court  martial,  for 
crimes  committed  while  in  the  service ;  (I 
need  only  refer  to  the  well  known  case  of 
Lord  George  Sackville  in  1760  ;)  and  that, 
consequently,  if  there  had  been  any  disposi 
tion  on  the  part  of  your  Lordship  to  submit 
the  case  to  any  thing  like  military  investiga 
tion,  my  resignation  did  in  no  manner  pre 
vent  it,  even  at  that  late  period.  But  I 
must  observe  to  your  Lordship,  that  if  Colo 
nel  Thomson's  application  for  inquiry  had  been 
granted,  and  a  proper  opportunity  had 
been  then  afforded  me,  I  should  have  been 
most  happy  to  have  met  the  charge,  and  to 
have  submitted  to  the  judgment  of  any  body 
of  gentlemen,  whether  legally  authorized  or 
not,  by  whom  the  truth  and  justice  of  the 
case  could  have  been  fairly  examined. 
Your  Lordship's  rash  and  premature  censure 
precluded  all  investigation  at  the  period,  at 
which,  in  common  justice,  it  ought,  if  ever, 
to  have  been  instituted ;  and  you  proceeded 
to  punish,  without  hearing  the  accused,  and 
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upon  partial  evidence  which  you  now  know 
to  have  been  refuted. 

I  cannot  suppose  your  Lordship  capable  of 
any  unworthy  evasion  to  avoid  an  acknow 
ledgment  of  the  truth ;  and  I  consider  myself 
as  having  acquired  a  right,  by  your  conduct 
in  this  business,  to  demand  a  declaration  of 
your  opinion  upon  the  facts  of  the  case,  now  that 
the  evidence  on  both  sides  has  been  laid  before 
you, 

I  have  the  honour  to  be, 

My  LORD, 
Your  Lordship's  most  obedient 

Humble  Servant, 
(Signed)         JA.  STUART. 
The  Right  Hon.  the  Earl  of  Morton, 
Lord-Lieutenant  of  the  County  of  Fife. 

No.  VI. 

LETTER  (No.  II.)  from  Mr  STUART  to  the 

EARL  of  MORTON. 
North  Charlotte  Street,  Feb.  9,  1822. 
MY  LORD, 

I  HAD  to-day  written  the  draft  of  the  ac 
companying  letter,  (No.  I.)  and  submitted  it 
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to  the  revision  of  friends  in  whom  I  repose 
confidence,  before  I  received  your  Lordship's 
letter  of  this  date. 

I  might,  as  I  conceive,   with  perfect  pro 
priety,  in  my  first  communication  to  your 
Lordship,    have  demanded  the    acknowledg 
ment  I  in  that  letter  claimed  from  an  indi 
vidual,  who  had  shown  so  little  delicacy  of 
feeling  towards  me,  as  to  proceed  to  inflict 
punishment  on  me  as  if  convicted  of  a  crime, 
without  even  informing  me  that  a  charge 
had  been  preferred  against  me.     But  I  was 
most  unquestionably  entitled  to  demand  an 
answer,  when  I  found  that  your  Lordship  al 
lowed  my  claim,  for  the  acknowledgment  I 
required  from  you,  to  remain  entirely  un 
noticed  for  three  days.     Your  Lordship  has 
been  pleased  to  ascribe  the  delay  to  the  time 
necessary  to  consider  the  voluminous  docu 
ments  transmitted  to  you  ;  but  you  must  ex 
cuse  me  for  thinking  that  their  perusal  was 
not  requisite  merely  to  enable  you  to  deter 
mine,  that  your  Lordship  would  not  now  be  jus 
tified  in  giving  any  opinion  on  the  merits  of  the 
case. 

The  terms  of  your  Lordship's  last  letter 
shall  'not   prevent   me   from    making    you 
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thoroughly  aware  of  the  nature  of  the  claim 
I  have  made  on  you,  and  on  what  it  is  found 
ed  ;  and  I  therefore  transmit  the  letter  No.  I. 
agreeably  to  the  draft  originally  made  out. 

I  now  feel  myself  compelled  to  add,  in 
consequence  of  the  concluding  part  of  your 
last  letter,  that  if  I  do  not  receive  an  answer 
to  the  communications  I  am  making  to  your 
Lordship,  or  at  least  an  application  for  delay, 
on  or  before  Monday  evening,  I  shall  then, 
though  very  reluctantly,  be  constrained  to 
hold,  that  I  had  indeed  formed  a  most  errone 
ous  estimate  of  your  Lordship *s  character,  and 
that  you  have,  in  both  your  letters,  resorted  to 
subterfuges  and  evasions  altogether  unworthy  of 
you,  merely  to  screen  you  from  admitting  the 
truth,  which  you  are  ashamed  or  afraid  to  de 
clare. 

I  have  the  honour  to  be, 

My  LORD, 
Your  Lordship's  most  obedient, 

Humble  Servant, 
(Signed)         JA.  STUART. 
The  Right  Hon.  the  Earl  of  Morton, 
Lord-Lieutenant  of  the  County  of  Fife. 
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/  No.  VII. 

LETTER  from  the  EARL  of  MORTON  to  Mr 
STUART. 

Dalmahoy,  10th  of  February  1822. 
SIR, 

ALTHOUGH,  after  my  communication  of 
yesterday,  you  can  have  no  reason  to  expect 
any  reply  to  your  two  letters  (marked  No.  1 
and  No.  2)  which  I  received  this  morning, 
yet  I  have  no  objection  to  continuing  the 
present  correspondence,  so  far  as  to  inform 
you,  that  I  have  not  found,  in  either  of  them, 
any  thing  which  has  in  the  least  shaken  my 
opinion,  expressed  to  you  in  my  letter  of  the 
8th. 

To  that  letter,  therefore,  I  beg  leave  again 
finally  to  refer  you,  for  my  answer  to  yours 
of  the  5th. 

I  have  the  honour  to  be, 

Sir, 
Your  most  obedient,  humble  Servant, 

MOETON. 

James  Stuart,  Esq. 


No.  VTII. 

BETTER  from  Mr  STUART  to  the  Earl  of 
MORTON. 

North  Charlotte  Street, 
Edinburgh,  February  11,  1822. 

io  Y  ^ORD,  ,-j    /m 

^.£,1  FIND,  by  your  Lordship's  letter  of  yester 
day,  that  my  appeal  to  your  honour  and 
sense  of  justice  has  been  made  in  vain  ;  and 
I  have,  therefore,  no  alternative  but  to  in 
form  your  Lordship,  in  terms  the  most  pre 
cise  and,  unambiguous,  that  I  have  now  am 
ple  reason  to  express  my  conviction,  that  I 
had  formed  a  totally  erroneous  estimate  of  your 
character,  and  to  hold,  as  I  doy  that  you  have 
in  both  your  letters,  delivered  to  me  on  the  Qth 
instant,  resorted  to  subterfuges  and  evasions  pe 
culiarly  unworthy  a  person  of  your  Lordship's 
high  rank  and  station,  for  the  purpose  of  af 
fording  you  pretexts  for  not  admitting  the  truth, 
which  you  are  ashamtd  or  afraid  to  avow. 

My  correspondence  with  your  Lordship 
shall  immediately  be  printed,  that  I  may 
have  an  opportunity  of  making  it  known  to 
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such  of  my  friends  in  the  county  as  have  a 
right  to  be  informed  on  the  subject. 
I  have  the  honour  to  be. 

My  LORD, 
Your  Lordship's  most  obedient, 

Humble  Servant, 
JA.  STUART. 

The  Right  Hon.  the  Earl  of  Morton. 


no  b^imolni  od  oi  J 
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No.    I.— LETTER    from    Lieutenant-Colonel    A. 
Thomson  to  Captain  Sir  Charles  Halkett,  Bart. 

Charlton,  November  12,  1821. 
My  Dear  Sir  Charles, 

I  was  much  surprised  to  hear,  by  accident,  last 
night,  that  your  troop  of  Fife  Yeomanry  had  had  a 
drill  on  Monday  the  %$th  of  last  month. 

Your  having  drilled  your  troop,  without  having  pre 
viously  reported  your  intention  to  me  in  writing,  is  in 
direct  contradiction  to  a  standing  order  of  the  regu 
ment.  I  cannot  but  disapprove  of  such  conduct  on 
your  part,  as  you  must  be  well  aware,  that  it  is  totally 
impossible  for  me  and  Colonel  Wemyss  to  introduce  a 
perfect  similarity  of  drill  and  movement  in  the  regi 
ment,  if  my  orders  are  not  rigidly  attended  to. 

When  present  at  a  drill  of  your  troop  last  spring, 
I  had  to  express  to  Riding-master  Serjeant  Ritchie 
my  entire  disapprobation  of  a  mode  of  firing  prac 
tised,  which  only  tended  to  render  the  horses  unsteady, 
at  the  risk  of  frequent  and  unpleasant  accidents  to  the 
riders.  I  must  do  Riding-master  Serjeant  Ritchie  the 


justice  to  state,  that  he  gave  me  an  explanation  that 
satisfied  me,  that  he  was  not  to  blame  ;  but  which  im 
pressed  me  still  more  with  the  absolute  necessity  of 
causing  my  instructions  to  be  minutely  attended  to. 

I  am, 
My  Dear  Sir  Charles, 

Faithfully  yours, 
(Signed)  J.  A.  THOMSON, 

Lieut.-Col.  R.  F.  Y.  C, 
To  Captain  Sir  Charles  Halkett, 


No.  II.— -LETTER  from  Lieutenant  Stuart  to  Lieu 
tenant-Colonel  A.  Thomson. 

North  Charlotte  Street^  Edinburgh, 

November  20,  1821. 
My  Dear  Sir, 

I  have  to-day  had  delivered  to  me,  by  Mr  Whyte, 
Quarter-master  to  the  troop,  your  letter  of  the  12th 
instant,  inclosed  to  me  in  a  blank  cover,  by  Sir  Charles 
Halkett,  to  whom  it  is  addressed. 

Sir  Charles  directed  Mr  Whyte  to  issue  the  neces 
sary  orders  for  the  troop  having  a  field  day  last  month  ; 
but  as  he  did  so  at  my  suggestion,  he  has  very  pro 
perly  sent  me  your  letter,  for  the  purpose,  as  I  under 
stand,  of  my  acknowledging  receipt  of  it,  and  giving 
you  such  information  as  your  communication  seems  to 
require. 


I  never  heard  of  the  standing  order  to  which  you 
allude,  neither  did  Mr  Whyte  ever  hear  of  it,  or  see 
it.  The  practice  in  the  troop,  ever  since  it  was  form 
ed,  twenty  years  ago,  has  been  for  the  commanding 
officer  to  call  it  out  to  drill  when  he  thought  right ; 
always  attending  to  the  directions  of  the  commanding 
officer  of  the  regiment,  as  to  the  periods  of  drill  par 
ticularly  desired  by  him,  as  a  matter  of  course.  But 
there  have  generally  been  drills  on  Hansel  Mondays, 
King's  Birth-days,  and  similar  occasions,  without  no 
tice  given  to  the  colonel  of  the  regiment ;  and  the  of 
ficer  commanding  the  troop  never,  till  now,  heard  that 
such  notice  was  required  from  him. 

Our  meeting  in  October  originated  in  my  anxiety 
to  do  every  thing  in  my  power  to  make  the  time  pass 
agreeably  to  all  while  we  were  in  quarters ;  so  that  the 
troop  might  look  forward  to  the  period  of  our  reas 
sembling  as  that  in  which  they  had  more  amusement 
than  in  any  other  part  of  the  year.  We  had  horse 
races,  and  boat-races,  and  some  way  or  other  was  fallen 
upon  every  evening  to  prevent  the  time  appearing  to 
hang  heavy  to  people  away  from  their  families  and  or 
dinary  occupations.  It  was  agreed,  that  the  victors  at 
the  races,  instead  of  receiving  the  prizes  in  money, 
should  have  trifling  pieces  of  plate.  A  committee 
was  appointed  to  procure  them.  I  delayed  assembling 
the  troop  to  deliver  them  until  the  harvest  was  over. 
I  then  requested  Sir  Charles  to  do  so,  and  requested  a 
few  of  the  neighbouring .  gentlemen  and  ladies,  and 
magistrates,  to  attend,  with  a  view  to  their  giving 


6 


countenance  to  the  troop,  and  increasing  the  praise 
worthy  emulation  that  exists  in  it.  At  such  meetings 
it  has  always  been  the  practice  to  have  a  drill.  After  it 
was  over,  I  requested  the  party  and  the  troop  to  par 
take  of  a  collation  which  I  had  provided  for  them  at 
the  Stuart  Arms  Inn*  Every  thing  was  conducted 
with  perfect  order,  and  every  officer,  non-commission- 
ed  officer,  and  private,  had  left  the  place  before  five 
o'clock, 

I  am  not  aware  of  having  done  any  thing  wrong  in 
all  this  proceeding  ;  but  if  there  is  blame,  lay  it  alto 
gether  on  me,  for  you  are  aware,  that  since  the  troop 
was  raised  on  its  present  footing,  Sir  Charles  Halkett 
has  never  been  with  us,  and  the  charge  of  the  troop 
has  devolved  on  me,  however  unworthy  of  it. 

I  have  never  given  any  direction  as  to  the  mode  of 
firing  practised  in  the  troop,  and  am  therefore  entire 
ly  ignorant  to  what  you  allude  in  the  last  paragraph  of 
your  letter. 

I  always  am,  my  Dear  Sir, 

Yours,  most  faithfully, 

(Signed)  JA.  STUART. 

No.  III.— LETTER  from  Lieutenant-Colonel  Thom 
son  to  the  Earl  of  Kellie,  Vice-Lieutenant  of  the 
County  of  Fife. 

Charlton,  2d  December  1821. 
My  Lord, 
I  do  myself  the  honour  of  transmitting  your  Lord- 


ship  a  copy  of  a  letter  from  me  to  Sir  Charles  Halkett, 
as  also  a  copy  of  a  letter  which  I  received  from  Mr 
Stuart,  in  consequence  of  Sir  Charles  Halkett  having 
thought  proper  to  forward  my  letter  to  him.  I  at 
same  time  send  you  Sir  Charles  Halkett's  troop  order 
ly  book,  from  which  your  Lordship  will  observe,  that 
the  Lieutenancy  and  Magistrates  of  the  Western  Dis 
trict  thought  proper  to  inspect  Sir  Charles  Halkett's 
troop  on  the  29th  October  last,  without  any  commu 
nication  whatever  with  me  or  Major  Wemyss. 

Your  Lordship  must  be  aware,  that  it  would  be  a  de 
reliction  of  duty  on  my  part,  were  I  to  allow  such  con 
duct  to  pass  unnoticed.  I  have,  therefore,  to  request 
that  your  Lordship  will  cause  the  Lieutenancy  of  the 
County  to  inquire  into  the  conduct  of  the  Western 
District  Lieutenancy,  and  of  Mr  Stuart. 

I  have  only  to  refer  your  Lordship  and  the  Lieute 
nancy  to  Adjutant  Levell  and  the  regimental  orderly 
and  letter  books,  to  prove  that  there  has  been  no  ne 
glect  of  duty  on  my  part  as  to  the  internal  arrange 
ment  of  the  regiment.  The  certificates  signed  by  the 
captains  will  show,  that  the  drills  have  been  done  re 
gularly  at  the  periods  appointed  by  me  previously  to 
my  transmitting  the  certified  muster-roll  to  Govern 
ment  annually.  The  orderly-book  will  show  that  I 
have  regularly  issued  orders  for  the  assembly  of  the 
whole  troops  of  the  regiment  on  his  Majesty's  Birth 
day,  till  last  year  that  it  was  dispensed  with,  for  the 
reasons  stated,  which  order  is  in  page  51  of  the  letter- 
book. 
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It  is  the  duty  of  every  officer  to  make  himself  aware 
of  the  orders  issued  by  the  commanding  officer,  in  the 
first  instance.  If  this  is  neglected,  and  the  days  of 
drill  of  the  respective  troops  and  the  Government  am 
munition  thrown  away  by  unnecessary  inspections,  all 
idea  of  keeping  the  regiment  in  a  similarity  of  discip 
line  and  movement  must  be  relinquished.  Quarter 
master  Whyte's  statement,  as  set  forth  by  Mr  Stuart, 
is  most  extraordinary.  I  desired  Mr  Ballingall  to 
write  to  him  on  the  24th  January  last,  as  copied  into 
the  letter  book,  page  47,  on  the  subject  of  the  order  in 
question. 

I  trust,  when  your  Lordship  and  the  Lieutenancy  of 
the  County  have  investigated  this  matter,  and  examin 
ed  the  necessary  documents,  that  you  will  find  that  the 
assertion  of  Mr  Stuart  is  founded  in  error,  and  that  I 
have  not  been  guilty  of  the  reprehensible  neglect  of 
duty  of  permitting  the  necessary  drills  of  the  regiment 
to  be  held  at  irregular  periods. 

T  have  only  farther  to  entreat  that  your  Lordship 
will  order  the  Lieutenancy,  or  a  cnmmittee  of  their 
number,  to  inquire  into  the  management  of  the  money 
subscribed  by  the  county,  and  the  whole  internal  eco 
nomy  of  the  regiment,  for  which  purpose  I  forward 
your  Lordship  the  regimental  books. 

I  have  the  honour  to  be, 

My  Lord, 

Your  Lordship's  most  obedient  humble  Servant, 
(Signed)    J.  A.  THOMSON, 
Lt.-Col,  R.  F.  Y.  C. 


No.  IV.— Troop  Order. 

Z3d  October  1821. 

R.  F.  Y.  Cavalry; — Mr  Stuart  trusts  that  no  mem 
ber  of  the  troop  will  be  absent  from  the  parade  of  the 
Lancers,  at  the  Stuart  Arms  Inn,  on  Monday  the 
29th  October,  at  half-past  ten  o'clock  precisely. 

The  troop  to  be  inspected  by  the  Deputy-Lieuten 
ants  and  Magistracy  of  the  district. 

(Signed)    JA.  STUART. 
Hillside,  23d  October  1821. 


No.  V. — Regimental  Order  by  Lieutenant-Colonel 
Thomson, 


87,  George  Street,  Edinburgh, 
6th  April  1821. 

The  day  fixed  on  for  commemorating  the  birth  of 
his  Majesty,  (the  23d  April,)  falling  at  a  period  of  the 
year  at  which  it  would  interfere  much  with  the  agri 
cultural  pursuits  of  the  county  to  assemble  the  regi 
ment  even  in  detail, — you  are  hereby  instructed  that 
it  is  not  intended  to  parade  the  troop  under  your 
command  on  that  day. 

(Signed)     J.  A.  THOMSON,  Lt.-Col. 
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No.  VI.— LETTER  from  Mr  Ballingall,  Secretary 
and  Factor  to  Lieutenant-Colonel  Thomson,  to 
Mr  Whyte,  Quarter- Master  of  the  Western  Troop, 
and  Factor  to  Sir  Charles  Halkett,  Bart. 

Rosebank,  C2^th  January  1821. 
Dear  Sir,  '' 

I  duly  received  your  letter  of  the  17th  inst. — In 
answer,  Colonel  Thomson  desires  me  to  express  his 
wish  that  you  will  make  yourself  acquainted  with  every 
general  order  issued  by  him,  by  obtaining  from  Sir 
Charles  the  letters  containing  them,  so  soon  as  they 
are  received. 

The  order  you  refer  to  was  dated  the  llth  Decem 
ber  last,  and  is  fully  complied  with  in  the  particulars 
you  have  stated  regarding  the  times  and  place  of  drill. 

I  shall  duly  attend  to  the  contingent  account  against 
the  15th.  There  are  no  blank  cartridges  or  flints  ser 
viceable  in  store ;  but  an  application  having  been 
made  to  the  Board  of  Ordnance  some  time  ago,  a 
supply  is  expected  from  Edinburgh,  when  your  order 
will  be  attended  to. 

The  Colonel  thinks  your  pistols  should  have  been 
marked  with  an  A  only,  as  the  seven  troops  are  dis 
tinguished  in  general  by  the  seven  first  letters,  and  not 
by  districts.  I  am, 

Dear  Sir,  &c* 
(Signed)     JA.  BALLINGALL. 
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No.  VII.— LETTER  from  the  Earl  of  Morton,  Lord- 
Lieutenant  of  the  County  of  Fife,  to  Lieutenant- 
Colonel  Thomson. 

Dalmahoy,  C29th  December-  1881. 

Sir, 

Lord  Kellie  has  transmitted  to  me  your  letter  to 
his  Lordship,  of  the  2d  of  this  month,  relative  to  the 
conduct  of  Lieutenant  Stuart  of  the] Royal  Fifeshire 
Yeomanry  Cavalry,  together  with  copies  of  your 
letter  to  Captain  Sir  Charles  Halkett  of  the  12th 
November,  of  Lieutenant  Stuart's  to  you  of  the  #0th 
November,  and  of  the  order  of  the  23d  October  1821, 
signed  by  Lieutenant  Stuart,  and  of  your  letter  of  2d 
December  to  Lord  Kellie. 

After  maturely  considering  the  subject,  I  am  of 
opinion,  in  which  Lord  Kellie  concurs  with  me,  that 
the  conduct  of  Lieutenant  Stuart,  in  assembling  the 
Western  Troop  contrary  to  orders,  under  the  idea  of  an 
unauthorized  inspection,  has  been  such  as  ought  not  to 
be  passed  over  without  reprehension  ;  and  I  beg  to 
suggest,  that  you  should  avail  yourself  of  the  period 
(which  I  understand  is  now  at  hand)  when  you  issue 
your  orders  to  the  corps,  relative  to  their  exercising 
days  for  the  ensuing  season,  to  announce  to  the  corps 
that  you  had  felt  it  incumbent  on  you  to  submit  the 
circumstance  of  such  breach  of  duty,  through  the  Vice- 
Lieutenant  to  the  Lord-Lieutenant  of  the  county,  and 
that  both  concur  with  you  in  opinion  respecting  the 


necessity  of  its  being  noticed  with  displeasure  /  and  1 
beg  leave  also  to  suggest,  that  you  should,  at  the  same 
time,  call  upon  the  captains  of  troops,  to  prevent  in  fu 
ture  the  recurrence  of  such  irregularity  by  those  under 
their  command,  an  irregularity  which,  if  suffered  gene 
rally  to  prevail,  would  be  attended  with  the  worst  con 
sequences  to  the  discipline  of  the  corps,  and  with  great 
and  unnecessary  inconvenience  to  those  meritorious  in 
dividuals  who  compose  it. 

I  cannot  conclude  this  letter  without  observing,  that 
there  is  one  paragraph  in  yours  to  Lord  Kellie  of  the 
2d  December,  in  which  I  cannot  concur  with  you, 
namely,  that  in  which  you  request  an  investigation 
into  your  own  conduct.  There  is  neither  charge  prefer 
red  against  you,  nor  hint  thrown  out  to  your  disad 
vantage  ;  and  no  man  can  be  more  ready  than  I  am 
to  do  justice  to  the  zeal  with  which  you  have  exerted 
yourself  in  forming  and  disciplining  the  corps  under 
your  command,  and  to  the  success  which  has  attended 
your  exertions. 

I  have  the  honour  to  be, 

Sir, 

Your  most  obedient  humble  Servant, 
(Signed)         MORTON,  Lieut. 

No.  VIIL—LETTER  from  Sir   Charles   Halkett, 
Bart,  to  Lieutenant-Colonel  Thomson. 

Pltfirrane,  25th  December  1821. 
My  Dear  Sir, 
It  has  always  been  the  custom  for  the  troop  to  meet 
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on  Hansel  Monday,  and  have  a  dinner,  to  which, 
gentlemen,  our  neighbours,  are  invited*  If  you  will 
favour  the  officers  with  your  company  let  me  know, 
and  I  will  inform  you  as  to  other  particulars  some 
days  before  the  time.  I  request  Mrs  T.  and  yourself 
will  accept  the  compliments  of  the  season  from  me, 
and  I  remain, 

Yours  faithfully, 

(Signed)        C.  HALKETT. 

V 

No.  IX. — Regimental  Order. 

Charlton,  Slst  December  1821. 

Serjeant  William  Robertson,  late  of  the  Royal 
North  British  Dragoons,  is  hereby  appointed  Serjeant- 
Major  of  the  Royal  Fife  Yeomanry  Cavalry,  and  is  to 
be  obeyed  as  such. 

Lieutenant-Colonel  Thomson  considered  it  to  be 
his  duty  to  submit  to  the  Lord-Lieutenant  and  Vice- 
Lieutenant  of  the  county,  the  circumstance  of  Cap 
tain  Sir  Charles  Halkett's  troop  having  been  assembled 
on  the  29th  October  last,  contrary  to  a  regimental 
order,  under  the  idea  of  an  unauthorized  inspection  of 
the  Lieutenancy  and  Magistrates  of  the  Western  Dis 
trict.  Their  Lordships  coincide  with  the  Lieutenant- 
Colonel  in  the  necessity  of  observing  upon  the  conduct 
of  Lieutenant  Stuart,  with  most  marked  displea 
sure,  for  so  assembling  the  troop,  and  are  sorry  they 
cannot  forbear  noticing  the  omission  of  Captain  Sir 


Charles  Halkett,  in  not  having  prohibited  the  execu 
tion  of  Lieutenant  Stuart's  most  irregular  order. 

It  is  ordered  by  the  officer  commanding  the  regi 
ment,  that  the  respective  troops  perform  their  neces 
sary  number  of  drills  in  the  period  between  the  1st 
January  and  1st  March.  He  trusts  that  the  captains 
will  choose  the  weeks  the  most  convenient  for  the  in 
dividuals  composing  their  respective  troops,  and  it  is 
desirable  to  have  the  drills  as  much  in  succession  as 
possible. 

Helmets  to  be  worn,  as  more  adapted  for  winter 
wear  than  forage  caps. 

The  centre  squadron  will  arrange,  so  as  to  meet  in 
as  large  bodies  as  possible,  when  the  whole  Serjeants 
of  the  regiment  will  be  made  to  attend  for  their  in 
struction,  and  also  to  make  themselves  perfect  in  thi 
new  sword  exercise. 

When  the  captains  fix  on  the  days  of  drill,  the; 
will  report  the  place  and  hour  in  writing,  for  the  in- 
formation  of  the  field-officers,  to  Mr  Ballingall,  Rose- 
bank. 

This  order  to  be  read  to  every  troop  of  the  regi 
ment,  on  their  first  assembling. 

(Signed)        J.  A.  THOMSON, 
Lieut.-Col.  commanding 
R,  F.  Y.  C. 
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No.    X.—  LETTER    from    Lieutenant-Colonel 
Thomson  to  Sir  Charles  Halkett,  Baronet. 


Char  lion,  1st  January 
My  Dear  Sir  Charles, 

I  was  favoured  with  your  invitation  to  dine  with 
you  on  Hansel  Monday.  You  may  rest  assured, 
that  nothing  makes  me  more  happy  than  the  plea 
sure  of  meeting  you  on  all  occasions  ;  but  I  must 
deny  myself  the  pleasure  in  this  instance  Jbr  the 
reasons  stated. 

I  cannot  see  any  impropriety  in  the  field-officers 
and  captains  of  the  regiment,  whose  pay,  when  on 
permanent  duty,  is  ample,  and  who,  in  general, 
are  blessed  with  fortunes,  being  at  the  expence  of 
giving  entertainments  to  their  respective  troops  ; 
but  that  any  entertainment  should  be  given  and  di 
vided  equally  among  the  subaltern  officers,  many 
of  whom  are  not  in  affluent  circumstances,  is  a  thing 
that  I  positively  disapprove  of. 

It  has  already  been  the  cause  of  the  resignation 
of  officers,  the  loss  of  whom  I  regret,  and  if  per 
sisted  in,  others  (from  information  in  my  posses 
sion)  will  follow  that  example. 

If  the  meeting  of  your  troop  on  Hansel  Monday 
is  to  be  considered  as  a  drill,  I  am  under  the  ne 
cessity  of  prohibiting  it  ;  but  if  the  gentlemen  of 
your  troop  wish  the  riding-master  serjeant  to  give 
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them  any  instruction,  according  to  the  simple  in 
structions  contained  in  Colonel  Peters*  book,  I  can 
have  no  objections  to  it,  only  that  the  Government 
ammunition  is  not  to  be  used  on  that  occasion,  nor 
is  such  meeting  to  be  reckoned  iff  the  number  of 
regular  drills  of  your  troop,  as  required  by  act  of 
Parliament. 

I  shall  forward  your  orderly  and  drill-books  to 
you,  after  that  the  orders  are  submitted  to  Colonel 
Wemyss. 

You,  will,  of  course,  read  the  orders  to  your 
troop  on  Hansel  Monday,  and  fix  your  days  of 
drill.  As  it  is  necessary  that  your  troop  be  made 
aware  of  the  contents  of  this  letter,  1  request  that 
you  will  read  it  to  them.  I  remain, 
My  Dear  Sir  Charles, 

Yours  most  faithfully, 
(Signed)  J.  A.  THpMSON. 

To  Captain  Sir  Charles  Halkelt, 


No.  XI.  —  LETTER  from  Lieutenant  Stuart, 
Royal  Fifeshire  Yeomanry  Cavalry,  to  Lieute 
nant-Colonel  Thomson. 


Sir,  Hillside,  7th  January 

I  have  to  beg  you  to  request  the  Lord-Lieute 

nant  to  accept  my  resignation  of  the  commission  I 

hold  from  his  Lordship,  as  lieutenant  in  the  regi- 


ment  of  Royal  Fifeshire  Yeomanry  Cavalry,  under 
your  command, 

I  have  the  honour  to  be, 
Sir, 

Your  most  obedient  Servant, 
(Signed)        JA.  STUART. 
To  Lieut.'Col.  Anst.  Thomson, 
Royal  Fifeshire  Yeomanry  Cavalry. 


No.  XII.— LETTER  from  Lieutenant  Stuart  to 
Lieutenant-Colonel  Thomson,  accompanying  the 
Letter  No.  XL 

Sir,  Hillside,  ytk  January  182%. 

The  terms  of  your  regimental  order  of  3 1st  ult., 
and  of  your  accompanying  letter  to  Captain  Sir 
Charles  Halkett,  which  were  to-day  publicly  com 
municated  to  the  troop  of  lancers,  and  to  me,  are 
fortunately  jso  explicit,  that  their  meaning  cannot 
be  misinterpreted.  I  accordingly  inclose  my  letter 
of  resignation,  and  beg  to  assure  you,  that,  while 
you  command  the  regiment  of  Royal  Fifeshire  Yeo 
manry,  I  never  can  be  connected  with  it. 

I  presume  that  your  letter  to  Sir  Charles  Hal 
kett,  with  my  letter  in  reply,  were  communicated 
by  you  to  the  Lord- Lieutenant  and  Vice  Lord- 
Lieutenant  of  the  county,  and  that  their  Lordships 
were  made  aware,  that  the  order  referred  to  in 
your  letter  was  never  promulgated  in  any  shape, 
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nor  known  to  me,  until  after  your  letter  was  re 
ceived.  I  acted,  in  issuing  this  order,  agreeably 
to  the  practice  of  the  troop,  which  has  subsisted 
ever  since  I  was  a  member  of  it,  twenty  years  ago. 
But  the  step  to  which  you  have  resorted  renders  it 
unfit  for  me  to  enter  into  any  discussion  with  you, 
either  respecting  the  expediency  of  your  order,  or 
respecting  the  system  of  internal  arrangement,  in 
cluding  extra  expences,  which  I  found  in  the  troop 
twenty  years  ago,  and  which  was  acted  on  towards 
me  during  the  whole  period  that  I  was  youngest 
officer  of  the  troop. 

Most  people  who  know  the  sacrifices  I  have 
made  for  the  good  of  the  troop,  will  be  disposed  to 
congratulate  me  on  being  deprived  of  the  opportu 
nity  of  continuing  to  make  them.  I  cannot,  how 
ever,  I  must  confess,  help  feeling  some  pain  in  be 
ing  called  on  so  abruptly  to  say,  Good  bye,  to  an 
old  school-fellow,  and  an  old  friend.  I  say  nothing 
of  the  dissolution  of  my  connection  with  ,the  mem 
bers  of  the  troop  itself,  because  it  cannot  be  shaken  ; 
— their  attachment  to  me,  and  mine  to  them,  is 
too  strong  to  be  affected  by  what  has  now  happened, 
and  means  can  easily  be  devised  by  both  parties  to 
maintain  it. 

I  have  only  to  add,  that  the  sentiments  express 
ed  towards  me  in  the  regimental  order  have  not 
given  me  a  moment's  uneasiness.  I  know  that  I 
have  discharged  my  duty  to  the  troop,  as  well  as  to 
the  regiment,  zealously  and  faithfully ;  and  the 
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state  of  the  troop,  and  returns  of  their  efficient  num 
bers  during  the  two  years  that  the  command  of  the 
troop  has  devolved  entirely  on  myself,  are  the  best 
proofs  of  the  correctness  of  my  statement. 

I  am  obliged  to  write  very  hurriedly,  and  with  fin 
gers  very  cold,  on  returning  from  dining  with  the 
troop  •>  but  I  am  anxious  that  you  should  not  suppose 
me  capable  of  withholding  my  resignation  for  a  mo 
ment.  I  have  the  honour  to  be, 

Sir, 

Your  most  obedient  Servant, 
(Signed)         JA.  STUART. 

P.  S. — 1  have  hitherto  had  the  trumpeter  mounted 
at  my  own  expence.  I  mention  this,  that  you  may, 
if  you  think  fit,  take  care  that  no  inconvenience  takes 
place  from  my  not  doing  so  in  future. 


No.  XIII.— LETTER  from  Lieutenant-Colonel 
Thomson  to  Mr  Stuart. 


Sir, 


Charlton,  January  8, 


I  am  honoured  with  your  communication  of  yester 
day's  date. 

In  answer  to  it,  I  have  to  inform  you,  that  the  do 
cuments  you  allude  to  were  transmitted  by  me  to  the 
Lord-Lieutenant  of  the  county,  through  the  Vice- 
Lieutenant,  the  Earl  of  Kellie. 


I  shall  transmit  your  resignation  to  the  Lord-Lieu 
tenant  through  the  same  channel. 

I  have  the  honour  to  be, 

Sir, 

Your  most  obedient  humble  Servant, 
(Signed)        J.  A.  THOMSON, 
Lieut.-CoL  R.  F.  Y.  C. 
To  James  Stuart,  Esq. 


No.  XIV.—  LETTER  from  Lieutenant-Colonel 
Thomson  to  the  Earl  of  Kellie. 


Charlton,  9th  January  1 
My  Lord, 

I  do  myself  the  honour  of  transmitting  your  Lord 
ship  Lieutenant  Stuart's  resignation  of  the  commission 
which  he  holds  in  the  Royal  Fife  Regiment  of  Yeo 
manry  Cavalry. 

I  have  the  honour  to  be, 
My  Lord, 

Your  Lordship's  most  obedient  humble  Servant, 

J.  A.  THOMSON, 
Lieut.-CoL  R.  F.  Y.  C. 


No.  XV.—  LETTER  from  the  Earl  of  Morton  to 
Lieutenant-Colonel  Thomson. 

Dalmahoy,  12th  January  1822. 
Sir, 

The  Earl  of  Kellie,  Vice-Lieutenant  of  the  county 
of  Fife,  has  transmitted  to  me  your  letter  to  his  Lord 
ship  of  the  9th  of  this  month,  and  Lieutenant  Stuart's 
letter  to  you  of  the  7th  of  this  month,-  tendering  his 
resignation  of  his  commission  of  lieutenant  in  the  Royal 
Fifeshire  Yeomanry  Cavalry. 

I  beg  leave  to  request  that  you  will  announce  to 
that  gentleman  that  his  resignation  is  accepted. 
I  have  the  honour  to  be, 

Sir, 
Your  most  obedient  humble  Servant, 

(Signed)        MORTON. 

No.  XVI.—  LETTER  from  Lieutenant-Colonel 
Thomson  to  Mr  Stuart. 


Charlion,  IJth  January 
Sir, 

I  am  desired  by  the  Earl  of  Morton,  Lord-Lieutenant 
of  the  county  of  Fife,  to  inform  you,  that  his  Lord 
ship  accepts  of  your  resignation  of  your  commission  in 
the  Royal  Fife  Regiment  of  Yeomanry. 
I  have  the  honour  to  be, 

Sir, 

Your  most  obedient  humble  Servant, 
(Signed)       J.  A.  THOMSON. 


No.  XVIL—  LETTER  from  Mr  Stuart  to  the  Earl  of 

Kellie. 


Edinburgh  ,  January  11, 
My  Lord, 

I  have  the  honour  to  inclose  copy  of  the  documents 
relative  to  my  resignation  of  the  commission  I  held  in 
the  Yeomanry.  They  relate  to  a  matter  perhaps  not 
altogether  unimportant  to  the  county  ;  but,  if  your 
Lordship  does  not  see  it  in  that  light,  I  beg  to  assure 
you,  that  you  will  do  no  injury  to  rny  feelings  by  throw 
ing  them  aside,  or  committing  them  to  the  flames. 
The  step  which  I  have  been  forced  to  take  is  very 
conducive  to  my  comfort,  by  giving  me  the  command 
of  a  very  considerable  portion  of  time  devoted  to  the 
service  of  the  public,  and  freeing  me  from  expence  of 
no  trifling  amount.  I  trust  that  your  Lordship  will 
therefore  believe  me,  when  I  assure  you;  that  I  make 
this  communication  to  you  solely  on  public  grounds  ; 
and  I  make  it  to  your  Lordship  alone,  because  I  have 
always  found  my  representations  on  county  business 
treated  with  attention  by  your  Lordship,  and  because 
I  conceive  you,  in  the  absence  of  the  Lord-lieutenant 
from  the  county,  to  be  the  proper  channel  of  commu 
nication.  But  I  beg  again  to  observe,  that  I  look  up 
on  myself  to  be  so  little  concerned,  as  an  individual,  on 
the  present  occasion,  that  I  do  not  request  that  my  let 
ters  may  be  followed  by  an  answer,  or  noticed  in  any 
shape. 


Your  Lordship  will  perceive,  on  perusing  the  inclo- 
sure,  that  the  Lord-Lieutenant,  Vice  Lord- Lieutenant, 
and  Lieutenant- Colonel  of  the  regiment,  have  concur 
red  in  animadverting,  with  great  severity,  on  my  con 
duct,  for  not  giving  obedience  to  an  order  which  I 
never  saw,  and  of  which  I  never  heard  ;  and  that  the 
Lieutenant-Colonel,  in  his  letter  to  Sir  Charles  Hal- 
kett,  has  also  been  pleased  to  find  fault  with  my  having 
adhered  to  the  system  established  in  the  troop,  as  to 
its  internal  management,  ever  since  I  was  connected 
with  it,  and  ever  since  it  was  raised. 

The  practice  in  the  troop,  ever  since  I  knew  it,  has 
uniformly  been,  for  the  commanding  officer  of  the 
troop  to  call  it  out  to  drill  as  often  as  he  thought  pro 
per,  attending  always  to  have  drills,  on  every  occasion, 
ordered  by  the  commanding  officer  of  the  regiment  ; 
and  I  have  the  authority  of  Sir  Charles  Halkett  for 
stating,  as  he  himself  publicly  did  to  the  troop  on  Mon 
day  last,  that  I  was  never  made  acquainted  with  the 
order  of  the  Lieutenant-Colonel,  alluded  to  in  his  let 
ter.  To  the  practice  of  having  frequent  drills  previous 
to  going  into  quarters,  and  to  that  alone,  is  to  be  at 
tributed  the  excellent  state  of  the  troop,  both  in  point 
of  discipline  and  accoutrements,  in  which  the  Field- 
Officers  found  us  when  we  marched  to  Kirkaldy  to 
quarters,  both  in  the  years  1820  and  1821.  Yet,  not 
withstanding  ,  my  conviction  of  the  beneficial  conse 
quences  of  our  thus  doing  more  to  make  us  proficient 
than  we  were  required  to  do,  I  should  most  undoubt 
edly,  while  connected  with  the  troop,  have  yielded  on 


this,  as  on  every  occasion,  implicit  obedience  to  any 
order  prohibiting  drills  from  the  moment  I  was  inform 
ed  of  it. 

With  respect  to  internal  management,  the  practice 
which  I  found  in  the  troop,  when  I  was  appointed  cor 
net  in  the  year  1802,  and  which  has  continued  ever 
since,  has  been  for  the  officers  and  privates,  while  in 
quarters,  to  mess  together,  the  pay  of  the  officers 
going  into  the  general  fund, — that  the  Quarter-master 
managed  and  contracted  for  our  mess  in  the  most  eco 
nomical  manner, — and  that,  whatever  balance  remain 
ed  unprovided  for  from  the  general  fund,  was  paid  in 
equal  proportions  by  the  three  officers  of  the  troop. 

This  arrangement  was  acted  on  towards  me  when  cor 
net,  for  a  great  number  of  years,  when  we  went  again 
and  again  into  quarters  at  Perth  and  Kirkaldy.  It 
has  also  uniformly  been  the  practice  for  the  officers  to 
give  a  dinner  to  the  troop  on  Hansel  Mondays, — for 
the  officers  and  privates  to  dine  together  on  the  King's 
Birth-day,  each  atjhis  own  expence, — and  for  the  offi 
cers  separately,  when  occasions  occurred,  to  give  en 
tertainments  to  the  troop.  Sometimes,  as  happened 
last  year,  when  Mr  William  Gulland  presided,  the 
troop  have  assembled  to  give  a  dinner  to  the  officers. 

No  fault,  until  now,  was  ever  found,  so  far  as  I  have 
heard,  with  this  arrangement  in  any  one  particular.: — 
Our  meetings,  whether  in  quarters  or  at  home,  have  al 
ways  been  conducted  with  the  most  perfect  order  and 
correctness, — the  greatest  good  humour  has  prevailed, 
and  the  whole  system,  including  our  arrangement  while 


in  quarters,  by  which  all  our  time  was  occupied  in  the 
business  which  led  us  there,  or  in  amusements  exciting  • 
emulation  among  all  the  members  of  the  troop,  had 
become,  as  we  thought,  so  well  adapted  for  a  corps  of 
yeomanry,  and  gave  so  much  satisfaction  to  every  in 
dividual,  from  the  footing  of  equality  which  prevailed 
amongst  us,  that  it  seemed  to  promise  unusual  perma 
nency  to  a  useful  and  valuable  institution.  No  officer 
(I  am  bound  to  say  so  in  reference  to  a  passage  in  Co 
lonel  Thomson's  letter)  has  ever  left  the  troop  on  ac 
count  of  this  system,  or  the  expence  attending  it,  and 
no  officer  has  entered  the  troop  without  being  previ 
ously  warned  of  the  system  and  of  the  expence. 

Colonel  Thomson  was  well  acquainted  with  the  sys 
tem  on  which  we  proceeded.  He  dined  with  the 
troop,  accompanied  by  several  of  his  officers,  when  we 
were  in  quarters  at  Pettycur,  on  the  last  possible  occa 
sion  in  July  1821.  On  a  former  occasion  Sir  James 
Baird,  then  Inspecting  Field  Officer,  and  he,  were  pre 
sent,  when  T,  then  cornet,  gave  the  troop  an  enter 
tainment  at  Hillside,  and  my  memory  is  most  treach 
erous  if  they  did  not,  both  of  them,  express  their  ap 
probation  of  the  way  in  which  every  thing  was  arrang 
ed.  At  another  time,  while  I  was  cornet,  Colonel 
Douglas,  then  Inspecting  Field  Officer  of  the  regiment, 
dined  with  the  troop  at  Hillside  ;  and  last  of  all,  Co 
lonel  Wemyss,  Major  of  the  regiment,  was  present, 
when  an  order,  in  all  respects  similar  to  that  now  the 
subject  of  so  severe  animadversion,  was  acted  on,  only 
two  years  ago.  He  dined  with  the  troop  on  Hansel 
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Monday  1820,  by  invitation  of  the  officers,  in  presence 
of  the  Earl  of  Moray  and  the  Magistrates  of  the  dis 
trict,  who  had  inspected  the  troop  in  the  forenoon,  by 
special  invitation  from  the  officers.  Colonel  Wemyss 
complimented  the  officers  on  their  zeal,<and  from  that 
period  until  the  month  of  November  last,  when  Sir 
Charles  Halkett  forwarded  Colonel  Thomson's  first 
letter  to  him  to  me,  not  the  slightest  fault  has  ever  been 
found  with  me.  Colonel  Thomson  has,  on  the  con 
trary,  all  along  bestowed  commendations  on  me  far  be 
yond  my  deserts,  and  has  on  every  occasion  expressed 
his  unqualified  approbation  of  the  troop  since  I  had 
the  command  of  it.  In  July  1820,  when  in  quarters, 
he  desired  them  to  be  called  the  Riding-school  of  the 
regiment,  on  account  of  their  proficiency  in  horseman 
ship  ;  and  on  the  last  occasion  he  desired  them  to  be 
called  the  Troop  of  Lancers,  and  entrusted  them  alone 
of  all  the  troops  in  the  regiment  with  lances.  He  par 
ticularly  directed  cloaks  to  be  given  to  every  private  ol 
the  troop  at  a  time  when  the  number  of  cloaks  in  the 
store  was  not  sufficient  for  the  supply  of  the  other 
troops  of  the  regiment. 

The  meeting  in  October  last  was  precisely,  and  in 
all  respects,  such  a  meeting  as  took  place  in  January 
1820.  The  Earl  of  Moray,  Lord  Balmuto,  Admiral 
Moubray,  and  their  families,  &c.  &c.  inspected  the 
troop  at  drill.  On  account  of  the  greatly  increased 
number  of  the  troop,  the  roll  being  between  eighty 
and  ninety,  I  could  not,  as  on  former  occasions,  owing 
to  the  want  of  requisite  accommodation,  give  them  an 


invitation  to  Hillside,  and  therefore  hired  the  neigh* 
bouring  inn  for  the  day,  and  sent  up  every  servant  I 
had  with  previsions,  liquor,  &c.  A  more  orderly  meet 
ing  never  took  place ;  I  was  the  last  person  who  left 
the  house,  with  my  friend  Mr  Davidson,  at  5  o'clock 
P.M. 

In  these  circumstances,  I  need  hardly  acquaint  your 
Lordship,  that  the  order  issued  on  Slst  December, 
and  directed  to  be  read  to  every  troop  in  the  regi 
me,  nt,  has  excited  no  feeling  in  my  mind  but  that  of 
unqualified  astonishment.  I  am  thoroughly  aware 
that  I  could  not,  with  the  utmost  exertions,  have  done 
enough  for  such  a  body  of  men,  as  that,  the  charge  of 
which  has,  for  the  two  last  years,  in  consequence  of 
Sir  Charles  Halkett's  ill  health,  been  confided  entire 
ly  to  me  ;  and  that  conviction  leads  me  the  less  to  re 
gret  that  my  connection  with  them,  as  fellow  yeomen, 
has  ceased. 

Trusting,  however,  that  an  individual  more  fit  to 
have  the  command  may  be  found,  I  cannot  but  feel 
sorry  that  the  Lieutenant-Colonel,  on  account  of  an  al 
leged  fault,  imputable,  even  according  to  his  own  shew 
ing,  to  the  officers  alone,  should,  even  by  implication, 
have  joined  every  member  of  the  troop  in  his  censure, 
by  prohibiting  the  drill  on  Hansel  Monday  from  being 
counted  in  the  number  of  regular  drills. 

For  the  correctness  of  every  part  of  my  statement,  so 
far  as  respects  the  practice  of  the  troop,  I  beg  leave  to 
refer  to  Sir  Charles  Halkett,  and  more  especially  ta 
Mr  Colville  of  Hillside,  and  to  Mr  William  Gulland, 


privates  in  the  troop  at  this  moment,  and  for  twenty- 
five  years  past. 

I  have  the  honour  to  be,  with  respect, 

My  Lord, 
Your  Lordship's  faithful,  humble  Servant, 

(Signed)         JA.   STUART. 
The  Right  Hon.  the  Earl  of  'Keltic, 
Vice- Lieutenant  of  Ftfeshire. 


No.  XVIIL—  LETTER  from  Mr  Stuart  to  the  Earl 
of  Kellie. 


Edinburgh,  January  12, 
My  Lord, 

I  very  stupidly,  when  writing  to  your  Lordship  last 
night,  forgot  to  mention  that  the  officers  of  the  troop 
having  requested  the  Earl  of  Morton,  Lord-Lieute 
nant  of  the  county,  and  the  Magistrates  of  the  dis 
trict,  to  inspect  the  troop,  and  afterwards  to  dine  with 
them  at  Dunfermline  on  the  King's  Birth-day  in 
April  1820,  his  Lordship,  then  residing  at  Aberdour 
House,  did  accordingly  inspect  them  on  that  day, 
and  afterwards  honoured  the  officers  and  the  troop 
with  his  company  at  dinner.  He  was  pleased  to 
speak  favourably  of  the  troop,  and  certainly  never  led 
me  to  suppose  that  he  disapproved  of  our  system  of 
proceeding.  On  'the  same  occasion  several  of  the  Ma 
gistrates  of  the  district  were  present. 
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The  instances  referred  to  shew,  that  within  the  last 
two  years,  since  the  troop  was  so  much  increased  in 
numbers,  the  Lord-Lieutenant,  the  Lieutenant-Colonel, 
and  Major  of  the  regiment,  have  all  been  present  at 
entertainments  to  which  they  were  invited  in  the  terms 
always  used  in  our  troop,  by  the  officers,  not  by  the 
captain  of  the  troop  ;  at  every  one  of  these  entertain 
ments  a  subaltern  officer  of  the  troop  presided.  The 
neighbouring  Magistrates  were  asked  to  every  one  of 
them,  and  some  of  them  attended.  Praise  was  liberally 
bestowed,  and  no  fault  found,  so  far  as  I  have  ever 
heard,  until  Colonel  Thomson's  letter  of  12th  No 
vember  1821  was  received  ;  followed,  after  he  knew 
that  I  had  never  heard  of,  or  seen  his  order  mentioned 
in  that  letter,  by  his  regimental  order  expressing  most 
marked  displeasure  of  my  conduct,  and,  by  his  accom 
panying  letter,  disapproving  of  the  arrangement  which 
had  prevailed  in  the  troop  for  five  and  twenty  years. 
I  have  the  honour  to  be,  with  respect, 

My  Lord, 

Your  Lordship's  most  faithful,  humble  Servant, 
(Signed)        JA.    STUART. 

The  Eight  Hon.  the  Earl  of  Kettle, 
Vice-Lieutenant  of  the  County  of  Fife. 
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No,  XIX.—  LETTER  from  the  Earl  of  Kellie  to 
Mr  Stuart. 


Cambo  House,  \5th  January 

My  Dear  Sir, 

I  have  had  the  honour  to  receive,  and  have  perused, 

with  all  due  attention,  you  letters  of  the  llth   and 

12th  instant,  as  also  the  copys  of  your  late  correspon 

dence  with  Colonel  Thomson  of  the  Fifeshire  Yeo- 

many  Cavalry  :  the  Colonel  sent  me  the  like  copys. 

You  have  certainly  great  merit  in  bringing  the 
Western,  or  Sir  Charles  Halkett's  Troop,  to  so  com 
plete  perfection,  which  must  have  cost  you  both  trouble 
and  expence,  by  which  the  county  are  much  obliged  ; 
and  I  can  assure  you,  that  I  regret  that  the  circum 
stances  which  have  recently  occurred  has  occasioned 
your  resignation. 

Believe  me,  with  great  regard, 
My  Dear  Sir, 

Your  obedient  humble  Servant, 

(Signed)         KELLIE, 

Vice-Lieut.  County  of  Fife.. 
James  Stuart,  Esq. 

No.  XX.—  LETTER  from    Mr  Stuart  to  the  Earl 
of  Kellie. 


My  Lord,  Edinburgh,  Jan.  18, 

I  have  had  the  honour  to  receive  your  Lordship's 
letter  of  the  15th  instant. 


si 


It  only  farther  seems  to  me  to  be  material,  that  your 
Lordship  should  be  possessed  of  the  inclosed  copy  of  a 
letter  which  I  received  from  Mr  Whyte,  Quarter-mas* 
ter  to  the  troop,  on  8th  December  last. 
I  have  the  honour  to  be,  with  respect, 

My  Lord, 
Your  Lordship's  most  faithful,  humble  Servant, 

(Signed)  JA.  STUART. 

The  Right  Hon.  the  Earl  of  Kellie, 
Vice- Lieutenant  of  Fifeshire. 


No,  XXL— LETTER  from  Mr  Whyte  to  Mr 
Stuart. 

Hilton,  6th  December  1821. 
Dear  Sir, 

By  a  letter  I  received  from  Mr  Ballingall  yesterday, 
in  which  he  mentions  that  I  had  said  to  you  that  I  had 
never  seen  the  regimental  order  which  Colonel  Thom 
son  referred  to  in  regard  to  his  displeasure  of  the  drill 
on  the  29th  October  last  ;  and  what  I  said  to  you  in 
Edinburgh  was  certainly  truth.  This  forenoon,  in 
conversing  with  Sir  Charles  on  the  subject,  he,  at  last, 
made  a  rummage  among  his  papers,  and  found  that 
very  order  which  has  given  rise  to  Colonel  Thomson's 
complaint ;  and  1  solemnly  declare  I  never  saw  the  or 
der  till  this  day  ;  and  whatever  has  been  done  contrary, 
it  is  entirely  Sir  Charles's  own  blame. 
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The  following  is  a  copy  of  the  order  referred  to  : 

R.  O. 

Charlton,  llth  December  1820. 

It  is  ordered  by  the  officer  commanding  the  R.  F. 
Y.  Cavalry,  that  the  respective  troops  of  the  regiment 
perform  their  necessary  number  of  drills  in  the  period 
between  the  25th  December  arid  25th  February  inclu 
sive. 

He  trusts  that  the  Captains  will  choose  the  weeks 
most  convenient  for  their  respective  troops  ;  and  it  is 
most  desirable  to  have  the  drills  as  much  on  successive 
days  as  possible. 

It  is  submitted,  that  helmets  are  more  adapted  for 
winter  wear  than  forage  caps. 

The  centre  squadron  will  arrange  so  as  to  meet  in  as 
large  bodies  as  possible. 

When  Captains  fix  on  days  of  drill,  they  will  report 
the  place  and  hour  in  writing,  for  the  information  of 
the  Field  Officers,  to  Mr  Ballingall,  Rosebank. 

(Signed)     J.  ANSTn.  THOMSON, 
Lieut.-Col.  R.  F.  Y.  C. 

As  I  am  now  quite  tired  of  soldiership,  and  not  able 

to  follow  it  out  any  longer,  I  beg,  the  first  opportunity 

you  have  with  Sir  Charles,  to  consult  together,  and 

appoint  another  person  in  my  place.  Meantime,  I  am, 

Dear  Sir, 

Yours  sincerely, 
(Signed)         DAVID  WHYTE. 
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No.  XXII.—  LETTER  from  Mr  Stuart  to  the  Earl 
of  Kellie. 


My  Lord,  Edinburgh,  Jan.  22, 

It  occurred  to  me,  after  sending  off  my  last  letter,  of 
the  18th  instant,  to  your  Lordship,  that  I  had  not  po 
sitively  stated,  in  any  of  my  communications  to  you, 
that  it  had  never  been  in  my  power  to  see  the  regiment 
al  order  in  question,  even  if  I  had  inspected  the  order 
ly-book  of  the  troop.  I  therefore,  on  the  19th  instant, 
wrote  to  Mr  Whyte,  Quarter-master  of  the  troop,  that 
I  might  obtain  this  information  from  the  most  authen 
tic  source  ;  and  I  now  have  the  honour  to  annex  copy 
of  his  letter  to  me  of  the  20th  instant,  acquainting  me, 
"  that  the  regimental  order  ofllTH  DECEMBER  1820 

was  not  engrosssed  in  the  orderly  -bo  ok  until  the  STH 
"  or  OTH  OF  JANUARY  1822  ;"  the  first  or  second  day 
after  I  had  resigned  my  commission,  in  consequence  of 
a  regimental  order,  (in  the  necessity  of  which  your 
Lordship  coincided,)  "  observing  with  most  marked 
"  displeasure  on  my  conduct,  for  acting  contrary  to 
"  that  regimental  order.  " 

I  have  now,  my  Lord,  furnished  your  Lordship  with 
ample  means  to  enable  you  to  form  an  opinion  on  this 
most  singular  case. 

Both  your  Lordship  and  Colonel  Thomson  have  in 
formed  me  that  the  Colonel  had  given  you  copies  of 
his  letter,  of  the  12th  November  1821,  to  Sir  Charles 
Halkett,  and  of  my  letter,  of  20th  November  1821,  to 

e 


Colonel  Thomson  in  reply  ;  and  I  have  again  repeated 
to  you,  in  terms  the  most  precise,  the  declaration  con 
tained  in  my  letter  of  20th  November,  that  I  never  had 
seen  or  heard  of  the  order  in  question  at  the  time  when 
Sir  Charles  Halkett  forwarded  to  me  Colonel  Thom 
son's  letter  of  12th  November.  I  have  also  shown 
your  Lordship,  by  evidence  quite  irresistible,  the  tes 
timony  of  the  Quarter-master  of  the  Troop,  that  Sir 
Charles  Halkett,  for  the  first  time,  found  the  order  on 
6th  December  last,  on  making  a  search  for  it,  and  that 
it  has  only  been  inserted  in  the  orderly-book  since  I 
quitted  the  regiment. 

Having  communicated  to  your  Lordship  all  the  in- 
formation  which  is  at  all  material  on  the  subject  to 
which  my  letters  relate,  I  only  beg  leave  to  observe, 
that  the  measure  which  the  Lieutenant-  Colonel  adopt 
ed,  and  in  the  necessity  of  which  your  Lordship  and 
the  Lord-Lieutenant  coincided,  so  far  from  having  been 
resorted  to  in  a  moment  of  haste,  or  on  the  presump 
tion  that  I  must  have  been  aware  of  an  order  issued  to 
the  Captain  of  the  Troop  to  which  I  belonged,  was  the 
deliberate  act  of  three  individuals,  possessed  of  a  letter 
written  by  me  about  six  weeks  previously  to  their  order, 
containing  a  direct  and  positive  assurance  from  me, 
that  I  had  never  heard  of  the  order ;  and  that  the 
Quarter-master  of  the  Troop  had  informed  me  that  he 
had  never  seen  it,  nor  heard  of  it. 

In  these  circumstances,  I  feel  myself  not  only  en 
titled,  but  called  on,  by  the  duty  which  I  owe  myself, 
to  request  your  Lordship,  the  Vice-Lieutenant  of  the 
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county,  and,  through  your  Lordship,  the  Lord- Lieu 
tenant,  to  declare,  by  a  document,  not  less  public  than 
the  regimental  order  of  31st  December  182 1,  that 
your  Lordships  are  now  convinced,  that  the  order  of 
llth  December  1820  had  never  been  made  known  to 
me,  and  that  the  expression  of  displeasure  was  unjust 
ly  applied  to  me,  and  had  proceeded  upon  a  presump 
tion  of  disobedience  on  my  part,  which  is  now  proved 
to  have  been  altogether  unfounded  in  fact. 

I  cannot,  knowing,  as  I  do,  the  sense  of  honour 
which  must  influence  your  Lordships,  believe  for  a 
moment,  that  your  Lordships  will  hesitate  in  doing  me 
this  act  of  justice. 

I  have  the  honour  to  be,  with  respect, 

My  Lord, 

Your  Lordship's  most  faithful,  humble  Servant, 
(Signed)         JA.  STUART. 

I  am  quite  ready,  if  your  Lordship  wishes  it,  to  for 
ward  to  you  the  originals  of  any  of  the  documents  in 
my  possession,  to  which  I  have  alluded,  of  which  I 
have  hitherto  only  sent  copies. 


No.  XXIII.— LETTER  from  Mr  Whyte  to 
Mr  Stuart. 

Hilton,  20th  January  1822. 
Dear  Sir, 
Yours  of  the  19th   I   have  just  now  received,  in 
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answer  to  which,  the  regimental  order  of  llth  Decem 
ber  1S20  was  not  ingrossed  in  the  orderly-book  until 
the  8th  or  9th  of  January  1822. 
I  am,  Dear  Sir, 

Yours  faithfully, 

(Signed)       DAVID  WHYTE, 
James  Stuart,  Esq. 

No.   XXIV.—  LETTER   from    Mr   Stuart   to  the 
Earl  of  Kellie. 


Edinburgh,  January  C25, 
My  Lord, 

I  have  to-day  seen  copies  of  letters  from  Lieutenant- 
Colonel  Thomson  to  your  Lordship,  of  the  2d  De 
cember  1§21,  and  from  Lord  Morton  to  Colonel 
Thomson,  of  29th  December  1821.  I,  at  a  late  hour 
last  night,  accidentally  heard  that  those  copies  were  to 
be  found  in  Dunfermline,  and  sent  for  them  this 
morning  by  express. 

The  copies  which  I  have  received  are  authenticated 
by  the  initials  of  Mr  Ballingall,  Colonel  Thomson's 
secretary  or  clerk  ;  and  I  am,  therefore,  entitled  to 
hold  them  to  be  correct.  Those  communications  ren 
der  it  indispensably  necessary  for  me  again  to  address 
your  Lordship  ;  and  I  have  to  request,  that,  if  you 
have  forwarded  to  the  Lord-Lieutenant  my  letter  of 
the  22d  instant,  or  a  copy  of  it,  you  will  be  pleased 
to  follow  the  same  course  with  the  letter  which  I  am 
now  writing  to  your  Lordship. 


3? 

It  appears  to  me  to  be  indispensably  necessary  that 
the  attention  of  your  Lordships  should  be  drawn  to 
the  following  circumstances :  1st,  To  the  fact  stated 
by  Colonel  Thomson  in  the  first  paragraph  of  his 
letter,  that  he  possessed  and  sent  to  your  Lordship 
the  orderly-book  of  Sir  Charles  Halkett's  troop  ;  but 
in  this  book  the  regimental  order  of  llth  December 
1820,  which  I  was  charged  with  disobeying,  was  not 
even  inserted  in  December  1821.  %dly,  To  the  fact 
proved  to  demonstration,  not  merely  by  the  communi 
cations  which  I  have  made  to  your  Lordship,  but  by 
Sir  Charles  Halkett's  letter  of  the  22d  instant,  ad 
dressed  to  you,  that  it  was  quite  impossible  for  me  to 
have  obtained  information  either  from  the  Captain,  or 
the  Quarter-master  of  the  Troop,  or  from  the  or 
derly-book,  that  the  regimental  order  of  the  22d  De 
cember  had  ever  been  issued  ;  and,  3d,  To  this  ex 
traordinary  discrepancy  between  the  Lord-Lieuten 
ant's  letter,  and  the  regimental  order-  which  followed 
it,  that  while  the  Lord-Lieutenant  declares  his  opi 
nion  to  be,  that  my  conduct  ought  not  to  be  passed 
over  without  reprehension,  and  that  both  of  your 
Lordships  concurred  in  opinion,  respecting  the  neces 
sity  of  its  being  noticed  with  displeasure,  the  Lieu 
tenant-  Coloiiel  has  thought  fit,  by  his  regimental  or 
der,  to  declare  that  your  Lordships  coincided  with  him 
in  the  necessity  of  observing  upon  my  conduct  with 
most  mar  lied  displeasure. 

I  cannot  also  omit,  before  closing  this  communica 
tion,  to  bring  particularly  under  the  notice  of  your 
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Lordship  two  passages  in  Lieutenant-Colonel  Thorn- 
son's  letter. 

He  Las  been  pleased,  in  the  first  place,  to  state  to* 
your  Lordship,  that  it  is  the  duty  of  every  officer  to 
make  himself  aware  of  the  orders  issued  by  the  com 
manding  officer  in  the  first  instance.  Your  Lordship 
already  knows,  and  I  again  declare,  as  a  man  of  ho 
nour,  that  I  never  heard  of  Colonel  Thomson's  order 
until  I  received  his  letter  of  the  12th  November  last ; 
and  Colonel  Thomson  knows  well  that  the  troop, 
while  under  my  command,  was  regularly,  and  every 
day,  while  in  quarters,  marched  home  from  Kirkaldy 
Sands,  by  myself,  to  Pettycur,  the  quarters  assigned  to 
us,  at  the  distance  of  four  miles  from  head-quarters. 
In  point  of  fact,  I  do  not,  owing  to  this  circumstance, 
recollect  ever  to  have  been  present  at  a  meeting  of  offi 
cers,  nor  ever  to  have  been  summoned  to  one  ;  but  it 
is  quite  possible  that,  in  this  respect,  I  may  be  in  a 
mistake.  I  assert  no  more  than  this,  that  I  never 
heard  of,  or  saw  the  order  of  December  1 820,  until  I 
received  Colonel  Thomson's  letter  of  12th  November 
1821. 

Colonel  Thomson  has,  in  the  second  place,  inform 
ed  your  Lordship,  that  he  trusted  that  your  Lord 
ships  would  find,  that,  when  you  and  the  Lieutenancy 
of  the  county  had  investigated  the  matter,  and  ex- 
amined  the  necessary  documents,  you  would  find  that 
my  assertion  is  founded  in  error.  I  am  bound  to  pre 
sume  that  the  Colonel  alludes  here  to  my  statement 
respecting  the  practice  of  the  troop,  as  declared  by 


me  in  relation  to  its  internal  arrangement ;  for  it  is  im 
possible  for  me  to  suppose,  until  he  states  the  fact  in 
precise  terms,  that  he  meant  either  to  allege,  or  to  in 
sinuate,  that  my  assertion,  that  I  had  never  seen  or 
heard  of  the  order  of  December  1 820,  until  I  received 
his  letter  of  November  1821,  was  founded  in  error, 

I  cannot  allow  myself  to  conclude  this  letter,  with 
out  expressing  my  most  sincere  regret  that  your 
Lordships  did  not,  upon  receiving  Colonel  Thomson's 
letter  of  the  2d  December  1821,  instead  of  concurring 
in  the  sentiments  contained  in  the  Lord-Lieutenant's 
letter  of  29th  December  182],  accede  to  Colonel 
Thomson's  request  to  cause  the  Lieutenancy  of  the 
county,  if  they  were  authorized  to  do  so,  to  inquire 
into  the  conduct  of  the  Western  District  Lieutenancy, 
and  my  own.  Your  Lordships  seem  to  have  proceed 
ed  on  the  very  erroneous  notion,  that  the  statements  in 
Colonel  Thomson's  letter  were  to  be  held  as  proved, 
and  that  I  had  been  found  guilty  of  acting  contrary  to 
the  orders  of  my  commanding  officer. 

I  have  the  honour  to  be,  with  respect, 
My  Lord, 

Your  Lordship's  faithful  humble  Servant, 

'  (Signed)        JA.  STUART. 
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No.  XXV.— LETTER  from  the  Earl  of  Kellie  to 
Mr  Stuart. 

Cambo  House,  the  30th  January  1822. 

(The  envelope  dated  31st  January.) 

Sir, 

I  am  informed  that  you  have  thought  proper  to 
make  use  of  my  letter  of  the  15th  instant,  and  to  turn 
part  of  the  contents  into  a  meaning  that  I  did  not  in 
tend  that  it  should  bear. 

In  writing  you,  "  That  I  regretted  the  recent  cir 
cumstance,  which  occasioned  your  resignation/5  I 
meant  your  troop  order,  dated  Hillside,  the  23d  of 
October  last,  for  the  members  to  assemble  upon  the 
29th, — the  troop  to  be  inspected  by  the  Deputy  Lieu 
tenants  and  Magistracy  of  the  district. 

In  my  opinion,  this  was  a  very  irregular  proceeding, 
and  deserved  to  be  noticed  with  displeasure. 

I  have  received  your  letters  of  the  18th,  22d,  and 
25th  instant ;  and  upon  taking  the  whole  of  their  con 
tents  into  due  consideration,  I  find  no  reason  for  alter 
ing  my  opinion,  in  coinciding  entirely  with  the  Lord- 
Lieutenant's  letter  of  the  29th  December  last,  to  Co 
lonel  Thomson,  of  which  you  say  that  you  have  seen  a 
copy.  I  have  the  honour  to  be, 

Sjr>         ^  fSirc 

Your  most  obedient,  humble  Servant," 

(Signed)       •  KELLIfi, 
Vice-Lieut.  County  of  Fife. 
James  Sluart,  Esq. 

of  D  unear  n.  « 
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No.  XXVI.—  LETTER  from  Mr  Stuart  to  the  Earl 
of  Kellie. 


Edinburgh,  February  5ih, 

My  Lord, 

I  have  received  your  Lordship's  letter  of  the  81st 
of  January. 

It  is  not  true  that  I  ever  made  any  commentary  on 
your  Lordship's  letter  of  the  15th  of  January  to  a 
single  individual.  I  showed  it  to  such  of  my  friends 
as  I  thought  had  a  right  to  have  full  information  on 
every  part  of  the  subject  ;  and  I  beg  to  know  the 
names  of  those  persons  who  have  told  your  Lordship, 
"  that  I  have  turned  part  of  the  contents  of  your 
letter  into  a  meaning  that  you  did  not  intend  that  it 
should  bear." 

As  to  the  remaining  part  of  your  Lordship's  letter, 
I  have  perused  it  with  pain. 

Having  put  your  Lordship  in  possession  of  docu 
ments,  which  prove  that  the  expression  of  displeasure 
contained  in  the  Lord-  Lieutenant's  letter  of  29th  De 
cember,  and  in  the  regimental  order  of  3  1st  December 
last,  in  which  your  Lordships  coincided,  was  founded 
on  the  very  groundless  assumption  of  my  having  acted 
"  contrary  to  orders,"  and  having  declared  to  you,  as 
a  man  of  honour,  that  I  had  never  seen  or  heard  of 
the  order  alluded  to  ;  I  now  acquaint  your  Lordship 
that  I  consider  that  expression  of  displeasure  to  have 
been  altogether  unwarrantable  and  unsupported  by 
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evidence,  and  to  proceed  on  statements  which  have 
been  demonstrated  to  be  utterly  false  and  unfounded. 
Thejnvitation  sent  to  the  Deputy  Lieutenants  and 
Magistracy  of  the  District,  to  the  drill  of  the  29th  Oc 
tober,  which  drill,  too,  I  must  be  pardoned  for  remark 
ing,  although  the  remark  does  not  bear  on  my  case, 
was  not  one  of  the  requisite  drills  between  25th  Decem 
ber  and  25th  February,  to  which  alone  the  order  of 
llth  December  1820  applied,  was  in  strict  conformity 
to  the  practice  of  the  troop  for  twenty  years  past.     The 
head- quarters  of  the  troop  are  30  miles  distant  from 
the  county  town,  and  from  the  residence  of  the  Colo 
nel  and  his  secretary,  and  are  far  more  distant  from 
the  head-quarters  of  other  troops,  and  the  officer  com 
manding  the  troop  has  never  on  any  one  occasion  in 
vited  the  troop  after  drill  to  breakfast  or  dinner,  with 
out  requesting  the  presence  of  the  Magistracy  of  the 
district.     But  the  request  made  by  me  to  the  Magis 
tracy  to  be  present  on  29th  October  is  not,  your  Lord 
ship  must  permit  me  to  observe,  the  charge  preferred 
against  me  in  the  Lieutenant-Colonel's  letter  of  2d  De 
cember,  in  the  Lord- Lieutenant's  letter  of  29th  De 
cember,  or  in  the  regimental  order  of  31st  December. 
I  forbear  to  make  such  remarks  on  your  conduct  as 

an  individual,  as,  perhaps,  in  other  circumstances,  your 
letter  was  calculated  to  excite.     I  have  the  honour  to 

be, 

My  Lord, 

Your  Lordship's  most  obedient  Servant, 
(Signed)         JA.  STUART. 

The  Eight  Hon.  the  Earl  of  Kettle, 

Vice-Lieut,  of  the  County  of  Fife. 
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No.  XXVIL—  LETTER  from  Sir  Charles  Halkett, 
Bart,  to  the  Earl  of  Kellie. 


My  Lord,  Pitfirrane,  January  22, 
To  your  Lordship,  as  Vice-  Lieutenant  of  the  Coun 
ty,  I  think  it  my  duty  to  declare,  that  I  consider  Mr 
Stuart  of  Dunearn  quite  clear  of  blame,  in  the  dis 
agreeable  circumstance  that  led  to  Lord  Morton's 
censure,  and  which  occasioned  that  gentleman's  resigna 
tion  of  his  commission  in  the  County  Yeomanry. 

It  was  occasioned  by  a  regimental  order  having  been 
overlooked  by  me,  when  not  well  able  to  attend  to  busi 
ness,  through  sickness,  which  had  occasioned  me  to 
lock  the  order  into  a  private  drawer,  instead  of  having 
sent  it  to  my  factor,  who  keeps  the  troop  papers,  and 
who  would  have  entered  it  in  the  orderly-book  of  the 
troop.  I  have  thus  trespassed  on  your  Lordship's 
time,  for  the  omission  was  mine,  and  Mr  Stuart  had 
not  heard  of  the  order  until  read  to  the  troop,  last 
Hansel  Monday,  thirteen  months  after  the  order  had 
been  in  my  possession,  of  course  unknown  to  me.  I 
trust,  therefore,  I  have  sufficiently  explained  this  un 
pleasant  business,  and  have  the  honour  to  remain, 

My  Lord, 

Your  Lordship's  faithful,  humble  Servant, 
(Signed)  C.  HALKETT. 

,.V?  -••    :      :•.:..::'  i        ''"'.':.•.•...'••..• 

No.  XX  VIII.—  EXTRACT  LETTER  from  Lieu* 
tenant-Colonel  Moubray  to  Mr  Stuart,  dated  8th 
January  1822. 

The  fault  is  entirely  with  Sir  Charles,  who  put  aside 
an  order  of  which  you  and  I  were  perfectly  ignorant. 


No.  XXIX.— LETTER  from  Mr  Whyte  to  Mr  Bal- 

lingall. 
Dear  Sir,  Hilton,  January  17,  1821. 

I  am  informed  by  Serjeant  Ritchie,  that  Colonel 
Thomson  had  wrote  to  Sir  Charles,  requesting  that  he 
and  Major  Wemyss  should  be  apprised  of  the  particu 
lar  days  on  which  Sir  Charles  Halkett's  troop  were  to 
parade,  for  the  purpose  of  completing  the  requisite 
number  of  drills,  previous  to  the  25th  of  February  ; 
but  that  letter  I  never  saw,  and  have  only  to  state, 
from  what  Ritchie  mentions,  that  the  days  of  drill  are 
appointed  to  be  on  every  Tuesday,  to  parade  at  10 
o'clock,  on  the  lands  of  Broomhead,  about  a  quarter  of 
a  mile  north  from  Dunfermline. 

I  have  also  to  mention,  that  both  the  serjeant  and 
trumpeter  will  have  a  demand  upon  me  for  one  quar 
ter's  pay  previous  to  the  15th  of  February  next,  which 
you  will  have  the  goodness  to  remit,  with  an  additional 
L.  3  or  L.  4,  to  meet  some  small  contingencies  which 
have  occurred  since  my  last  account  was  rendered. 

I  have  also  to  request  you  will  send  a  barrel  of 
blank  cartridges,  and  a  parcel  of  flints,  as  soon  as  con 
venient. 

By  your  last  letter  it  appears  satisfactorily,  that  there 
is  a  necessity  for  having  the  pistols  all  regularly  num 
bered  and  marked,  which  I  have  accordingly  contract 
ed  for  at  3d.  each  pistol,  in  order  that  there  may  be  no 
mistake  i  the  pistols  begin  with  No.  1,  and  have  also 
marked  on  them  the  initials  W.  D.  T.  for  Western 
District  Troop.  I  am,  Dear  Sir,  Yours,  &c. 

DAVID  WHYTE. 
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PREFACE. 


1  H£  importance  of  the  following  trial  to  the  Public  at  large 
is  too  well  knovrn  to  need  any  comment  on  that  head  from  the 
Editor  5  nor  would  he  deem  it  neceffary  to  fay  any  thing  in  ad* 
dition  to  fo  valuable  a  publication,  by  way  of  preface,  were  it 
not  that  the  Public  expectation  has  been  fo  greatly  alive,  and 
its  impatience  in  no  fmall  degree  excited  by  a  feeming  delay  in 
bringing  it  out.     The  Editor,  in  juftice  to  hiuifelf,  cannot  furTer 
it  to  appear,  without  adding  a  few  words  in  his  own  juftifica- 
tion,  and  requefting  that  the  Public  will  believe  his  aflurance, 
that  every  expedition  has  been  ufed  on  his  part  to  bring  it  for 
ward  earlier  5  but  as  it  is  the  cuftom  of  the  {hort-hand  writer  to 
leave  blanks  for  the  feveral  quotations,  it  became  a  matter  of 
greater  difficulty  to  get  thefe  filled,  up  with  exaclnefs  and  preci- 
fion,  than  can  well  be  conceived  by  thofe  who  are  not  very  con- 
verfant  in  thefe  matters  j  efpecially  as  Mr.  Gcrrald  was  remov 
ed  from  Edinburgh  (b  very  foon,  that  the  editor  could  not  avail 
himfelf  of  his  afliftance  in  this  refpec~t,  except  in  a  very  flight 
degree,  before  his  departure  ;  and  having  had  occafion  to  make 
the  application  to  him,  from  time  to  time,  on  that  head  lince  his 
arrival  in  London,  the  unavoidable   delays  attending  communi 
cations  at  fuch  a  diilance,  rendered  it  impoffible  to  publifh  the 
Trial  looner. 

When  it  is  confidered  that  in  a  matter  of  fo  much  moment 
to  the  rights,  liberties,  and  privileges  of  every  Briton,  as  this 


(     4    ) 

celebrated  trial  involves,  a  trial  which  has  been  advocated  in 
a  ftile  fo  truly  brilliant  and  diftinguiihed,  both  by  the 
learned  and  ingenious  counfel  on  the  relevancy  of  the  libel,  and 
by  Mr.  Gerrald,  the  Pannel,  whofe  literary  fame,  and  fplendid 
talents,  are  as  much  admired  as  the  feverity  of  his  fentencc  is 
lamented  \  from  theie  circumftances  it  is  prefumed  that  no  blame 
can  be  attached  to  the  Publifher,  whofe  aim  has  been  to  have 
the  Trial  impartially  flated  and  accurately  laid  before  the 
Public. 


EDINBURGH,   MAY  3. 


THE 


TRIAL 


O  F 


JOSEPH      GERRALB, 


X  HE  Members  of  the  Court  of  Judiciary  affembled  precifely 
at  ten  o'clock,  in  the  forenoon.  Mr.  Gerrald  appeared,  and 
placed  himfelf  at  the  bar. 

His  Majefty's  Advocate,  for  his  Majefty's  intereft,  having 
been,  in  the  ufual  form,  called  againft  the  pranncl. 

Mr.  Gerrald  faid,  My  lord,  I  undcrftand  I  am  authorized  to 
demand  that  a  lift  of  my  exculpatory  witnefies  be  read  out  in 
Court  before  the  Trial  proceeds. 

Lord  *]uftice  Clerk.  The  criminal  libel  mufl  be  read  firft — th*t 
is  the  firft  thing  to  be  done. 

Lord  Advocate.  Before  your  lordfhips  proceed  to  reading  the 
libel,  I  feel  it  my  duty  to  tell  the  pannel,  that  if  he  means  to 
perfevere  in  an  application  which  he  fignified  to  me  yefterday, 
by  letter,  the  proper  period  for  him  to  do  it  is  at  this  moment, 
before  the  indictment  is  read. 

Mr.  Gerrald.  My  lords,  as  I  am  totally  ignorant  of  the  law 
01  this  country,  being  a  native  of  England,  I  applied  to  feveral 
gentlemen  of  the  profeflion,  to  advocate  my  caufe  ;  they  unanl- 
moufly  refufed — in  confequence  of  which,  I  wrote  a  line  to  the 
Lord  Advocate,  as  he  has  ftated,  mentioning  that  I  (hould  cer 
tainly  make  an  application  to  the  Court  to  appoint  me  counfel. 
Your  lordfhips  very  much  lamented,  that  in  former  cafes,  coun 
fel  had  not  been  applied  for  •,  and,  though  the  Court  are  bound 
to  aft  as  counfel  for  the  prifoner,  yet  the  pannel,  no  doubt, 
wimes  to  avail  himfelf  of  every  advantage  that  he  can.  I  ftnnd 
peculiarly  circumftanced,  becaufe,  not  being  a  native  of  tkis 
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country,  and  being  ignorant  of  its  laws,  without  an  advocate,  I 
fhould  be  deprived  of  the  benefit  of  their  benignant  interpreta 
tion,  as  the  public  profecutor  will  no  doubt  Itate  the  charge  as. 
ftrongly  as  he  can  on  the  part  of  the  Crown  :  I  therefore  offer 
it  as  a  fuggeition  to  your  lordfhips  confideration. 

Lord  Ju/1  ice  Clerk.  What  do  you  fay  to.  this,  my  Lord  Ad 
vocate  ? 

Lord  Advocate.  My  lord,  I  don't  fee  that  there  is  any  thing 
put  to  me  by  the  pannel  :  it  feems  to  be  an  application  to  the 
Court  :  however  I  will  ftate,  in  a  very  few  words,  what  occurs 
to. me;  and  I  wifh  that  the  pannel  (hould  hear  what  I  fay,  and 
that  the  gentlemen  of  the  jury,  and  of  the  country  at  large, 
fhould  know  what  I  have  to  flate. 

My  lord,  while  this  Britiih  Convention,  or  what  I  (hall  never 
ceafe  to  term  it,  a  confpiracy  againrl  the  conftitution  of  this 
country,  affembled  for  many  days  within  this  city,  and  when 
they  had  proceeded,  by  my  information,  to  a  length  which  called 
upon  the  officers  of  public  juf.  ice  to  interfere,  1  had  occafion  to. 
direct  thofe  fteps  which  appeared  neceffary  for  an  enquiry  into 
the  fubjecl ;  and,  upon  the  morning  of  the  jth  of  December, 
the  ringleaders  of  this  convention  (an  '  this  pannel  one  of  them). 
•were  apprehended.  My  lord,  the  neceffary  investigations  took 
fome  time  ere  they  were  completed  j  but  it  was  my  habit  to 
bring  thofe  who  appeared  to  me  the  moft  guilty,  to  a  fair  trial 
before  their  country,  as  early  as  pofiible,  The  firfl  perfon  that 
I  brought  forward  in  the  lift  was  the  man  who  appeared  to  be 
moft  guilty,  I  mean  Skirving,  who  ftood  trial,  in  this  Court, 
upon  the  6th  of  January  ;  and  the  indiclment  that  I  felt  it  ne 
ceffary  to  bring  next  in  order,  was  the  charge  againft  the  pan 
nel  now  at  the  bar,  which  was  ferved  upon  him  in  the  month  of 
December,  and  the  day  fixed  for  the  8th  of  January.  The  day 
after  the  libel  was  executed  upon  him,  at  his  refidence  in  Edin 
burgh,  I  received  from  him  a  letter,  in  which  he  appealed  to 
my  humanity  as  well  as  jullice,  that  I  fhould  confent  to  a  delay 
of  his  trial  for  a  fortnight,  that  he  might  return  to  England,  and 
fettle  the  affairs  of  a  family  dependent  upon  him.  I-inftantly 
acceded  to  the  requeft,  and  gave  him  more  than  he  afked)  I 
gave  him  till  the  27th  of  January  ;  and  it  appears,  that  upon  the 
evening  of  Friday  the  24th  of  January,  from  his  ovrn  account 
of  the  matter,  he  left  London,  which  would  have  brought  hire, 
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'into  this  city,  a  few  hours,  by  the  utmoft  poffible  expedition,  a. 
?very  few  hours  before  his  tiial  was  to  commence.  jBy  the  acci 
dental  circumftance  of  a  heavy  fail  of  fnow,  he  was. prevented 
from  reaching  it  that  morning.  Your  lordfliips  and  the  jury 
know  what  paffed  upon  that  occafion.  I  then  felt  it  my  duty  to 
bring  before  the  Court  for  tnal,  the  young  man  who  iits  at  his 
right-hand  *,  and  he  did  not  fiate  any  refufal  of  my  brethren  of 
the  profefiion  to  plead  ;  as  I  truft  they  ever  will  do,  every  de 
fence  which  the  higheft  or  the  meaneft  criminal  is  entitled  to 
ftate,  at  that  bar.  i  cannot  t'  ere  fore  perfectly  credit  that 
what  Mr.  Sinclair  received  (hould  be  denied  to  Mr.  Gerrald. 
But,  if  it  is  fo,  confidering  that  he  fat  this  day  fortnight,  at  the 
fide  of  that  perion,  and  1  indulged  him  again  at  his  own  requeft, 
telling  him,  that  he  need  not  attend  laft  Monday,  but  that  this 
precife  day  was  the  day  on  which  I  determined  to  go  to  trial 
with  him.  A  fortnight  afforded  him  furely  opportunity  enough 
to  have  applied  to  your  lordfhip's  juitice  ;  and  every  counfel  at 
the  bar  would,  I  am  fure,  have  appeared  and  ftated  for  him 
every  thing  that  it  was  competent  for  him  to  flate.  But  at 
four  o'clock  yefterday,  I  received  from  him  a  letter,  the  pur 
port  of  which  he  has  now  ftated  ;  and  I  fhould  feel  myfelf  act 
ing  only  in  the  proper  and  due  execution  of  my  duty,  if  I  were 
to  argue  to  your  lordfliips  to  refufe  that  application.  But  there 
are  circumftances  which  I  know,  and  which  I  truft  will  enter 
into  your  lordfliips  confideration  in  giving  your  opinion  upon 
this  application.  I  hope  and  truft  that  the  adminiftration  of 
the  criminal  juftice  of  this  country,  however  calumniated,  how 
ever  afperfed,  is  able  to  (land  the  teft  in  competition  with  the 
adminiftration  of  the  criminal  juftice  of  England,  or  of  any 
country  upon  the  face  of  this  earth.  And,  late  as  he  comes 
with  his  demand,  although,  perhaps  in  a  few  hours,  I  muft  leave 
this  country  to  attend  my  public  duty  in  London,  that  can  be 
no  objection  ;  the  conduct  of  the  criminal  juftice  of  this  country- 
remains  in  abler  hands  than  mine.  I  truft  your  lordfliips  (with 
out  affording  a  precedent  to  other  pannels  to  come  with  an  ex 
pectation  of  being  liftened  to  upon  fo  late  an  application)  will 
accede  to  his  requeft,  for  thefe  reafons ;  and  to  fatisfy  Mr, 
Gerrald,  that  if  he  has  come  to  this  country,  a  ftranger  to  its 
'  laws,  and  if  he  has  prefumed  to  offend  highly,  as  1  charge  that 
*  Mr.  Charles  Sinclair. 
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he  hms,  that  he  has  not  received  that  flri^l  adminifh  ation  of 
juftice,  in  this  country,  which  he  would  in  his  own,  but  that 
he  has  received  that  indulgence  which  calumny  itfelf  cannot 
reach. 

Lord  J itft  ice  Clerk.  The  pannel  is  certainly  very  late  in  bis 
application,  at  the  fame  time  in  the  circumftances  of  this  cafe, 
I  am  not  for  cutting  him  fhort,  however  late  he  may  be.  I 
think  he  is  right  in  making  application  for  the  afliitance  of 
counfel  as  a  ftranger  to  this  country  •,  and  I  don't  fee  that  he 
can  be  fuppofcd  to  know  the  laws  of  this  country.  I  think  he 
is  right,  and  I  am,  for  my  own  part,  for  giving  him  counfel. 
What  do  your  lordfhips  fay  to  it  ? 

Lord  Henderland.  I  own  it  is  my  opinion  that  this  pannel, 
and  every  pannel,  whatever  be  the  charge  againtt  him,  fhould  come 
to  your  lordfhips  bar  prepared  and  afilfted  by  counfel.  It  is  very 
true,  thatthe  judges  are  counfel  for  the  pannel,  to  a  certain  degree  5 
but  their  duty  is  limited  j  in  the  firft  place  upon  the  relevancy  of 
the  indiftment,  to  fee  that  no  charge  (hall  be  admitted  againft 
pannel  which  does  not  neceffarily  and  logically  infer  the  crime ; 
the  next  part  of  their  duty  is  to  take  care  that  no  evidence 
ihall  be  admitted  but  what  is  legal  and  unexceptionable  ;  the 
third  part  of  their  duty  generally  falls  upon  the  prefiding  judge 
to  addrefs  the  jury  upon  the  evidence,  as  by  ac~l  of  parliament, 
and  to  itate  it  to  them  fairly.  If  any  error  is  committed,  I  dare 
fay  the  court  would  interfere  :  that  has  never  been  the  cafe, 
and  1  hope  never  will,  while  your  lordfhip  fits  as  judge  ;  but 
there  are  cafes  in  which  a  counfel  may  be  of  great  ufe  to  a 
man  :  arguments  may  be  made  ufe  of  which  might  otherwife 
have  efcaped.  I  think  he  ought  to  be  aflifled  by  counfel  j  and 
therefore  I  am  extremely  willing  that  he  mould,  though  I  think 
this  gentleman  has  come  exceedingly  late  indeed.  I  am  not 
ready  perhaps  to  enquire,  becaufe  1  cannot  know  what  were  his 
motives  for  being  fo  late  in  his  application  j  but  1  cannot  fup- 
pofe  he  could  be  ignorant  of  the  right  he  had  to  apply  for  coun 
fel.  And  1  muft  regret  too  that  my  Lord  Advocate  is  going 
to  attend  his  duty  in  parliament,  who  has  fo  well  and  ably  con- 
dueled  the  other  trials  ;  and  in  whofe  humanity,  as  well  as  abili- 
ties,  I  think  this  country  may  place  great  confidence.  I  muft 
regret  that  he  is  obliged  to  be  abfent :  yet  notwithflanding  that, 
I  agree  with  your  lordfhip  in  defiring  -that  this  man  fhould  be 
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by  counfel,  and  that  he  fliould  fugged  who  are  the  gen 
tlemen  that  he  withes  to  have.  I  think  that  is  the  proper  way  5 
the  Lift  of  Faculty  is  open  to  him,  and  I  will  venture  to  fay, 
there  is  not  a  man  in  it  but  what  is  fit  in  proportion  :  fome  of 
them  may  be  in  expedience  more  or  lefs  able,  but  there  are 
none  of  them  but  what  may  be  very  well  intruded  with  his  de 
fence.  However,  in  order  to  give  him  every  indulgence,  he 
fhall  have  his  choice  j  at  the  fame  time  recommending  to  him 
not  wantonly  to  interfere  with  the  fuperior  avocations  of  a 
gentleman  at  the  bs«r,  whom  the  Court  are  not  induced  to 
trouble  with  impofitions  upon  this  head,  from  a  pannel. 

Lord  Jujiice  Clerk.   Have  you  an  agent  ? 

Mr.  Gerrald.  No,  my  lord  ;  I  have  applied  to  two  or  three, 
and  they  have  refufed.  I  applied  to  a  gentleman  to  whom  I 
have  not  had  the  honour  of  being  long  known,  but  who  knows 
me  and  my  connections  extremely  well,  and  who  would  under 
take  my  caufe,  but  for  reafons  which  I  am  not  authorized  to 
tell  in  Court.  Mr.  Laing  is  the  only  gentleman  whofe  refufal 
I  have  authority  to  mention.  The  two  gentlemen  I  would 
wifti  to  employ,  are  the  Dean  of  Faculty  and  Mr.  Laing,  with 
your  lordihip's  approbation. 

Lord  Jujiice.  Clerk.  If  the  Dean  of  Faculty  does  not  objecl: ; 
but  if  he  mould,  he  is  a  gentleman  whofe  attendance  we  can 
not  compel. 

Mr,  Gerrald.  Jf  the  Dean  mould  refufe,  I  (hall  prefer  Mr. 
Fletcher. 

Lord  Juftice  Clerk.  We  (hall  juft  now  name  Mr.  Fletcher  and 
Mr.  Laing. 

Lord  E/lgrove.  I  think  you  had  better  fuggeft  one  or  two 
more,  in  cafe  -of  any  accident,  that  they  cannot  attend. 

Mr.  Gerrald.  1  feel  extremely  the  indelicacy,  and  would  ra 
ther  be  deprived  of  the  benefit  of  counfel,  than  drag  any  gentle 
man  into  an  office  the  duties  of  which  he  would  reluctantly  fulfil. 

Lord  Jujlice  Clerk.  Even  without  the  interference  of  the 
Court,  I  think  no  gentleman  ought  to  refufe  to  defend  a  pannel, 
whatever  the  nature  of  his  crime  might  be.  Now,  name  another 

Mr.  Gerrald.   I  have  the  honor  of  being  known  to  Mr.  Gillie?. 

Lord  Jujiice  Clerk.    Will  you  name  a  fourth  ? 

Mr.  Gerrald.  No,  my  lord  j  they  will  be  quite  fufftcient, 

JLord  Jnjtice  Clerk.  Now,  name  an  agent. 
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Mr.  Gerrald.  I  will  leave  it  to  your  lordfhips,  if  you  pleafe; 

Lord  Jujlice  CL'rk.  No,  you  muft  name  one  yourfelf.  Name 
two,  and  you  will  be  fure  of  one  or  other. 

Mr.  Gerrald.  Mr.  James  Gibfon,  and  Mr.  James  Campbell. 

Lord  Juftice  Clerk.  Now  I  am  fure  yau.  muft  be  confcious 
that  you  have  had  all  kinds  of  indulgence  ;  but  you  muft  be 
ready  next  Monday. 

Mr.  Gerrald.  As  to  myfelf  I  am  perfe&ly  ready  to  go  on 
now  with  the  defence  which  I  originally  intended  to  have  made* 


Monday,  March  10,   1794. 

The  Court  met  agreeable  to  adjournment,  when  Mr.  Gerrald 
again  placed  himfclf  at  the  bar.  The  Affize  being  called  over, 
and  the  Lord  Juftice  Clerk  having  defired  him  to  liften  to  his 
indictment, 

Mr.  Gerrald  (*\&,  my  lords,  I  feel  myfelf  under  the  painful 
neceflity  of  objecting  to  the  Lord  Juftice  Clerk  fitting  upon 
that  bench,  upon  this  plea,  that  his  lordfhip  has  deviated  from 
the  ftricl  line  of  his  duty,  in  prejudging  that  caufe  in  which  my 
fortune,  and  my  fame,  which  is  more  precious  to  me  than 
life,  is  actually  concerned.  1  beg,  therefore,  that  that  (holding 
a  paper  in  his  hand}  may  be  made  a  minute  of  this  Court.  My 
lords  I  am  totally  ignorant  of  the  mode  of  conducing  the  evi 
dence,  and  therefore  (hall  rely  upon  your  lordfhips  candor  for 
fetting  me  right  when  I  am  wrong  \  and  I  underftand  your 
Ibrdfhips  are  counfel  for  the  prifoner,  equally  with  thofe  ap 
pointed  by  the  Benoh. 

Lord  Henderland.   You  muft  read  it. 

{Mr.  Gerrald  then  read  as  follows  ;) 

"  Jofeph  Gerrald  ftated,  that  before  proceeding  to  trial  upon- 
the  criminal  letters  raifed  againft  him,  he  muft  take  the  liberty 
of  declining  the  Lord  Juftice  Clerk,  as  having  difqualified  him- 
felf  from  judging  in  the  prefent  queftion,  by  having  prejudged 
it.  In  order  to  (how  that  this  objection  was  not  made  at  ran 
dom,  Jofeph  Gerald  offered  to  prove  that  the  Lord  Juftice 
Clerk  had  prejudged  the  caufe  of  every  perfon  who  had  been  a- 
member  of  that  Affembly  calling  itfelf  THE  BRITISH  CON 
VENTION  •,  inafmuch  as  he  had  afferted,  in  the  houfe  of  James 
Rochead,  of  Inverleith,  that  "  the  Members  of  the  Britifti 
a  Conversion  deferved  tranfportation  for  fourteen  years, 
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<*  even  public  whipping  j"  and  that,  when  it  was  obje&ed  by  o, 
perfon  prefcnt  in  company,  that  the  people  would  not  patiently 
endure  the  inflicting  of  that  puniihment  upon  the  members  o£ 
the  Britim  Convention,  the  faid  Lord  Juftice  Clerk  replied, 
"  that  the  mob  would  be  the  better  for  the  fpilling  of  a  little 
**  blood."  I  pray  that  this  may  be  made  a  minute  of  the 
Court. 

[The  Lord  Jiijlice  Clerk  then  left  the  Chair,  which  was  taken  by 
Lord  llenderiand, ) 

Lord  Render  land.  Have  you  fubfcribed  it  ? 

Mr.  Gerrald.    No,  my  lord  j    1  did  not  know  that  that  was 
neceffary.   (  Svbfcrifas  it.') 

Lord  Henderland.  Do  you  wife,  to  be  further  heard  upon  it  ? 

Mr.  Gerrald.  I  defire  to  have  the  matters  alledged  fubftan- 
tiated  by  evidence. 

Lord  Henderland.  Your  lordfhips  have  heard  the  minute  of 
the  Court,  concerning  that  refpectable  judge  who  has  the  honor 
to  preiide  as  Vice-Prefident,  in  this  Court,  in  the  abfence  of  the 
Lord  Jufiice  General.  My  lord,  it  is  a  thing  perfectly  new  in 
the  annals  of  this  Court  j  nor  is  there  one  initance  to  be  found* 
in  our  records  upon  the  books  of  adjournal.  My  lords,  you 
have  heard  the  nature  of  the  complaint,  which  is  as  extraordi 
nary  as  it  is  unprecedented  j  and  it  will  become  you,  my  lords, 
well  to  weigh  what  is  the  import,  and  what  ought  to  be  the  le 
gal  effect,  of  fuch  an  objection  offered,  in  fuch  extraordinary 
cireumilances.  and  at  fo  early  a  period  as  this.  You  had  it  in 
a  different  form  indeed,  in  the  cafe  of  Margaret,  but  you  will 
confider  it  in  this  new  form,  in  this  new  guife  which  it  has  af- 
fumed  j  you  will  confider  how  far  it  is  important  in  its  nature, 
or  how  far  it  is  the  fame  that  was  offered  in  the  cafe  of  Mar- 
garotj.you  are  not  prohibited  from  forming  a  different  judg 
ment  upon  it  now  from  what  you  might  have  done  then  5  but 
I  thought  it  neceffary  to  bring  thefe  matters  under  your  lord- 
(hips  view,  before  you  proceed  to  give  your  opinion  upon  this 
fo  unprecedented  and  extraordinary  a  minute.  It  is  now  fub- 
mitted  to  your  confideration. 

Lord  EJkgrove.  My  lords,  this  objection  which  comes  before 
your  lordfhips  is  a  novelty  in  many  refpects  j  and  l  don't  think 
this  pannel  at  this  bar  is  well  advifed  in  making  it :  what  could 
be  his  motive  for  it  I  cannot  perceive.  He  has  the  happinefs 

B  4 


tft  being  tried  before  one  of  the  ableft  judges  that  ever  fat  iiff 
this  Court  ;  but  he  is  to  do  as  he  thinks  fit.  I  am  fure  he  can 
obtain  no  benefit  if  he  gains  the  end  he  has  in  viewj  and  there 
fore  I  cannot  perceive  his  motive,  unlefs  it  is  an  inclination,  as 
far  as  he  can,  to  throw  an  indignity  upon  this  Court. 

As  to  the  obje6Hon,  I  think  there  is  no  validity  in  it.  In  a 
former  cafe,  an  attempt  was-  made  t'o  ftart  the  fame  objection, 
by  the  pcrfon  then  to  be  tried.  I  don't  obferve  that  this  gen 
tleman  fays  his  name  was  ever  mentioned  in  that  convcrfation; 
or  that  any  thing  was  faid  of  him  individually;  but  he  fays  it 
was  an  exprelfion,  in  common  converfation,  importing  that  ho 
nourable  judge's  opinion,  that  thfe  members  of  the  Britifh  Con 
vention  mould  be  tranfported  for  fourteen  years,  and  even  pub 
licly  whipped.  I  do  not  conceive  what  intereft  this  gentleman 
has  in  it  j  he  has  not  yet  acknowledged  himfelf  a  member  of 
that  convention.  My  lord,  one  man's  conduct  may  be  different 
from  another's  in  that  aflembly.  As  to  the  expreflion,  it  could 
only  import,  hypothetically,  that,  if  that  convention  was  guilty 
of  the  crimes  Hated  againfl  them,  of  that  attempt  to  overthrow 
the  conflitution  of  their  country,  to  create  rebellion  and  infur- 
redion,  in  the  country,  then  the  punifhment  adapted  to  fuch  an. 
olFence  was,  in  his  opinion,  tranfportation  and  public  whipping. 
What  is  there  in  that  more  than  in  the  opinions  given  in  this; 
Court  already,  in  caufes  of  this  kind  ?  My  lords,  it  has  been 
fai-d  by  all  your  lordfhips,  in  this  Court,  that  if  the  perfons 
who  have  been  convifled  had  been  brought  to  trial  before  the- 
alteration  of  the  treafon  Jaw  by  the  union,  they  would  not  have 
been  tried  as  perfons  liable  to  arbitrary  punifhment,  but  recog 
nizable  as  high  treafon  ;  and 'the  perfon  at  the  bar  under  that 
accufation  would  have  been  tried  for  his  life,  and  on  conviction 
would  have  fullered  the  pains  of  death  and  forfeiture.  If  there 
fore  by  an  alteration  of  the  criminal  law  of  the  land,  this  crime^ 
which  goes  to  deftroy  the  conftitution  of  the  country,  is  made 
an  arbitrary  punifhment,  that  punifiiment  muft  be  the  higheft 
arbitrary  punifhment  that  can  be  inflicted  ;  and  therefore  I  fee 
nothing  in  that  opinion  which  imports  more  than  your  lordfhips 
fiave  all  faid  in  this  Court.  I  think  it  was  nothing  more  than  a 
general  opinion,  given  upon  the  nature  of  the  offence,  as  charged, 
that  it  was  a  convention  of  perfons  meeting  to  overturn  the- 
&appy  conftitution  of  this  country  j  and  giving  his  opinion  that 
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Jucli  an  offence  merited  that  punifliment.  I  am  fure  that  can* 
be  no  difqualification  from  fitting  in  this  Court,  where  the  fame 
opinion  has  been  given  by  all  your  lordihips.  It  is  dated  here, 
that  it  was  objected  by  a  perfon  prefent  in  company,  that  the 
mob  would  not  patiently  endure  the  infliction  of  that  punifh- 
ment.  I  don't  know  what  could  be  the  motive  of  any  perfoo. 
to  make  fuch  an  obfervation,  if  they  had  any  reafon  to  believe 
iuch  a  thing :  for  my  part,  I  think  it  is  a  moil  erroneous  obfer- 
Yation  j  for  I  have  a  better  opinion  o£  the  mob,  as  it  is  called, 
the^people  of  this  country,  than  to  think  that  they  are  capable 
of  affociating  for  acts  of  violence  in  defiance  of  the  laws.  I 
think  better  of  the  people  of  this  country,  than  that  they  would 
meet  together  for  the  purpofe  of  {lining  up  infurrection  and 
violence.  But,  my  lord,  it  is  no  more  than  faying  t]iis,  that  a 
aiob,  if  they  fliould  be  fo  ill-advifcd  as  to  break  out  into  an  in- 
furredlion,  with  an  intention  to  overthrow  the  conftitution,  they 
would  not  merit  companion,  in  cafe  the  magistrates  mould  be 
reduced  to  the  difagreeable  neceffity  of  refilling  force  by  force  ^ 
and  that  is  an  obfervation,  which,  I  dare  fay,  has  been  made  by 
a  thoufand  people  befides  his  lordihip  j  and  it  cannot  be  fup- 
pofed  that  that  was  to  prejudicate  the  trial  of  this  gentleman, 
who  will,  by  his  lordfliips  and  by  the  Court,  be  treated  as  an 
Innocent  man,  till  he  is  found  guilty.  My  lord,  to  fay  that  that 
is  prejudicating  him,  becaufe  he  fpoke  of  a  puniihment  with  one 
exception  (a  corporal  punimment)  which  had  been  inflicted 
upon  perlons  who  had  before  been  convicted,  is  carrying  the 
objection  beyond  all  degree  of  reafon  j  and  I  can  afcribe  it  to 
nothing  but  malevolence  and— defperation. 

Mr.  Gerrald.  My  lord,  I  come  here  not  to  be  the  object  of 
perfonal  abufe,  but  to  meet  the  juflice  of  my  country  :  had  I 
been  actuated  by  fuch  motives,  I  am  fure  I  ihould  never  have 
returned  to  this  country. 

Lord  Henderland.  I  defire  you  will  behave  as  becomes  a  man 
before  this  High  Court  -y  1  will  not  fuffer  this  Court  to  be  in- 
fulted. 

Mr.  Gerrald.  My  lord,  far  be  it  from  me  to  infult  this  Court — - 

Lord  Henderland.  Be  filent,  fir. 

Mr.  Gerrald.  My  lord — 

Lord  Henderland.  \  defire  you  will  be  filent,  fir, 

Mr.  Gerre/d.  My  lord,  I  am  fure  trjat  my  coming  to  tht$ 


country  (hews  that  I  was  actuated  by  tlie  pureit  principles  of 
jufiice. 

Lord  EJkgrove.  If  I  have  faid  any  thing  wrong,  I  will  very 
readily  retracl  what  I  have  faid  5  but  I  was  making  an  apologv 
for  this  objection,  that  I  cannot  afcribe  it  to  a  folid  objection  of 
counfel,  none  of  whom  have  flood  up  to  fupport  it.  I  meant 
nothing  more  by  what  I  was  faying  j  I  am  very  forry  for  the  ex- 
prcflion  I  made  ufe  of,  and  a(k  the  gentleman's  pardon  5  but,, 
upon  the  whole,  I  think  the  objedlion  an  irrelevant  one. 

Lord  Swinton.  My  lord,  an  objection  of  this  kind,  coming 
from  any  other  man,  I  (hould  confider  as  a  very  high  infult 
upon  the  dignity  of  this  Court  ;  but,  coming  from  him,  rtanding 
in  th«  peculiar  iituation  in  which  he  now  flands  at  the  bar, 
charged  with  a  crime  of  little  lefs  than  treafon,  the  infolence  of 
his  objection  is  fwallowed  up  in  the  atrocity  of  his  crime.  He 
has  objecled  againil  a  moft  worthy  and  refpeclable  judge,  that 
being  in  a  public  company  at  Inverleith,  he  faid  that  the  mem 
bers  of  the  Britim  Convention  (hould  be  whipped  and  tranl- 
ported  j  and  upon  a  lady  faying  the  mob  would  not  fuffer  it,  i 
lordlhip  is  faid  to  have  anfwered  that  in  that  cafe  they  would 
deferve  to  lofe  a  little  blood.  It  appears  to  me,  that  there  is 
not  the  fmalleft  relevancy  in  this  objection.  There  is  no  doubt 
but  there  are  reafons  why  a  judge  may  be  declined  according  to 
an  acl  of  parliament  :  the  law  is,  that  if  a  judge  has  any  intereft 
in  the  caufe,  that  he  can  either  win  or  lofe  by  it  j  if  ther'6  is 
capital  enmity  between  a  judge  and  the  party,  that  might  be  a 
good  reafon  for  his  being  declined. 

Mr.  Gerrald.   My  lord— 

Lord  Henderland.  Once  for  all,  fir,  I  mud  inform  you  that 
you  are  not  entitled  to   interrupt  the  judges  :  if  you  have  any 
thing  to  obferve,  after  any   one   of  them  is  done,  you  will  be 
permitted  to  fpeak  j  but  I  defire  that  you  will  behave  with  that? 
decency  which  becomes  you. 

Mr.  Gerrald.  My  lord,  I  refpeft  the  laws  of  my  country,  and 
I  (hould  not  refpeft  myfelf  if  I  did  not  j  which  I  flatter  myfelf  I 
fliall  always  do  :  for,  I  hope,  I  never  (hall  do  any  thing  which 
can  conftitute  a  ground  of  felf-degradation  in  my  own  opinion  ; 
out  I  fpoke  to  his  lordihip,  becaufe  I  underflood  his  lordftiip 
had  addreffed  me,  and  that  was  the  only  reafon  of  my  fpeaking. 

Lord  Swinton*  My  lord,  1  fay  there  is  no  relevancy  in  thk 
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i  »bje6Uon.     If  any  judge  here  {hall  have  enmity  againft  any  man 

whatever,  Handing  at  that  bar,  it  might  be  a  good  reafon  for  his 

being  declined  j  but  in  this  cafe  it  would  be  abfurd.     I  never 

heard  of  this  man's  name   ia  my  life,  before  he  came  into  this 

country,  and  I  dare  fay  his  lordfhip  never  did  j  and  what  intereft 

:  he  can  have  except  that  of  companion  for  a  man  in  that  unfor- 

jj  tunate   fituation,  I  cannot  tell  j  and  1  appeal  to  the  feelings  of 

i|  every  man  ;   1   fay  it  is  impoflible.     My  lord,  there  is  not  the 

I  fmalleft  ground  to  fuppofe   that  this  man  was   prejudicated  by 

that  converfation  j   and  therefore  I  think  the  objection  is  irre- 

''•  levant. 

Lord  Dunjinnan.  My  lords,  this  objection  is  new,  and  not  a 
little  extraordinary  3  it  very  much  furprized  me.  1  mall  enter 
into  no  obfervations  upon  his  conduct  j  and  I  think  your  lord- 
Ihips  ought  to  pay  no  attention  to  it,  either  in  one  fhape  or 
another. 

Lord  Abercromlle.  My  lords,  as  to  the  objection  made  by 
this  pannel—if  a  judge  is  guilty  of  a  breach  of  the  facred  truft 
repofed  in  him,  he  is  amenable  to  the  laws  of  his  country,  and 
may  be  impeached  for  that  offence  •,  he  may  be  punifhed  for  it, 
and  the  law  of  this  country  has  provided  againft  it  j  but,  my 
lord,  that  is  not  the  (hape  in  which  this  objection  comes  before 
you  j  it  comes  in  the  mape  of  a  difqualification.  Now,  my 
lords,  I  know  of  no  circumtlances  whatever  which  can  difqua- 
Mty  a  judge  from  fitting  to  difcharge  his  duty,  except  thofe  in 
the  aft  of  parliament.  But,  my  lord,  this  objedlion  applies 
equally  to  every  judge  who  fits  here.  Sure  1  am,  that  upon, 
every  occaiion  when  I  have  had  an  opportunity  of  giving  my 
opinion  upon  the  fubjecl,  I  have  never  hefitated  to  fay  that  I 
confidered  the  Britilh  Convention  as  a  confpiracy  of  a  moft  dan 
gerous  and  of  a  moil  criminal  nature. 

My  lord,  with  regard  to  the  unhappy  man  at  the  bar,  there 
is  not  a  doubt  that  the  prefumption  of  law  is  in  his  favour  5  he 
is  prefumed  to  be  innocent  of  the  charges  laid  againft  him,  tili 
he  is  found  guilty  by  a  verdict  of  his  country.  But  I  have  no 
hefitation  in  faying  now,  in  the  prefence  of  that  man,  in  the 
prefence  of  his  counfel,  and  Hn  the  prefence  of  this  audience? 
and  of  your  lordfhips,  that  if  he  mould  be  convicted  of  the 
crime  charged  againft  him  in  this  indictment,  I  mall  fay  that 
aven  fourteen  years  tranfportation  is  too  flight  a  punimment  for 


•an  offence  of  fuch  magnitude.  My  lord,  in  the  cafe  of  MSrga* 
rot  I  had  a  doubt,  but  that  doubt  was  whether  fourteen  vear* 
tranfportation  was  not  too  flight  a  punifhment  for  the  offence, 
aggravated  as  it  was  by  a  variety  of  circumltances,  and  in  parti 
cular,  by  the  very  improper  and  indecent  conduft  of  that  man 
to  the  Court  in  the  courfe  of  his  trial  -,  which,  for 'his  own  fake, 
I  hope  the  pannel  now  at  the  bar  will  not  do. 

Lord  Henderland.  Your  lordfhips  have  delivered  your  opini 
ons  fo  fully,  and  placed  this  queftion  in  fo  many  different  points 
of  view,  and  expreffed  yourfelves  in  fo  much  better  language 
than  I  can  do,  that  it  would  be  highly  improper  in  me  to  go 
over  the  fame  grounds  again  j  I  {hall  only  fay  that  I  perfedly 
agree  in  the  opinion  of  the  Court,  that  this  objection  is  not  well 
founded.  My  lords,  it  appears  to  have  been  a  tranfient  conver- 
fation,  with  refpecl:  to  the  crime  of  fedition,  and  the  punifhment 
due  to  it  :  but  is  that  to  be  the  ground  of  declining  a  judge  ? 
I  appeal  to  the  feelings  of  any  man  who  has  converfed  upon  this 
fubjeft  j  I  appeal  to  the  feelings  of  every  juryman  who  has  tried 
theie  cafes  ;  I  appeal  to  the  feelings  of  every  juryman  who  will 
try  thefe  cafes  ;  would  he  think  himfelf  bound  in  the  fmalleft 
degree  by  fuch  a  converfation  ?  would  he  think  the  cafe  pre 
judged  one  iota  ?  would  he  think  himfelf  hindered  from  ex 
amining  the  evidence,  or  from  weighing  the  arguments  with  the 
greateft  fairnefs,  and  with  the  utmofl  accuracy  ?  I  am  fure  he 
would  not.  To  fay  that  thefe  words  fhall  be  held  by  this 
Court  as  a  prejudication  of  any  judge  or  juryman  (for  1  know 
not  how  far  the  objection  may  go)  might  lead  to  the  moil  ex- 
tenfive  and  the  mod  dangerous  confequences,  for  ought  I  know, 
I  don't  fay  it  is  fo,  but  it  might  go  even  to  the  excluilon  of  all 
trials.  My  lords,  taking  it  in  this  point  of  view,  the  words  faid 
to  be  exprefted  in  the  manner  in  which  they  were  expreffe4,  and 
*he  occafion  upon  which  they  were  expreffed,  muft  all  go  toge 
ther  5  and  it  is  admitted  they  are  fo  far  fairly  told  you.  It  is 
not  faid  that  this  was  a  judicial  opinion  given  by  this  learned 
judge,  and  therefore  was  not  any  thing  like  a  prejudication  of 
what  he  might  do  in  this  Court  j  and  we  are  to  judge,  whether 
by  fair  inference  it  ought  to  be  held  fo,  whether  by  confulting 
the  common  fenfc  of  all  mankind,  for  that  is  the  teft  of  all  cri 
minality.  And  here,  my  lord,  a  refpeclable  judge,  an  honour  to> 
his  profeflion  and  abilities,  \vhoia  I  know  to  be  a  man  of  ths 


(     '7     ) 

riigheft  honor  and  the  ftrifteft  integrity,  is  to  be  tried  before  us  $ 
for  we 'arc  his  jury,  and  we  are  called  upon  by  our  great  oaths, 
as  judges,  and  laying  our  hands  upon  our  hearts,  to  fay,  that 
this  refpe&able  judge,  by  what  is  here  alledged,  is  to  be  ren 
dered  incapable  of  fitting  in  this  chair — to  be  degraded  from 
his  office,  and  held  unfit  to  judge  in  the  moft  important  trials  in 
this  country  •,  where  his  abilities,  fteadinefs,  and  knowledge  in 
law,  are  moft  required — I  cannot  go  fuch  a  length — I  think  it  is 
«ontrary  to  law  j  and  that  therefore  the  objection  is  irrelevant* 

The  objection  ivas  repelled. 

{Lord  Ilenderland  then  left  the  Chair,   and  Lord  Jit/lice  Clerk  re- 
fumed  it.) 

Lord  JuJI ice  Clerk.  Jofeph  Gerrald,  attend  to  the  criminal 
libel  that  is  to  be  read  againft  you. 

(The  Indictment  was  then  read  by  the  Clerk  of  the  Court  y  of  which 
the  following  is  a  true  copy.) 

GEORGE,  &c.  WHEREAS  it  is  humbly  meant  and 
complained  to  US,  by  our  right  trufty  ROBERT  DUNDAS,  Efq. 
of  Arnifton,  our  Advocate  for  our  interert,  upon  JOSEPH 
GERRALD  of  Hart-ilreet,  Bloomfbury  Square,  London,  and, 
prefently  or  lately,  refiding  in  the  Black  Bull  Inn,  head  of  LeitU 
Walk,  in  the  pariih  of  St.  Cuthberts  and  mire  of  Edinburgh  j 
THAT,  by  the  laws  of  this,  and  all  other  well  governed  realms, 
SEDITION  is  a  crime  of  an  heinous  nature,  and  feverely  pu- 
nifhable  :  YET  TRUE  IT  IS,  AND  OF  VERITY,  That 
the  faid  Jofeph  Gerrald,  above  complained  upon,  has  prefumed 
to  commit,  and  is  guilty  a£lor,  or  art  and  part,  of  the  foreiaid 
crime  j  IN  SO  FAR  AS,  a  number  of  feditious  and  ill-dif- 
pofed  perfons  having  illegal)}7  aflembled,  at  Edinburgh,  during 
the  months  of  October,  November,  and  December,  1793,  tVe 
faid  Jofeph  Gerrald,  above  complained  upon,  did  come  into  this 
country,  for  the  purpofe  of  joining  and  aflifting  thefe  perfons, 
and  became  a  member  of  their  illegal  and  feditious  affociatici\ 
and  meeting-,  which  illegal  and  feditious  aiTociation  and  meeting, 
at  firil  aiTembled  under  the  delignation  of  a  **  General  Convention 
of  the  Friends  of  the  People"  but  thereafter,  prefumptuouily  and 
feditioufly,  affumed  the  name  of  *'  The  Briti/h  Convention  of  the 
"  Delegates  of  the  People,  affuciated  to  obtain  Univerfal  Suffrage 
*  and  Annual  Parliaments ,-"  and  did  in  the  whole  form  and  man- 


aer  of  their  procedure,  as  well  as  in  the  principles  they  avowed 
and  propagated,  clearly  and  unequivocally  demonftrate  that  their 
-purpofes  were  of  the  molt  dangerous  and    deftru&ive   tendency, 
hoiHle  to  the  peace  and  happinefs,  and  tending  to  fubvert  the 
constitution  of  this  realm  j  imitating,  in   the  form  and  tenor  of 
their  proceedings,  the  Convention   of  France,  the   public   and 
avowed  enemies  of  this  country,  and  with  whom  Great  Britain 
then  was  and  ftill  is,  at  war  ;  the  members  calling  each  other, 
at  their  meetings,  by  the  name  of  Citizen  ;  dividing  themfelves 
into   Seftionti    receiving   reports   from   faid    Sections  j    fome  of 
which  bear  date,  '*  Liberty  Court."  "  Liberty  Stairs,"  "  Liberty 
**  Ha/i,"  "  FirJ}  year  of  tbe  Britifh  Convention,   one  and  indivi- 
*'  Jtb/e  ;"  and  iome  of  which  have  Vive  la  Convention  prefixed  to 
them,  and  end   with  faira  ;  instituting  Primary  Societies,  Pro- 
vincial  j4jjt'mb/ies.  and    Departments;  appointing   committees  of 
various  kinds,  fuch  as,  of  Organisation,  of  Injlrudions,  of  Fi 
nance,   and   of  Secrecy;    denominating  their  meetings    Sittings; 
granting  honors  of  Sittings ;  making  honourable  mention  in  their 
minutes  of  patriotic  donations';  and  infcribing  their  minutes,  with 
the/r/?  year  of  the  Britijh  Convention  :    AND  MOREOVER, 
the  members  of  the  faid  feditious  affociation,  under  the  defigna- 
tions  aforefaid,  did,  at  times   and    place   above  mentioned,  and 
particularly,  in  a  room  or  Mafons  Lodge  in  Blackfriar's  Wyndt 
in  the  city  of  Edinburgh  aforefaid,  hold   various  feditious   and 
illegal  meetings,  and  did  in  (aid  meetings,  wickedly  and  felo-; 
Bioufly,  make   harangues  and   fpeeches,  as  well  as  motions  and 
refolutions,  of  a  feditious  tendency  ,  the  fubHance  of  all  which 
was,  under  their  authority,  at  Icaft   with   their  knowledge  and 
approbation,  not  only  minuted,  but  publifheel   in  a  newfpaper* 
publifhed  at  Edinburgh,  entitled  "  The  Edinburgh  Gazetteer," 
and  through  that  medium  circulated  among  the  lieges.     AND 
the  faid  Jofeph  Gerrald,  not  only  approved  of  and  concurred  in 
thefe  wicked  and  feditious  motions  and  refolutions,  but  did  wick 
edly  and  felonioufly  make  harangues  and  fpeeches,  and   take  aty 
aftive  part  in  all  the  illegal   proceedings  of  jhe  faid  affociation, 
was  frequently  named,  and  acled  as  a  member  of  their  commit 
tees,  and  as    Prefident  or   Chairman  of  the   aflbciation.     AND 
PARTICULARLY,  upon  Tlmrfday  the  2ift   day  of  Novem 
ber  1793,  or  one  or  other  of  the  days  of  that  month,  or  of  the 
months  aforefaid,  the  faid  Jofeph  Gerrald,  did  wickedly  and  fe- 
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lonioufly  addrefs  the  faid  illegal  and  feditious  meeting,  when 
affembled  and  refolved  into  a  Committee,  for  '.lie  purpofe  of  con- 
fidering  of  a  Plan  of  Union,  in  a  fpeech  of  the  following,  or  fi- 
milar  import. 

"  Whatever  difference  of  opinion  may  arife  within  thcfe  walls, 
"  I  fuppofe  we  have  all  one  common  object  in  vir.w  :  we  all 
"  live  under  the  fame  form  of  government,  have,  the  fame  grie- 
"  vances  to  complain  of,  and  feek  the  lame  redrefs.  It  was  juil- 
"  ly  obferved  by  Citizen  Callander,  That,  foon  after  the  union 
"  of  the  crowns  of  England  and  Scotland,  the  people  of  both 
"  countries  were  deprived  of  fome  of  their  molt  valuable  privi- 
"  leges.  It  was  from  that  period  that  the  greateft  encroach- 
"  ments  began  to  be  made  on  public  liberty  j  but,  if  that  union 
**  has  operated  to  rob  us  of  our  rights,  let  it  be  the  object  of 
"  the  prefent  one  to  regain  them.  If  the  event  exifts  for  our 
"  fhame,  as  it  has  exifted  for  our  chaftifement,  let  it  alfo  exift 
"  for  our  inftruction. 

"  Some  doubts  have  been  introduced  reflecting  our  right  to 
<c  univerfal  fuffrage.  I  apprehend  that  we  may  juftly  claim  it 
"  as  our  inheritance  from  nature  j  but  we  can  with  confidence, 
"  bccaufe  we  can  with  truth,  appeal  to  antiquity  for  our  title  to 
"  this  right  j  and  it  will  be  found  to  have  been  exercifed  by  our 
"  anceftors  in  its  fulled  extent.  It  mud  be  confeffed,  however, 
"  that,  in  the  early  periods  of  our  hiftory,  there  exifted  a  body 
"  of  men  called  Slaves  :  happily,  this  diftinction  does  not  exift 
"  in  our  days  j  and,  if  there  are  political  flaves,  it  is  time  that 
u  they  (hould  exift  no  longer. 

"  In  eftabliftiing  the  right  of  univerfal  fuffrage,  the  Conven- 
*'  tion  may  perhaps  give  offence  to  the  fattellites  of  defpotifm  -y 
"  but,  while  we  can  eftabliih  our  demand  on  the  immutable 
"  principles  of  juftice.  we  may  at  the  fame  time  prove,  that  it 
(t  is  perfectly  agreeable  to  the  fpirit  of  our  conftitution. 

"  Under  the  Saxon  Government,  the  people  met  frequently 
"  in  the  different  divirons  of  the  country,  in  affemblies  called 
"  Follonotes.  There  they  deliberated  j  there  every  man  had  a 
"  voice  in  choofing  'jis  reprefentatives  j  tin  concurrence  of  the 
"people  was  neceffa  y  to  the  jafflUniniftration  of  government; 
*'  and  they  obeyed  the  laws  which  themfelves  had  made.  The 
*'  King  of  England  ufed  to  fit  in  the  Folkmote  j  and,  I  believe, 
"  it  would  be  more  to  his  own  advantage  if  he  fat  there  now* 


C    *o    ) 

**  In  the  progrefs  of  time',  however,  great  deviations  have  been 
*'  made  from  the  original  purity  of  the  conflitution,  and  the  na- 
"  tional  representation  has  been  fuppofed  to  be.  fometimes  influ- 
*'  enced  by  motives  not  altogether  congenial  to  the  happinefs  of 
*'  the  people.  Human  nature  is  fo  conftituted,  that  every  man 
"  is  inclined  to  purfue  his  own  individual  intereft  in  preference 
"  to  that  of  others.  If  you  appoint  a  man  to  aft  as  your  agent, 
"  ajid  make  his  fituation  fuch  that  he  has  every  temptation  to 
"  betray  you  without  incurripg  the  danger  of  being  called  to  an 
""  account,  the  probability  is,  that  he  will  facrifice  your  interefts 
'*  to  his  own.  It  is  therefore  that  a  free  fuffrage  of  the  people 
"  is  what  every  man  ought  to  defire,  as  that  alone  can  make  the 
"  intereft  of  the  reprefentative  andhisconftituentthe  fame.  The 
"  great  ^art  of  government,  I  apprehend,  is  this,  that  all  mould 
"  l>e  governed  by  all  j  but  unhappy  is  the  country  where  men 
**  are  called  upon  by  every  intereft  to  a&  in  oppoiition  to  their 
"  duty. 

"  Much,  of  late,  has  been  faid  about  meetings  of  mobs.  I 
"  apprehend  that  no  meeting  of  the  people  can  be  called  a  mob, 
"  if  their  deliberations  be  directed  towards  the  public  good  j 
*'  but  if  men  meet  for  an  oppofite  purpofe,  for  promoting  the 
"  mifery  or  the  definition  of  the  human  race,  though  they 
"  fhould  fit  with  crowns  on  their  heads  and  fceptres  in  their 
*'  hands,  they  are  truly  a  mob. 

;<  Were  all  mankind  to  aflemble  in  public  meetings,  one  of 
"  two  things  muft  fallow  j  either  they  will  behave  properly  or 
"  improperly  ;  if  properly,  their  meeting  will  tend  to  good  ;  if 
**  improperly,  it  carries  its  own  cure  along  with  it.  The  people 
"  will  be  foon  brought  into  a  better  method  by  a  fenfe  of  felf- 
4i  prefervation,  by  which  they  will  correct  the  errors  into  which 
"  they  have  fallen. 

"  It  may  occur,  that  the  voice  of  the  people  may  be  wrong 
M  when  their  understandings  are  perverted  by  prieftcraft,  ordark- 
t4  ened  by  political  fuperftition,  like  the  voice  once  heard  in 
u  Jerufa-lem,  of  crucify  him!  crucify  him!  when  that  nefarious 
"  deed  was  perpetrated,  at  which  the  fun  hid  his  head  in  darknefs 
"  and  in  blood.  But,  were  the  tyrants  of  the  earth  as  felicitous 
"  to  enlighten  as  they  are  to  punifli  their  unfortunate  fubjefts ; 
il  were  governments  to  inftrucl:  the  poor,  inftead  of  hanging  up 


"  their  bodies  on  gibbets  j  the  voice  of  the  people  would  then 
**  be  the  voice  of  God.1' 

"  By  the  Norman  Conqueft,  or  rather  Robbery,  (for  that 
"  tranfaction,  like  every  other,  is  to  be  confidered  by  its  confe- 
"  quences)  the  right  of  voting  was  greatly  curtailed  j  but  furely 
"  we  can,  with  great  propriety,  meet  to  petition  Parliament  for 
"  the  reftoration  of  the  right  of  univerfal  fuffrage;  a  right  which 
4i  is  fo  neceflfary  to  the  juit  adminiftration  of  government  j  for, 
*'  if  any  man  comes  and  tells  me  that  I  muft  pay  a  tax  to  which 
"  I  have  never  confented,  neither  by  myfelf  nor  my  reprefenta- 
"  tive,  What  am  I  to  think  of  the  legality  of  his  claim  ?  When- 
"  ever  money  is  taken  from  the  people  by  a  military  power,  or 
"  by  any  other  authority  not  delegated  by  themfelves,  call  that 
"  government  what  you  will,  it  is  a  government  of  force — it  is 
"  the  fword  which  governs.  The  right,  then,  of  univerfal  fuf- 
"  frage,  of  which  we  have  been  fo  unfortunately  and  unjuftly 
"  deprived,  I  repeat,  is  not  only  a  natural  right,  but  alfo  an  in- 
"  herent  principle  of  the  conttitution.  In  the  early  periods, 
"  every  man  had  a  vote  for  his  reprefentative.  With  fome  little 
"  variation,  the  practice  continued  for  ages  -7  it  underwent  con- 
"  fiderable  alterations  at  the  Conqueft  j  a  period  at  which  the 
*4  goodly  fabric  of  Anglo-Saxon  government  was  undermined, 
"  and  the  ftructure  of  tyranny  erected  in  its  (lead. 

u  It  has  been  obferved,  that  the  Revolution  of  1688  does  not 
"  produce  the  advantages  which  might  have  been  expected  from 
"  fuch  an  event.  It  is  true  that,  at  the  Revolution,  univerfal 
"  fuffrage  was  not  difpenfed  to  the  people  with  that  liberality 
"  which  it  ought  to  have  been',  but  ftill  the  prefent  form  of  go- 
"  vernment,  in  my  opinion,  no  more  refembles  the  Revolution, 
"  than  a  dead  putrid  carcafe  does  a  living  body. 

"  The  principal  advantage  of  the  Revolution  was,  that  it  made 
"  the  chief  magiftrate  refponlible  for  his  truft,  by  eftabliihing 
"  the  right  of  the  people  to  alter  the  line  of  fucceflion  to  the 
"  throne.  The  Houfe  of  Hanover,  if  they  are  wife,  will  not  be 
"  averfe  to  revolution  principles',  for  it  is  in  confequence  of 
"  thofe  principles  that  the  prefent  monarch  reigns  in  Britain. 
"  A  worthy  member,  I  believe  with  the  beft  of  intentions,  called 
"  another  to  order,  and  faid  he  was  going  too  far: — no  man, 
"  I  apprehend,  goes  too  y^r,,unlefs  he  goes  beyond  the  rule  of 
"  right — unlefs  he  violates  the  truth.  If  the  members  who  "com- 
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"  pofe  a  government  abufe  their  truft,  May  they  not  be  refitted?- 
M  And,  if  there  exilied  a  right  in  any  pseceding  generation  t© 
"  amend  the  connotation,  Can  it  be  faid  that  that  right  does  not 
*'  equally  belong  to  the  prefent  ? 

"  Let  us  then  endeavour  to  inftruct  the  people  in  their  rights, 
"  and  to  inform  them  of  our  views  and  our  intentions  j  they  wilL 
"  come  and  iign  our  petitions,  and  we  (hall  be  enabled  to  fend 
"  them  up  fubfcribed  bv  a  majority  of  the  people.  *  The  voice 
"'of  the  people  will  be  heard,  whenever  it  is  fpoken  in  the  lan- 
"  guage  of  truth,  and  by  a  number  fo  refpedtable  as  to  command 
"  attention  j  and  it  will  foon  have  that  refpe£tability,  if  we  have 
'*  reafon  on  our  fide. 

"  As  to  the  manner  in  which  the  union  is  to  be  formed,  we 
"  may  find  precedents  for  it  in  our  early  hiitoryj  but  the  firil 
'*  thing  to  be  done,  is  to  enlighten  the  people  j — endeavour  to* 
"  diffufe  the  principle  on  which  you  a£L  When  you  have  got 
"  a  fufficient  number  in  every  diitri<^,  eftabliih  a  correfpondence 
"  among  them  j — mew  them  the  neceffity  of  uniting  in  the  com- 
"  mon  plan  of  co-operation  \  then  the  people,  aflembled  in  the 
*'  different  departments  of  the  country,  will  referable  the  ancient 
"  Folkmotes,  and  will  fpeak  in  language  too  reafonable  to  be 
**  confuted,  and  too  peremptory  to  be  refufed. 

"  The  manner  in  v»xhich  they  mould  organize  themfelves  is  of 
"  very  important  confideration  j  and  they  ought  to  be  particularly 
"  careful  what  perfons  they  chufe  for  delegates  to  the  next  con- 
44  vention :  let  them  be  plain  men,  fuch  as  I  fee  here  j — none 
"  who  have  ever  breathed  the  peftilential  air  of  a  court — or 
"  bowed  the  knee  to  ariftocracy.  Let  us  renounce  all  attachment 
"  to  parties,  and  be  no  more  deceived  by  the  pretended  patriot- 
"  ifm  of  the  great.  During  the  American  war,  reformers  and 
"  patriots  fprung  up  like  mumrooms,  without  any  diminution  of 
"  public  burdens.  Like  mumrooms  they  were  mort-Hved  j  for 
'*  they  fprung  from  a  foil  of  dung,  a  hot-bed  of  corruption.  Pitt 
"  has  fucceeded  to  Fox,  and  Fox  to  Pitt,  without  any  reform 
"  being  obtained  j  but  let  us  no  longer  put  faith  in  fuch  men, 
"  unlefs  they  bring  forward  a  reform  founded  on  annual  parlia- 
"  ments  and  univerfal  fuffrage  : — that  only  is  the  kind  of  reform. 
"  which  will  fatisfy  the  people,  and  which  they  will  never  ceafe 
4<  to  claim  as  their  due.  Depend  upon  it,  whenever  the  leaders 
'*  ef  parties  fee  that  the  people  are  determined  upon  having 


Vi  lights,  they  will  not  only  endeavour  to  fwim  along  the  ftream, 
*'  but  will  ftrive  to  direct  its  courfe.  Truft  them  not — they  did 
'"  not  come  forward  in  the  hour  of  public  danger; — Why  then 
**  fliould  they  be  trufted,  when  they  feek  your  favour  only  for 
"  perfonal  convenience? 

"  The  city  of  York  has  been  propofed  as  a  proper  and  cen- 
"  trical  place  for  the  meeting  of  next  convention;  but  1  can  af- 
**  fure  you  that  city  is  the  feat  of  a  proud  anftocracy,  the  feat 
"  of  an  archbiihop;  however,  I  would  not  object  to  going  there: 
**  as  the  Saviour  of  the  world  was  often  found  in  the  company 
44  of  finners,  let  us  go  there  for  the  fame  gracious  purpofc,  to 
*'  convert  to  repentance.  The  borders  of  this  country  and  Eng- 
*'  land  were  mentioned  by  another  member,  and  I  ihould  rather 
*'  prefer  fome  place  there-;  for  we  ftiould  have  this  pleafing  re- 
"  fleclion,  that  we  meet  for  promoting  philanthropy  and  peace, 
"  on  the  ground  which  had  been  often  drenched  with  the  blood 
"  of  our  anceftors.  Let  us  then,  fellow  citizens,  unite  heart  and 
*'  hand  to  bury  the  hatchet  of  natural  antipathy,  which  the 
**  wicked  policy  of  courts  once  inftigated  us  to  wield.  Let  us 
*'  brighten  the  chain  of  national  friendihip.  Let  there  be  no 
"  other  wilh,  either  among  Scots  or  Engliih,  than  to  obtain 
""  freedom,  and  no  other  rivalfhip,  than  who  lhall  beft  deferve 
tf;  it." 

FURTHER,  at  a  meeting  of  the  faid  affociation,  upon  the  25tli 
day  of  the  faid  month  of  November  1793,  or  on  ^orne  one  or 
other  of  the  days  of  that  month,  or  of  the  months  aforefaid,  with 
in  the  room  or  Mafon-lodge  aforefaid,  Alexander  Callender,  one 
t)f  the  members,  having  made  a  motion  of  the  following  or  fimt- 
lar  tenor,  "  That  in  cafe  the  minifter,  or  any  other  member  of 
"  either  Houfe  of  Parliament,  bring  forward  a  motion  for  leave 
"  to  bring  in  a  Convention  Bill,  fuch  as  has  pafled  in  Ireland, 
<;  to  prevent  the  people  from  meeting  according  to  their  juft 
*'  rights  by  the  Revolution,  the  fame  motion  ihall  be  notice  to 
"  the  delegates  to  meet  in  convention,  to  aflert  their  rights ;" 
the  faid  motion  was  made  the  fubjeft  of  difcuflion  in  the  faid 
meeting,  on  the  27th  day  of  the  faid  month,  or  on  one  or  other 
of  the  days  of  that  month,  or  the  months  aforefaid,  when  fun- 
dry  amendments,  of  a  wicked  and  feditious  tendency  were  pro~ 
yofed ;  and  the  faid  motion,  with  the  amendments,  having  been. 
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by  the  faid  meeting,  referred  to  Tome  of  the  members  thereof  a* 
a  committee,  to  draw  up  a  motion  from  the  whole,  Charles  Sin 
clair,  one  of  the  members  of  the  faid  committee,  did,  upon  the 
hfc  day  of  the  faid  month  of  November,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  the  months  aforefaid,  read  to  the 
f*id  affociation  or  meeting,  when   alTembled  within  the  room  or 
Mafon-lodge  aforefaid,  the  amendments  upon  the  faid   motion, 
as  agreed  on  by  him  and  the  committee  aforefaid  j  when  the  faid' 
affociation  or  meeting  did  wickedly  and  felonioufly,    then  and 
there,  all  the  members  ftanding  on  their  feet,  falemnly  and  un- 
animoufly  eome  to  a  refolution  of  the  following  import  or  tenor: 
1  That  this  convention,  confidering  the  calamitous  confequen- 
•'  ces  of  any  aa  of  the   legiflature  which   may  tend  to  deprive 
the  whole,  or  any  part  of  the  people,  of  their  undoubted  right 
to  meet,  either  by  themfelves  or  by  delegation,  to  difcufs  any 
'  matter  relative  to  their  common  intereft,  whether  of  a  public 
'  or  private  nature,    and  holding  the  fame  to  be  totally  incon- 
'  fiftent  with  the  firft  principles   and  fafety  of  fociety,  and  alfo 
fubverfive  of  our  own  and  acknowledged  confHtutional  liberties, 
!*  do  hereby  declare,  before  God  and  the  world,  that   we  mail 
'  follow  the  wholefome  example  of  former  times,  by  paying  no 
"  regard  to  any  aft  which   mail  militate  againft  the  constitution 
of  our  country;  and  (hall  continue  to  affemble,  and  confide  r. 
"  of  the  beft  means  by  which  we  can  accompliih  a  real  reprefen- 
"  tation   of  the  people,  and  annual  election,  until  compelled  t* 
"  defift  by  fuperior  force. 

"  And  we  do  refolve, 

'  That  the  firft  notice  given  for  the  introduaion  of  a  Conven- 
'  tion  Bill,  or  any  bill  of  a  fimilar  tendency  to  that  paffed  in 
'  Ireland,  in  the  laft  feffion.  of  their  parliament  j 

M  Or   any  bill  for  the  fufpenfion  of  the  Habvas  Corpus  A8,  or 
"  the  aa  for  preventing  wrongous   imprifonment,  and  againft  un- 
"  due  delays  in  trials  in  North  Britain  ; 
"  Or  in  cafe  of  an  invafion  j 

Or  the  admiiTion  of  any  foreign  troops  whatfoever  into  Great 
"  Britain  or  Ireland  5  all,  or  any  one,  of  thefe  calamitous  sir- 
"  cumftances,  fliall  be  a  fignal  to  the  different  delegates  to  re- 
**  pair  to  fuch  place  as  the  Secret  Committee  of  this  convention 
^  ftall  appoint  5  and  the  firft  fcven  members  fhall  have  power  to 
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**  declare  the  filings  permanent ;  and  twenty  >one  fhall  conftitute 
**  a  convention,  and  proceed  to  bufinefs. 

'•'  The  convention  doth  therefore  refolve,  That  each  delegate, 
'"  immediately  on  his  return  home,  do  convene  his  conftituents, 
"and  explain  to  them  the  neceffity  of  electing  a  delegate,  or  de- 
41  legates,  and  of  eftablifhing  a  fund  without  delay,  againit  any 
*'  of  tbefe  emergencies,  for  his  or  their  expence  j  and  that  they 
"  do  inftruft  the  faid  delegate,  or  delegates,  to  hold  themfelves 
*'  ready  to  depart  at  one  hour's  warning." 

Which  feditious  refolution  the  faid  Jofeph  Gerrald  not  only 
approved  of,  but  immediately,  on  its  being  £o  agreed  to  and 
paired,  did,  on  the  day,  and  within  the  place  aforefaid,  wickedly 
and  felonioufly  addrefs  the  faid  meeting  or  aflbciation,  in  a  fpeech 
.of  the  following  or  firnilar  import  : 

"  I  rife  to  congratulate  the  convention  on  the  adoption  of  this 
"  refolution,  not  only  on  the  propriety  of  the  meafure  itfelf,  but 
"  on  that  unanimity  and  folemnity  with  which  it  has  patted. 

"  I  have  not  been  able  to  procure  a  copy  of  the  iniquitous  act 
*'  which  has  excited  fuch  abhorence  ;  but  I  have  here  the  heads 
*"  of  the  bill  in  the  fpeech  of  Mr.  Grattan,  the  man  who,  while 
"  he  fpoke  againft  the  bill,  at  the  fame  time  betrayed  the  liber- 
•"  ties  of  his  country.  This  bill,  commonly  called  the  Conven- 
"  tion  Bill,  which  paffed  in  the  laft  feffion  of  the  Parliament  of 
"  Ireland,  and  which  is  the  prototype  of  what  may  be  attempted 
"  in  Britain,  breathes  fuch  a  fpirit  of  cruelty  and  oppreffion,  that 
"  if  tyranny  were  to  be  perfonified,  it  could  not  fpeak  in  language 
"  more  infulting  to  the  feelings  of  mankind. 

"  By  the^/SVy?  head  the  delegates  of  the  people  are  not  allowed 
"  to  meet  to  petition  Parliament.  Surely  defpotifm  could  not  be 
**  more  flrongly  expreffed  even  in  Turkey.  There  every  Ba- 
"  maw  liftens  to  the  petitions  of  his  trembling  Haves  j  yet  that 
"  privilege  is  denied  to  the  people  of  Ireland.  But  it  has  been 
"  faid,  to  ufe  a  common  expreflion,  this  bill  was  firft  palTed  in 
"  Ireland  to  feel  the  pulfe  of  the  people  of  Britain,  that  our  ru- 
"  lers  might  know  if  it  beat  high  with  indignation,  or  if  the  blood 
"  run  coldly  in  our  veins  j  and  we  are  willing  to  bow  our  necks 
"  to  the  yoke,  and  fuffer  in  fear  and  in  filence. 

"  In  ihefecond  head,  they  are  forbidden  to  meet  for  the  pur* 
u  pofe  of  afking  the  redrefs  of  grievances.  Good  God  !  What  is 
<*  government  inftituted  for,  if  it  is  not  for  the  redrefs  of  grier-, 
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"  ances  ?  I  had  thought  that  in  the  moft  defpotic  government 
"  the  people  were  permitted  to  utter  their  complaints,  and  beg 
"  to  be  relieved  of  their  fufferings  j  but,  at  the  clofe  of  the  i8th 
"  century,  we  find  this  laft  indulgence  to  flaves  denied  to  a  part 
"  of  the  'Britifti  empire.  Our  government  boafis  that  it  is  the 
"  beft  in  the  world  ;  but  it  is  not  in  Ireland  that  we  are  to  look 
"  for  its  excellencies.  Whenever  a  government  tells  the  people 
"  that  they  muft  not  petition,  that  government  is  tyranny  j  and 
"  whatever  you  may  be  told  of  its  acts  of  Parliament  in  favour 
"  of  liberty,  thefe  ads  of  Parliament  are  fet  afidc  j  they  arc  mere 
"  pieces  of  parchment,  and  of  no  more  value. 

"  The  third  head  makes  it  a  capital  offence  to  confider  of  any 
"  public  concern.  Now,  to  make  a  road,  or  build  a  bridge,  are 
«'  public  concerns  j  and  of  courfe  the  people  of  Ireland  cannot 
"  meet  on  bufmefs  of  that  nature,  without  making  themfelves 
"  liable  to  the  penalty  of  this  law. 

*  "  Though  I  could  not  get  a  copy  of  this  bill,  the  heads,  which 
"  I  have  read,  are  fufficientiy  explanatory  of  its  deteftable  prin- 
"  ciples  ;  and  I  hope  the  meafure  which  has  paffed  this  night  will 
"  convince  the  minifter,  that  we  are  determined  to  guard  againft 
"  every  attempt  that  may  be  made  to  deprive  us  of  our  lights  $ 
"  and  though  by  fome  it  may  be  thought  a  bold,  by  fame  a  daring 
"  meafure,  yet  it  will  be  found  the  beft  for  fecuring  the  peace 
"  of  our  country  j  for  if  fuch  a  law  were  fuffered  to  pafs,  if  men 
"  were  not  allowed  to  utter  their  complaints,  a  number  of  fierce 
"  and  rancorous  paflions  would  arife,  and  we  would  feek  to  ap- 
"  peal  to  that  laft  terrible  decifion,  the  event  of  which  is  uncer- 
««  tain,  but  which  God  and  nature  allows. 

«'  If  the  fervility  of  the  people  had  been  lefs  ;  if  they  had  dar^ 
«'  ed  to  meet,  and,  in  place  of  murmuring,  to  have  told  their 
"  rulers  that  there  was  danger  in  feeking  to  deprive  them  of  their 
"  liberties,  we  would  not  have  had  to  adopt  this  refolution  to 
"  night  5  but  when  I  faw  the  calm  deliberate  countenances  of  all 
"  prefent,  and  the  folemn  manner  in  which  it  was  paffed,  1  was 
"  convinced  that  it  would  not  only  be  a  refolution  of  words,  but 
*:  a  rule  of  acYion." 

AND  FURTHER,  upon  the  faid  28th  day  of  November,  or 
one  or  other  of  the  days  of  that  month,  or  months  aforefaid,  and 
within  the  room  or  Mafons-lodge  aforefaid,  after  the  forefaid 
refolution  had  been  fo  puffed,  and  the  forefaid  fpcech  fo  mad* 


by  '^c  laid  Jofeph  Gerrald,  a  motion  having  been  made  m  iifce 
faid  meeting,  in  the  following  words,  or  in  words  of  a  fimilar 
import  and  tendency  :  "  That  a  Secret  Committee  of  three  and 
4t  the  Secretary  be  appointed  to  determine  the  place  where  fuch 
<;  Convention  of  Emergency  (hall  meet  :  That  fuch  place  (hall 
"  remain  a  fecret  with  them  and  with  the  Secretary  of  this  Con- 
"  vention  :  And  that  each  delegate  (hall,  at  the  breaking  up  of 
•**  the  prefent  feflion,  be  entrufted  with  a  fealed  letter,  contain- 
"  ing  the  name  of  the  place  of  meeting  :  This  letter  (hall  be  de- 
**  livered  unopened  to  his  conltituent?  ;  the  receipt  of  which 
"  (hall  be  acknowledged  by  a  letter  to  the  Secretary,  preferved 
"  in  the  fame  ftate,  until  the  period  (hall  arrive  at  which  it  (hall 
"  be  deemed  neceffary  for  the  delegates  to  fet  out  5"  the  faid 
meeting  did  wickedly  and  feditioufly  unanimoufiy  approve  of  the 
fame.  AND  at  a  fubfequcnt  meeting,  upon  the  4th  day  of  De 
cember  1793,  or  one  or  other  of  the  days  of  that  month,  or 
months  aforefaid,  and  within  the  faid  room  or  Mafons-lodge 
aforefaid,  it  having  been  moved  by  Maurice  Margarot  one  of  the 
members  of  the  faid  meeting.  **  That  the  moment  of  any  illegal 
*'  difperfion  of  the  prefent  Convention,  (hall  be  confidered  as  a 
*'  fummons  to  the  delegates  to  repair  to  the  place  of  meeting,  ap- 
"  pointed  for  the  Convention  of  Emergency,  by  the  fecret  Com* 
*'  mittee  j  and  that  the  Secret  Committee  be  inftrucled  to  pro- 
"  ceed  without  delay  to  fix  the  place  of  meeting  5"  the  faid 
meeting  did  wickedly  and  itditioufly,  "  unanimoufiy  refolve  the 
"  fame,  and  appointed  the  Secret  Committee  to  proceed  as  de- 
"  fired."  AND  FURTHER,  on  Friday  the  6th  day  of  De 
cember  1793,  or  upon  one  or  other  of  the  days  of  that  month, 
or  of  the  months  aforefaid,  the  faid  illegal  aflbciation  or  meeting 
having  again  affembled  in  a  room  or  work-mop  belonging  to,  or 
poffeffed  by,  John  Laing,  wright,  (ituated  in  Lady  Lawfon's 
Yard,  fouth  fide  of  Crofscaufeway,  in  the  pari(h  of  St.  Cuthbert's 
and  (hire  of  Edinburgh,  Harry  Davidfon,  Efq.  Sheriff-fubftitutc 
of  Edinburgh,  having,  in  difcharge  of  his  duty,  repaired  to  the 
faid  room  or  work-mop,  in  order  to  difperfe  the  faid  illegal 
meeting,  the  faid  Jofeph  Gerraki,  with  his  affociates,  did  then 
and  there  refift  the  faid  Sheriff  fub(tit ate,  and  refufed  to  difperfe 
without  being  compelled  j  and  fo  much  fo,  that  after  the  faid 
Sheriff  fubftitute  had  entered  the  room,  and  defired  them  to  dif 
perfe,  the  faid  Jofeph  Gerrald  wickedly  and  felonioufly  exclaimed, 
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"  The  rights  of  Britons  are  violated  by  this  illegal  interruption  of 
"  our  peaceful  meeting.     It  is  force,  not  reafon,  with  which  our 
**  enemies  affail  us.    I  defy  them  to  aflign  one  reafon  againft  the 
"  lawfulnefs  of  our  meetings ;  but  if  they  thrift  after  our  blood, 
*'  they  may   now  gratify   themfelves  j  mine  I  mall  fee  flow  with 
"  pleafure,  if  with  it  flows  the  freedom  of  my  country."     AT 
LEAST,  he  expreffed  himfelf  in  language  of  the  above  import  j 
and  did  afterwards  take  the  chair  as  piefes  of  the  meeting,   and 
prefumptuoufly  did  continue  to  fit  and  act,  until  he  was,  by  the 
f.id  Sheriff-fubftitute,  pulled  from  the  chair  j   which  condu&  of 
the  faid  Jofeph  Gerrald  was  highly  aggravated,  from  the  circum- 
ftance  that  the   faid  illegal  affociation  had   been,  the  preceding 
day,  difperfed  by  the  magistrates  of  Edinburgh,  as  being  illegal  j 
and  alfo,  that  the  faid   Jofeph  Gerrald   had,  the  preceding  day, 
been   apprehended  on  a  warrant   of  the  faid   Sheriff  fubftitute, 
and  ordered  to  be  committed  to  jail,  for  being  a  member  of  the 
faid  illegal  affociation,  till  liberate  in  due  courfe  of  law.     And 
the  faid  Jofeph  Gerrald,  when  apprehended  and  carried   before 
Harry  Davidfon,   Efq.  Sheriff-fubftitute  of  the  county  of  Edin 
burgh,  on  the  jth  of  December  1793.  ^'^»  *n  ^s  preience,  emit 
and  fign  a  declaration.      And  fundry  papers  having  been  found 
in  the  poffeflion  of  the  faid  Jofeph  Gerrald  when  firft  apprehend 
ed  and  afLer wards  infpecled  in  his  prefence,  by  authority  of  the 
Sheriff  of  Edinburgh,    two  lifts  or  inventories  of  thefe  papers 
•were   made   up  5    one   of  which,  confifting  of  ten  articles,  fub- 
fcribed  by  the  faid  Jofeph  Gerrald,  and  William  Scott,  Procu- 
rator-fifcal  of  the  county  of  Edinburgh;  and  the  other,  of  nine 
articles,  is  tubicnbed  by  the  faid  William  Scott  and  the  Sheriff, 
fublHtute.      Which  inventories,  with  the  whole  articles  therein 
contained,  (except  No.  i.  which  had  been  returned  to  the  faid 
Jofeph  Gerrald  :)  as  alfo,  the  forefaid   declaration  emitted   by 
him  before  the  Sheriff-fubftitute   of  Edinburgh  j  together  with 
copies  of  Nos.  78,  79,  and  80,  of  the  newfpaper  called   "  The 
"  Edinburgh  Gazetteer  j"  as  alfo,  the  fcroll  or  draught  of  the 
Minutes  of  the  faid  General  Convention,  from  the  29th  of  Oc 
tober  to  the  4th  of  December  1793,  confifting  of  95  pages,  and 
found  in  the  cuftody  of  William  Skirving,  Secretary  to  the  faid 
Convention,  when   apprehended   by  warrant  of  the    Sheriff  of 
Edinburgh,  in  the  month  of  December  laft,  being  No.  I.  of  the 
inventory  of  papers  found  in  the  poffeffion  of  the  faid  William 
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Skirving,  and  made  up  in  prefence  of  the  Sheriff  of  Edin 
burgh,  upon  the  jth  of  December  laft,  with  the  faid  inventory 
itfelf,  and  the  whole  of  the  other  papers  and  writings  therein 
contained  j  as  alfo,  an  inventory  of  fundry  papers  found  in 
the  ctiftody  of  Charles  Sinclair,  one  of  the  members  of  the 
faid  Convention,  and  made  up  in  prefence  of  the  Sheriff  of  Edin 
burgh,  upon  the  yth  of  December  1793,  confirming  of  twenty- 
one  articles,'  with  the  whole  of  the  faid  twenty-one  articles 
themfelves,  being  all  to  be  ufed  in  evidence  againft  the  laid 
Jofeph  Gerrald  on  his  trial,  will  for  that  purpofe,  in  due  time,  be 
lodged  with  the  Clerk  of  the  High  Court  of  Jufticiary,  before 
which  he  is  to  be  tried,  that  he  may  have  an  opportunity  of  fee 
ing  the  fame.  AT  LEAST,  times  and  places  above  mention 
ed,  the  faid  acls  of  fedition  were  committed,  and  the  laid  Jofeph 
Gerrald  is  guilty  after,  or  art  and  part  thereof.  ALL  WHICH, 
or  part  thereof,  being  fouod  proven  by  the  verdicl:  of  an  affize, 
before  our  Lord  Juilice  General,  Lord  Juftice  Clerk,  and  Lords 
Cummiflioners  of  Jufticiary,  in  a  Court  of  Jufticiary  to  be 
holden  by  them  within  the  Criminal  Court-houfe  of  Edinburgh, 
upon  the  feventeenth  day  of  February  inftant,  the  faid  Jofeph 
Gerrald,  above  complained  upon,  OUGHT  to  be  punimcd 
with  'the  pains  of  law,  to  deter  others  from  committing  the 
like, crimes  in  all  time  coming.  OUR  WILL  IS  HERE- 
FORE,  &c. 

LIST    OF   WITNESSES*. 

1.  Harry    Davidfon,    Efq.    meriff-fubftitute,    or    late   ftieriff- 

fubftitute,  of  the  county  of  Edinburgh. 

2.  William  Scott,  procurator-fifcal  of  the  county  of  Edinburgh. 

3.  James  Williamfon,  clerk  to  the  faid  William  Scott. 

4.  Archibald  Welfh,  alfo  clerk  to  the  faid  William  Scott. 

5.  John  Dingwall,  writer  in  Edinburgh. 

6.  Jofeph  Mack,  writer  in  Edinburgh. 

7.  James  Lyon,  meffenger  in  Edinburgh. 

8.  John  M'Donald,  refidenter  in  Edinburgh. 

9.  Neil  M'Glafhan,  refidenter  in  Edinburgh. 

10.  Alexander  Williamfon,  meriff-officer  in  Edinburgh. 

11.  George  Rofs,  clerk  in  tbe  Gazetteer  Office,  Edinburgh. 

*  A  lift  of  the  exculpatory  wltncffes  who  were  cited,  will  be  given  at 
the  end  of  the  trial. 
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i2*  William  Rofs,  clerk  in  the  Gazetteer  Office,  Edinburgh, 

13.  Alexander  Aitchefon,  ftudent  of  medicine,  redding  in  Ca- 

nongate  of  Edinburgh. 

14.  Mitchell  Young,  painter  in  Edinburgh. 
15*  John  Wardlaw,  writer  in  Edinburgh. 

1 6.  John  Laing,  wright  in  Nicolfon's-ltreet,  Edinburgh. 

17.  John  Clark,  mafon  in  Edinburgh. 

1 8.  William  Romanes,  merchant,  Lawnmarket,  Edinburgh. 

19.  Thomas  Cockburn,  merchant,  Lawnmarket,  Edinburgh. 

20.  Samuel     aterfon,  merchant  in  Edinburgh. 

21  •  Andrew  Newton,  formerly  tobaconift  in  Dunfe,  now  refid- 
ing  in  St.  PatrickVfquare,  Edinburgh. 
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ROB.     M'QJJEEN. 
ALEX.     MURRAY. 
DAV.     RAE. 


Lord  Jttflite  Cltrk.  Jofeph  perrald,  what  do  you  fay  to  this  ? 
Are  you  guilty,  or  not  guilty  ? 

Mr*  Cerraid.  Not  guilty,  ray  lord. 

Mr.  Gillies.  My  lords,  in  a  cafe  like  the  prefent,  which  has 
been  pleaded  by  counfel  of  the  very  firft  eminence,  and  which 
has  already  received  the  folemn  coniideration  of  this  Court,  it  is 
a  difficult  tafk  for  any  counfel,  and  efpecially  for  a  young  coun 
fel,  to  go  over  the  fame  grounds  again,  and  that  too  with  the 
view  of  dire&ly  and  flrongly  maintaining  that  other  views  ought 
to  have  guided  your  lordthips  judgment  formerly,  and  that  other 
views  ought  to  guide  it  now.  Added  to  this,  is  that  firmly 
rooted  and  wide  fpread  notion  of  the  guilt  of  all  thofe  that  fland 
at  this  bar  accufed  of  fedition.  The  temper  of  men's  minds, 
from  many  obvious  caufes,  is  fuch,  that  they  confider  a  perfon 
at  this  bar  under  this  accufation.  as  already  condemned — that 
it  is  almoft  unneceffary  to  plead  for  him>  except  as  going  through 
the  forms,  while  he,  whole  fortune  it  is  to  undertake  fuch  a 
caufe,  is  confidered  as  in  efFe£l,  a  (harer  of  the  crimes  imputed. 
to  him  whom  he  defends,  and  by  doing  his  duty,  may  incur 
all  the  confequences  that  ought  only  to  follow  his  not  doing  it. 
- — As  to  the  pannels,  thus  brought  before  you,  the  public  eye 
coniiders  them  as  the  perfonal  enemies  of  us  all. — They  do 
not  aim,  as  we  are  taught  to  think,  at  the  ruin  of  this  or  that 
individual — we  have  not  merely  a  remote  intereft  in  their 
deftrudlion,  but  it  is  abfolutely  elTential  to  our  own  per- 
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fonal  fafety.  Our  properties,  our  lives,  our  all,  are  repiefented  ai 
.the  objeils  of  their  violence,  and  againft  danger  fo  near,  and  dan 
ger  To  dreadful,  we  mould  not  be  fcrupuious  about  our  means  of 
defence.  The  ftrongeit  feelings  of  our  nature,  thofe  of  felf-pre- 
fervation  itfelf,  are  thus  called  into  inftant  energy  amongft  us 
all.  It  is  difficult  in  fuch  circumllances  to  judge  right  j  and  the 
difficulties  are  altogether  on  another  fide  from  what  takes  place 
commonly.  Jn  the  common  cafe  the  chief  danger  is  of  injuftice 
arifing  from  companion  and  mercy.  Here  the  danger  is  of  in< 
juftice  being  done,  (unwillingly  done  yet  done  effectually)  from 
motives  of  fear,  and  of  anger  againft  thofe  who  have  caufed  that 
fear.  In  fach  a  cafe  it  behoves  us  to  examine  ourfelves  j  to  be 
fure  of  the  grounds  upon  which  we  proceed  to  banilli  the  leail 
appearance  of  paflion  j  and  to  renounce  a  judgment,  however  de 
liberately  confidered,  if  an  after  deliberation  (how  it  to  be  even 
doubtful.  It  is  impoffible  to  deliberate  too  much. 

Knowing  well  that  in  thefe  refpects  your  lordfhips  think  exact 
ly  as  I  do,  and  encouraged  by  this  confideration,  I  mall  go  on 
to  ftate,  as  well  as  I  can,  fuch  arguments  as  have  occurred  to 
me  in  favour  of  the  unfortunate  gentleman  who  flands  at  your 
lordmips'  bar.  I  hope  to  mew  your  lordihips  that  the  indict 
ment  is  altogether  irrelevant,  at  any  rate  that  it  is  irrelevant  to 
infer  that  punijhmcnt  which  has  been  inflicted  in  the  other  cafes 
of  fedition. 

The  crime  charged,  in  the  major  propofition  of  this  indictment, 
i.r  fedition,  in  vague  and  general  terms — I  know  very  well  that 
by  the  laws  of  this  country,  explained  as  they  are,  and  ought  to 
be,  by  the  practice  of  this  Court,  the  crime  in  this  part  of  the 
indictment  may  be  charged  in  general  terms.  I  know  that  many 
crimes  are  fo  :  in  the  cafes  of  robbery  and  murder  j  for  inftancc, 
it  is  not  neceffary  to  flate  thefe  crimes  particularly,  or  to  refer 
to  the  ftatutes,  which  prohibit  the  commiflion  and  affix  the  pu- 
nifliment  due  to  thefe  offences.  But  where  the  law  has  annexed 
different  degrees  of  punimment,  to  different  fpecies  or  degrees 
of  the  fame  offence,  then  if  the  crime  is  charged  in  general  in 
the  major  propofition  of  the  indictment,  the  leafl  culpable  fpecie*, 
of  the  offence  muft  be  meant,  and  the  lejjer  punifhment  only  can 
be  inflicted.  Thus,  in  the  cafe  of  theft,  fimple  theft  is  not  a 
eapital  crime,  but  if  aggravated  by  houfe-breaking  it  is  punifhed 
with  death.  Now,  if  theft  is  charged  generally  without  this  ag- 
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gravation,  the  arbitrary  punifhment  due  to  the  offence  of  fimpls 
theft  is  all  that  your  lordfhips  can  award.  In  the  fame  manne? 
•with  regard  to  fedition,  I  believe  it  is  laid  down  by  every  wri 
ter  of  eminence,  that  there  are  two  fpecies  of  fedition,  verbal, 
and  real — ^.finaller  and  a  greater  offence,  to  which  our  laws  have 
annexed  two  different  degrees  of  punifhment.  The  punifhment 
of  the  firft  offence,  verbal  fedition,  is  fixed  by  a  flatute  which  I 
(hall  afterwards  mention  particularly  j  and  as  fedition  is  charged 
generally  in  this  indictment,  the  leffer  offence  muft  be  under- 
ftood.  Upon  this  ground  alone,  I  truft  the  punifhment  mull  be 
reftricted  to  the  leffer  fpecies  of  the  crime,  for  if  it  was  intended 
to  accufe  this  gentleman  of  a  greater  offence,  the  greater  offence 
ought  to  have  been  ftated,  it  cannot,  therefore,  be  conftrued  in 
to  any  thing  more  than  verbal  fedition,  or  leafing-making,  and 
the  leffer  degree  of  puniihment  caa  only  be  inflicted. 

I  truft  from  this  argument  that  it  muft  be  confidered  as  verbal 
fedition.  It  will  at  lealt  be  admitted,  that  where  a  crime  is 
charged  in  general,  the  degree  <in&  fpecies,  muft  be  gathered  from 
the  pa rticulars  charged  in  the  minor  proportion.  The  queftions, 
therefore,  now  to  be  fubmitted  to  your  lordfhips'  conlideration 
are  thefe, 

In  the  firjl  place — Whether  the  facts  ftated  in  the  minor  pro- 
pofition,  amount  to  any  crime  at  all — whether  they  amount  to- 
{edition  of  any  kind  whatever  ? 

In  the  next  place — Whether,  if  they  are  criminal,  they 
amount  to  verbal  or  real  fedition,  and  if  they  amount  only  to 
verbal  fedition,  what  is  the  punishment  affixed  by  our  law  to 
|  that  crime  ? 

The  firft  charge  in  the  indictment  is,  that  "  the  faid  Jofepb 
"  Gerrald,  above  complained  upon,  has  prefumed  to  commit,  and 
"  is  guilty  actor,  or  art  and  part,  of  the  forefaid  crime,  in  fo  far 
u  as,  a  number  of  feditipus  and  evil  difpofed  perfons  having  ille- 
"  gaily  affembled  at  Edinburgh,  during  the  months  of  October, 
'.*  November,  and  December,  1793,  the  faid  Jofeph  Gerrald, 
!*  above  complained  upon,  did  come  into  this  country,  for  the 
4  purpofe  of  joining  and  affifting  thefe  perfons,  and  became  a 
'*  member  of  their  illegal  and  feditious  affociation  and  meeting  j 
'*  which  illegal  and  feditious  affociation  and  meeting,  at  firft  af- 
4  fembled  under  the  defignation  of  a  General  Convention  of  the 
4  Friends  of  the  People,  but  thereafter,  prefumptuoufly  and  fed!- 
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**  tioufly,  affumed  the  name  of  the  Britifh  Convention  of  the  Be* 
"  legates  of  the  People,  afiociated  to  obtain  Univerfal  Suffrage 
14  and  Annual  Parliaments." 

My  lord,  the  illegality  and  fedition  laid  to  the  charge  of  the 
Britilh  Convention,  mull  confiit  either  in  the  meeting  itjeif  being 
illegal,  or  it  muft  confift  in  the  illegality  of  the  ohjcci  which  they 
had  in  view— »-that  is,  the  obtaining  Univerfal  Suifiage  and  An 
nual  Parliaments,  a  Reform  in  the  Representation  of  the  Com 
mons  Ho  ule  of  Parliament. 

Setting  afide  the  object  of  the   convention,  the  firft  queftiou 
is,  whether  fuch  a  meeting  is  or  is  not  legal  ?  whether  is  it  allow 
ed,  or,  whether  is  it  purmhable  by  the   laws   of  this  country  ? 
Laying  out  of  confederation  the  objedt  which  they  had  in   view, 
the  queftion  affecls  every  one  who  hears  me  j    for    who   is   there 
amongft  us  who  has  not  been  prcfent  at  fomc  convocation  with* 
out  legal  authority  ?  If  this  is  to  be  punifhed  as  fedition,  every 
one  prefent  is  liable  to  that  puniihment.     The   aclions   of  thefe 
men  fo  affembled   together,  (I   (hall  fpeak  afterwards   of  their 
'fpeeches  and  refoluiions,  but  I  fay  their  actions)  were  inoffenfive 
and  order-ly ;  they  are  not  accufed  even  of  thej/ighfc/f  breach  of 
the  peace.     No  doubt  that  by  the  ancient  flatutes  of  this  country  j 
convocations  within  boroughs  were  prohibited,  but  what  was  the  ! 
nature  of  thofe  convocations  will  appear  from  the  ftatutes  them- 
ielves.     I  fhall  therefore  read  the  Aft  1563.  chap.  83.     "  It  is, 
*'  ilatute  and  ordained  that  nane  of  our  foveraine  ladie's  lieges 
*'  prefume,  prtAende  or  take  upon  hand  to  make  onie  privie  con-  ; 
*'  ventiones  nor  aiTemblies  within  burgh,  put  on  armour,  cleeitk1 
*'  themfelves  with  weapons,  or  make  found  of  trumpet,  or  tal-: 
"  brone  or  ufe  culveringes,  difplayed  banners,  hand  feingies,  or 
"  uthersinftruments  bellicalquhat-fumever  in  onie  time  hereafter, \i 
tl  without  the  fpecial  licence  of  our  faid  foveraine  lady  and  her 
**  hienes'  magistrates  within  the  burgh  quhair  the  faid  tumult  and 
"  uproar  chauncis  to  be  had  and  obtained  thereto,  under  the  paine 
"  of  death."    Sir  Gco.  Mackenzie,  in  his  obfervation   upon  this' 
acl,  fays,  "  It  feerns  that  mere  convocations  or  alTeiriblies  are  ncl 
"  perfe  puniftiable  by  death,  without  putting  on  armour  or  difplay- 
"  ing  banners."     Thus,  in  order  to  bring  the  Britifh  Conventior 
within  this  enactment,  its  members  maft  have   appeared  in  ar 
mour,  and  with  banners,  furrounded  with  all  the  pride,  pomp,  anc 
circumftance  of  war.      'i'he  appearance  of  their  meeting  wa. 
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furely  very  different.  Their  only  armour  was  their  tongues  and 
their  pens,  and  a  few  blotted  and  blurred  meets  of  paper  the 
only  banners  which  they  difplayed.  It  is  not  upon  this  ad  then 
that  any  proceeding  againft  this  conrention  can  be  founded.  Un- 
armed  convocations  were  not  at  this  time  prohibited  by  any  law 
whatever,  nor  were  they  declared  to  be  illegal  until: the  acceflion 
of  James  VI.  It  was  the  wifli  of  that  monarch,  as  your  lord- 
fhips  know,  to  abolifh  prefbytery  and  to  reprefs  the  powers  of 
ecclefiaftical  jurifdiclion  vefted  in  the  prefbyterian  clergy.  The- 
difputes  which  thus  arofe  betwixt  him  and  the  clergy  was  the 
occafion  of  a  flatute  upon  this  fubje£t.  By  the  aft  1584,  chap. 
131,  "  It  is  flatute  and  ordained  be  our  faid  foveraine  lord  and 
**  his  three  eftaites  that  nane  of  his  hienes  fubjeclsof  quhat-fum- 
"  ever  qualitie,  cftaitc  or  function  they  be  of,  fpiritual  or  tem- 
"  poral,  prefume  or  tak  upon  hand  to  convocate,  conveene  or  af- 
"  femble  themfelves  togidder,  for  balding  of  councelles,  conven- 
"  tiones  or  affemblies,  to  treat,  confult  and  determinat  in  ony 
44  matter  of  eftaite  civile  or  ecclefiaftical  (except  in  the  ordinar 
4*  judgement)  without  his  majefties  fpecial  commandement  or 
*'  expreffe  licence,  had  and  obteined  to  that  effecl,  under  the 
"  paines  ordained  be  the  lawes  and  a&es  of  Parliament  againft  fik 
**  as  unlawfully  convocatis  the  kingis  lieges." 

After  this  an  act  was  paiTed  in  the  fame  reign,  1606,  chap.  17, 
by  which  the  a£t  of  1584  was  confirmed,  with  an  addition  that 
I  mall  now  read  to  your  lordmips.  a  That  na  perfon  nor  perfons, 
41  within  burgh,  whatfomever  rank,  quality  or  condition  they  be 
"  of,  prefume  nor  take  upon  hand  from  this  forth,  under  what- 
**  fomever  cullour  or  pretext,  to  convocate  or  affemble  them- 
"  felves  together  at  any  eccafion,  except  they  make  due  intima- 
**  tion  of  the  lawful  caufes  of  their  meetings  to  the  proveil  and 
"  baillies  of  that  burgh,  and  obtein  their  licence  thereto,  and 
44  that  na  thing  be  done  nor  attempted  by  them  in  their  faids 
*'  meetings,  whilk  may  tend  to  the  derogation  or  violation  of 
*>  the  acl:es  of  parliament,  lawes  and  conftitution  made  for  the 
"  well  and  quyetnefs  of  the  faids  burghs.  Declaring  by  thic 
"  prefents,  the  faids  unlawful  meetings  and  the  perfons  prefent 
w  thereat  to  be  factious  and  feditious,  and  all  proceedings  there- 
44  in  to  be  null  and  of  nane  availl.  And  the  faids  perfons  to  be 
"  punimed  in  their  bodies,  goods  and  geare,  with  all  rigour^  coa- 
4<  fernae  t«  the  lawes  of  this  reaime,"' 


Your  lordQiips  fee,  that  by  this  aft,  all  perfons  are  prohibited 
•f  any  rank,  quality,  or  condition,  from  convocatingor  aflembling 
themfelves  together,  upon  any  occafion,  except  they  give  due 
intimation  to  the  provoft  and  magidrates. 

My  lords,  it  is  no  doubt  true,  that  if  thcfe  acts  are  ftill  in 
force,  they  apply  direftly  to  the  Britifli  Convention  j  but  if  thefe 
afts  are  dill  in  force,  they  apply  not  merely  to  the  Britim  Con 
vention,  but  to  nine. tenths  of  all  the  meetings  that  are  held  in 
Edinburgh.  Thefe  ftatutes,  if  enforced,  would  be  attended  with 
effects  at  once  the  moft  ferious  and  ludicrous.  We  mitrht  be  con 
veyed  from  the  rooms  in  George's  Street,  or  George's  Square, 
to  the  Tolbooth,  from  the  Tolbooth  to  your  lordihip's  bar,  from 
your  lordfhip's  bar  to  the  hulks  at  Woolwich,  and,  from  the 
hulks,  to  Botany  Bay,  with  a  cataftrophe  very  diffimilar  from 
the  commencement. 

Upon  thefe  ftatutes  Sir  George  Mackenzie  fays,  "  this  crime 
*'  of  fimple  convocation  is  ordinarily  purfued  before  the  Council, 
"  and  is  feldom  punifhed,  either  by  the  Council  or  Juftice  Court, 
"  tanquatji  crimen  per  fe  but  as  the  aggravating  quality  of  a  riot 
"  or  other  crime."  My  lords,  this  was  the  cafe  before  the  re 
volution  \  that  it  was  never  profecuted  but  as  the  aggravating- 
quality  of  another  crime.  Since  the  revolution,  I  believe  there 
has  been  no  trial  whatever  for  this  offence,  I  apprehend  there 
fore  that  profecutions  upon  thefe  ftatutes  are  prohibited  by  a 
paiTage  in  the  claim  of  rights,  which  I  ihall  now  read  to  your 
lordtliips.  In  the  claim  of  rights  is  the  following  paffage  : 
"  That  the  caufmg  purfue  and  forfeit  perfons  upon  ilretches  of  old 
"  and  obfolete  laws,  upon  frivolous  and  weak  pretences,  upon 
"  lame  and  defective  probation,  as  particularly  the  late  Earl  of 
44  Argyle,  are  contrary  to  law."  My  lords,  if  before  the  revolu 
tion  themeeting  in  unarmed  convocations  was  only  punithed  as  an 
aggravating  quality  of  another  crime,  and  lines  has  not  been  pu~ 
nimed  at  all,  we  mult  neceilarily  conclude  that  it  falls  within 
this  enactment,  in  the  claim  of  rights,  of  obfolcte  Jtatutej.  As 
an  aggravating  quality  of  a  crime,  it  may  operate  to  prevent  the 
mitigation,  or  to  increafe  the  feverity  of  a  puniflhment  j- — but 
though  it  may  increafe  the  degree  of  the  crime,  it  cannot  alter  the 
nature  of  it  j  it  cannot  convert  verbal  fedition  into  real  fedition. 
But  if  any  thing  further  is  neceffary  to  (hew  that  no  man  can 
now  be  tried  upon  thefe  old  ftatutes,  it  will  fully  appear  from 
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Vvvo  a5b  that  I  am  now  to  mention.  The  a&  againft  conven- 
tides,  1670,  chap.  5.  has  the  following  preamble.  "  Forfa- 
"  meikle  as  the  aiTembling  and  convocating  of  his  majefty's  fub- 
"  je&s,  without  his  majefty's  warrand  and  authority,  is  a  moft 
"  dangerous  and  unlawful  practice,  -prohibit  and  difcharged  by 
"  feveral  laws  and  a61s  of  Parliament,  under  high  and  great 
"  pains.  And  that  notwithstanding  thereof  divers  difaffecled  and 
"  fcditious  pcrfons,  under  the  fpecious  but  falfe  pretences  of  re- 
"  ligion,  and  religious  exercifes,  prefume  to  make,  and  be  pre- 
*'  fent  at,  conventicles  and  unwarrantable  meetings,  and  con- 
"  ventions  of  the  fubjecls,  which  are  the  ordinary  feminaries  of 
"  feparation  and  rebellion,  tending  to  the  prejudice  of  the  pub- 
"  lie  worfliip  of  God  in  the  churches.'* 

Your  lordfhips  will  obferve,  that  in  this  preamble,  it  is  po- 
fitively  declared  that  conventicles  fell  within  thefe  old  ftatutes 
made  againft  unarmed  convocations,  previous  to  this  ftatute. 
Thofe  conventicles  were  fubjecT:  to  punilhment.  as  being  un 
armed  convocations  of  the  people,  and  falling  within  the  ftatute 
I  formerly  read  to  your  lord  (hip,  enacted  in  the  reign  of  James 
VI.  In  the  reign  of  William  and  Mary,  this  aft  againft  reli 
gious  conventicles,  was  exprefly  repealed  j  but,  I  faj  the  re 
peal  of  that  ^  is  of  no  avail,  if  thefe  oldjlatute\  are  Mill  in  force. 
It  is  of  no  avail,  becaufe  men  who  fo  meet  in  conventicles  may 
be  punifhed  under  the  old  ftatute?  paffed  in  the  reign  of  James 
VI.  Unlefs  therefore  this  ftatute,  which  was  considered  at 
the  time  as  a  great  attainment  to  the  liberties  of  the  country, 
unlefs  //  is  confidered  as  nugatory,  we  muft  underftand  that  all 
thefe  ftatutes  againft  unarmed  convocations  are  now  obfolete. 
In  confequence  of  thefe  ads  every  clergyman,  who  is  not  a  mem 
ber  of  the  eftablifhed  shureh  of  this  country,  might  be  punifned 
for  holding  unarmed  convocations.  By  the  ac>  paffed  under 
James  VI.  againft  fuch  convocations,  the  preacher  might  be 
carried  from  the  pulpit,  and  the  audience  from  their  feats,  to 
this  bar,  and  punifhed  with  DEATH  !  The  a6l  of  William  and 
Mary,  therefore,  is  of  no  avail,  if  thefe  old  ftatutes  againft  un,- 
armed  conventions  are  ftill  in  exiftence.  Indeed,  from  the  ab- 
furdity  to  which  they  would  lead,  it  muft  be  demonftrable  to 
your  lorddnps  that  they  can  be  no  longer  put  in  force. 

Holding,  therefore,  that  the  fimple  aft  of  meeting  in  convention, 
as  thefe  perfons  are  faid  to  have  done,  in  itfelf  contains  nothing 
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criminal.  The  queftion  that  next  remains  to  be  confidered  isr 
whether  criminality  is  attached  to  them  on  account  of  the />;*<>- 
fe/fed  objcEl  which  they  had  in  view,  the  obtaining  univerfal 
iuffrage,  and  annual  parliaments,  a  reform  in  the  reprefentatiort 
of  the  Commons  Houfe  of  Parliament. 

My  lords,  this  is  a  queftion  of  politics  on  which  I  have  no  oc- 
cafion  to  deliver  my  own  opinion.  All.  that  I  have  now  to  en 
quire  is,  whether  the  particular  charges,  preferred  againil  the 
pannel  in  this  indiftment,  amount  to  the  generic  crime  of  which 
he  is  accufed.  The  p.mnel  is  here  faid  to  have  been  guilty  of 
fedition  ;  becaufe  he  aflociated,  with  a  number  of  others,  in  order 
to  obtain  univerfal  fuffrage  and  annual  parliaments.  This  at 
tempt  may  in  one  fenfe  of  the  word  be  termed  illegal — inafmuch 
as  it  certainly  had  for  its  object  an  alteration  of  the  exifling 
laws  of  this  country.  But  in  this  fenfe  of  the  word,  the  propo- 
fal  of  every  new  law  maybe  equally  termed  illegal.  It  mult 
therefore  be  a  different  fpecies  of  illegality  from  this  that  the 
public  profecutor  annexes  to  this  convention,  when  he  calls  it  an 
illegal  and  feditious  meeting  :  and  )*et,  my  lords,  if  there  is  any 
new  law,  or  any  alteration  more  than  another  upon  our  prefent 
laws,  in  the  propriety  of  which  a  majority,  and  a  great  one  too, 
of  every  defcription  of  the  people  of  this  country  has  concurred, 
it  is  in  this  one  thing — of  a  reform  in  the  reprefentation  of  par 
liament. 

Men  of  all  ranks  and  defcriptions,  from  the  highefl  to  the 
lowed,  from  the  moft  learned,  to  the  worfl.  informed,  have  at 
one  period  or  another  declared  their  approbation  of  this  meafure. 
As  to  the  mode  or  degree  in  which  it  fhould  be  attempted,  dif 
ferent  opinions  have  been  held  by  different  men  j  and  this  diffe 
rence  as  to  the  mode  has  hitherto  prevented  the  object  itfelf  from 
being  attained. 

Upon  this  point,  all  the  eminent  men  who  at  prefent  mine  in 
the  councils  of  our  nation  have  declared  their  opinions,  at  one 
time  or  another,  and  almoft  all  of  them  have  acknowledged  the 
neceffity  of  a  reform.  Mr.  Pitt,  who  enjoys,  at  prefent,  the  fa 
vour  of  the  crown,  and  the  confidence  of  parliament,  has  given 
his  opinion,  not  merely  in  favour  of  reform,  but  decidedly  in  fa. 
vour  of  that  fpecies  of  reform  which  confifts  in  introducing  uni 
verfal  fuffrage  and  annual  parliaments.  Mr.  Fox  has  alfo  de- 
slared  himfelf  a  friend  to  reform,  though  not  to  the  fame  lengtk 
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which  Mr.  Pitt  has  gone  j  and,  on   this  account,  the  gentleman 
at  the  bar  has  fpoken  of  this   great  ftatefman  in  terms   of  confi- 
derable  difapprobation.     In  the  courfe  of  a   long  political  life, 
which  might   be  regarded  as   unfortunate,  if  the'  enjoyment  of 
true  glory  were  not  to  be  preferred  to  the  poffeffion  of  power, 
Mr.  Fox  has  all  along  declared  himfelf  an  enemy  to  uaiverfal 
fuffrage,    and   if   I   am  not    miftaken,    to   annual    parliaments. 
Where  fuch   great  men   differ,  it   is   not  for   us  to  decide  ,  but 
furely  much  blame   cannot  be  imputed  to   the  man  \vhofe   opi 
nion?  are  fanclioned  by  either  of  fuch  authorities.     It  would  be 
hard,  indeed,  if  this  gentleman  were  to  be  puniihed,  merely  for 
having  adopted  the  opinions  of  Mr.  Pitt,  in  p»>ference  to  thofe 
of  Mr.  Fox — that  the  fame   fentiments  which  have  ferved  to 
place  one  man  at  the  head  of  the  nation,  fhould  expofe  another 
to  the  vengeance  of  her  laws — that  they  fhould  raife  the  one  per- 
fon  to  the  height  of  preferment,  to  the  pinnacle  of  his  ambition, 
and  plunge  the  other  into  the  deepeft  abyfs  of  human  wretchednefs. 
My  lords,  what  I  am  going  to  read  will  fhew  you,  that  thefe 
fentiments  have  been  held  by  men  of  the  firft  eminence,  in  point 
of  rank,  in  point  of  (reputed,  abilities,)  of  fortune,  and  of  power. 
The  pamphlet,  from  which  I  read,  was  publrmed  under  the  au- 
fpices  of  a  fociety  which   owed  its  formation,  in  a  great  mea- 
fure,   to  the  Duke   of  Richmond  and  Mr.  Pitt  ;   and  of  which 
they  were  long  the  leading  members.     The  language  does  not 
difgrace  its  authors  :    "  Every   application,   therefore,  for  the 
*'  redrefs  of  the  prefent  grievances  of  the  nation,  that  (hall  be 
"  made  to  a  body  of  men,  no  longer  under  the  influence  of  their 
"  conlHtuents,  but  on  the  contrary,  uniformly  acting  in  fubfer- 
"  viency  to  the  views  and  interefts  of  the  crown,  muft  of  ne- 
"  cefllty  be  unfuccefsful ;  and  from  the  natural  effect  of  difap- 
*4  pointment    upon  the  human  mind,   will  probably  impair  the 
"  vigour  of  every  future  exertion."      In  another  paffage,  "  that 
"  the  reftoration  of  the  Commons  Houfe  of  Parliament  to  frec- 
*'  dom  and  independency,  by  interpofition  of  the  great  collec- 
"  tive  body  of  the  nation,  is  effentially  neceffary  to  our  exiii- 
"  ence  as  a  free  people."      I  (hall  only  read  one  other  paffage  : 
"  An  Equal  Reprefentation  of  the  people  in  the  great  Council  of 
"  the  Nation,  annual  ekftions,  and  the  unniv  erf al  right  nffufrage, 
"  appear  fo  reafonable  to  the  natural  feelings  of  mankind,  that 
"  no  fophiftry  can  elude  the  force  of  the  arguments  which  are 
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"  urged  in  their  favour  j  and  they  are  rights  of  fo  tranfcendent 
"  a  nature,  that  in  oppofition  to  the  claim  of  the  people,  to  their 
"  enjoyment,  the  longed  period  of  profcription  is  pleaded  in 
"  vain.  They  were-  fubftantially  enjoyed  in  the  times  of  the 
"  immortal  Alfred  j  they  were  cheriflied  by  the  wifeft  princes 
"  of  the  Norman  line  •,  they  form  the  grand  palladium  of  our 
«  nation  ;  they  ought  not  to  be  efteemed  the  grant  of  royal 
"  favor  ;  nor  were  they  at  firft  extorted  by  violence  from  the 
"  hand  of  power.  They  are  the  birth-right  of  Englimmen,  their 
"  beft  inheritance,  which,  without  the  complicated  crimes  of 
44  treafon  to  their  country,  and  injuttice  to  their  pofterity,  they 
"  cannot  alienate  or  refign.  They  form  that  triple  cord  of 
"  ftrength,  which  alone  can  be  relied  on,  to  hold,  in  times  of 
M  tcmpeft,  the  veffel  of  the  date." 

My  lord,  this  charge,  then,  of  having  wiihed  for  univerfal 
fuffrage  and  annual  parliaments,  contains  nothing  criminal,  no 
thing  relevant  to  infer  any  punilhment  at  all ;  and  much  lefs  the 
punifhment  that  has  been  infUSed.  on  the  crime  of  fedition.  1 
am  not  now  maintaining  that  a  reform  in  parliament  is  expe 
dient,  and  dill  lefs  that  annual  parliaments  and  univerfal  fuffrage 
fliould  be  the  mode  of  that  reform.  That  mode  may  be  im 
proper— fo  Mr.  Fax  thinks  it,  in  oppofition  to  what  Mr.  Pitt 
thinks,  or,  at  lead,  moft  certainly  thought ;  and  fo  your  lord- 
ihips,  in  oppofition  to  Mr.  Pkt  may  alfo  think  it.  But,  if  the  dura- 
tion  of  parliaments  has  been  different  at  different  times,  if  the 
eleaivc  franchife  has  alfo  been  different  at  different  times,  and  if 
our  laws  have  oftentimes  varied  and  altered  both,  and  may  in  fu 
ture  vary  and  alter  them  again  j  then  this  is  a  fubjeft  upon  which- 
every  inhabitant  of  the  country  is  at  liberty  to  form  his  own  opinion,, 
and  take  fuch  meafures  as  he  thinks  proper  for  promoting  thofe 
changes  of  which  he  approves.  In  a  matter  of  this  kind,  open  to 
the  deliberation  of  all,  the  only  queflionis,  whether  the  meafures 
taken  are  legal.  If  illegal  meafures  are  employed  either  to 
promote  or  oppofe  a  reform,  they  are  equally  punimable  in  the 
one  cafe  as  in  the  other.  My  lords,  it  is  here  dated,  that 
was  criminal  to  propofe  this  reform  in  the  convention  ;  and  as 
aaions,  innocent  in  themfelves,  may  be  made  criminal  by  their, 
relations  and  accompaniments— fo  the  public  profecutor  main 
tains  that  this  convention  gives  the  tinge  of  criminality  to  the. 
propofed  reform,  in  itfelf  perfeftly  blamclefs.  But  your 


ifaips  will  attend  to  where  this  argument  leads.  It  has  been 
rliewn.  and  I  truft  will  fcarcely  be  denied,  that  to  meet  in  a 
convention  for  innocent  purpofes  is  entirely  innocent  j  on  the 
other  hand,  it  has  been  equally  {hewn,  that  it  is  not  criminal  to 
wifti  for  annual  parliaments,  or  univerfal  fuffrage  j  but,  fays  the 
public  profecutor,  it  is. criminal  to  wiih  for  univerfal  fuffrage 
in  a  convention.  This  is  rUange  arguing — it  is  innocent  to  meet 
in  a  convention  j  it  is  innocent  to  wifh  for  univerfal  fuftrage  and 
annual  parliaments  j  but  it  is  criminal  to  meet  in  a  convention, 
and  there  to  wiih  for  univerfal  fuffrage  and  annual  parliaments. 
So  that  thcfe  two  actions,  perfectly  innocent  in  themfelves, 
when  joined  together  form  a  crime.  It  is  a  common  faying, 
that  two  blacks  cannot  make  a  white  j  but  it  feems  the  converfe 
holds  good,  that  two  whites  may  make  a  black.  It  appears  that 
thefe  men  have  wimed  for  univerfal  fuffrage  and  annual  parlia 
ments,  and  that  they  have  wimed  for  it  in  a  convention  5  but  if 
it  be  lawful  to  meet  in  a  convention,  without  exprefling  fuch  a 
wifh,  and  if  the  wifti  itfelf  be  innocent,  it  is  totally  impoffible 
that  thefe  two  acts,  in  themfelves  innocent,  can  form  a  crime.  As 
in  arithmetic,  a  thoufand  cyphers  will  not  make  a  fingle  unit,  fo  in 
morals,  and  in  law,  a  thoufand  innocent  actions  can  never  conftitute 
one  crime.  I  apprehend,  therefore,  that  I  have  fhewn  that  the 
great  and  general  charge  in  this  indictment,  of  having  become  a 
member  of  this  affociation,  for  the  purpofe  of  obtaining  univer 
fal  fuffrage  and  annual  parliaments  contains  in  it  nothing  illegal 
whatever. 

It  now  remains  to  enquire,  whether  the  refolutions,  faid  to 
have  been  adopted,  and  the  fpeeches,  faid  to  have  been  made  by 
the  gentleman  at  your  lordmips  bar,  contain  in  themfelves  any 
thing  criminal  ;  whether  they  ihew  that  he  had  any  intention 
contrary  to,  or  different  from  the  profeffed  object  of  the  convenr 
tion,  of  which  he  was  a  member,  that  profeffed  object  being 
innocent. 

The  indictment  goes  on  to  ftate,  that  "  in  the  whole  form 
"  and  manner  of  their  procedure,  as  well  as  in  the  principles 
**  they  avowed  and  propagated,  clearly  and  unequivocally  de- 
"  monftrate,  that  their  purpofes  were  of  the  moil  dangerous  and 
41  deflructive  tendency,  hoftile  to  the  peace  and  happinefs,  and 
"  tending  to  fubvert  the  conftitution  of  this  realm  j  imitating, 
li  in  the  form  and  tenor  of  their  proceedings,  the  Convention  of 
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"  France,  the  public  and  avowed  enemies  of  this  country ;  and 
"  with   whom   Great    Britain  then  was,   and   ftill   is,   at   war. 
"  The  members  calling  each  other,  at  their  meetings,  by  the 
"  name  of  citizen,  dividing  themfelves  into  fedions,   receiving 
"  reports  from  faid  fedions,  fome  of  which  bear  date,  Liberty 
"  Court,  Liberty  Stairs,  Liberty  Hall,  firft  year  of  the  Britilh 
«  Convention,  one  and  indivifible  5    and    fome  of  which  have 
"  Vive  la  Convention  prefixed,  and  end  with  Ca  ira  j  inttituting 
"  primary   focieties,    provincial    aiTemblies,   and  departments," 
and  fo  forth.     My  lord,   as  to   the  words   Liberty  Court,  and 
Liberty  Hall,  they  furely  contain  nothing  criminal.      Liberty, 
both  the  word  and  the  thing,  has  long  been  known,  and  I  hope, 
long  will  be  fo  in  this  country,  there  is  nothing  French  in  it. 
As  to  the  French  phrafes,  I  admit  that  they  are  very  foolitti  ;  I 
cannot  conceive  that  a  perfon  of  the  abilities  of  this  gentleman 
could  have  made  ufe  of  them;  and  I  believe  it  will  be  proved 
(if  this  caufe  goes  to  proof)  that  he  had  no  concern  in  them. 
When  the  old  defpotifm  fubfifted  in    France,   French   phrafes 
were  frequently  ufed  5  but  nobody  ever  fuppofed  that  they  who 
then  adopted  this  foolifh  phrafeology  had  any  intention  of  in 
troducing  French  defpotifm  into  this  country.     Folly  and  guilt 
are  very  different  things.     The  ufe  of  fuch  phrafes  may  expofe 
one  to  defervc  ridicule,  but  not  to  punifhment. 

But  where  would  have  been  the  crime,  even  if  the  reflations 
of  this  convention  had  been  written  in  French  altogether  ? 
However  much  we  may  abhor  French  principles,  we  are  not 
HOW  making  war  upon  the  French  language  :  fuch  contcft  would 
referable  the  wars  of  the  Greeks  and  Trojans  j  not  thofe  re 
corded  by  Homer,  and  which  have  immortalized  the  plains  of 
Ilium  j  but  thofe  battles  of  a  later  date,  commemorated  by  our 
own  countryman,  the  Spedator,  and  which  were  fought  with 
lefs-bloodfhed  in  the  gardens  of  Oxford.  When  it  was  firft  at 
tempted  to  introduce  the  ftudy  of  Greek  into  that  univerfity, 
the  attempt,  as  your  lordttiips  know,  was  violently  oppoied. 
•Grxcum  eft,  non  potejl  Icgi  was  then  the  fentence  of  condemna 
tion  pronounced  upon  a  book,  and  the  fignal  of  hoftility  agamft 
all  who  prefumed  to  read  it.  The  Trojans,  however,  were 
defeated  ;  the  ftudy  of  Greek  was  introduced,  and  has  fiounmed 
at  Oxford,  and  no  SEDITION  has  followed  it. 

My  lords,  the  indictment  has  been  read,  and  therefore  I  will 
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Kot  go  at  length  into  It.  Here  is  a  long  fpeecli,  faid  to  have 
been  uttered  by  the  gentleman  at  the  bar,  which  contains  a 
great  deal  of  matter,  tending,  no  doubt,  to  make  all  thefe  per- 
fons  wifh  for  annual  parliaments  and  univerfal  fuffrage.  The 
conclufion  of  this  fpeech  winds  up  the  whole  matter.  "  Let  us 
"  then  endeavour  to  initruft  the  people  in  their  rights,  and 
"  to  inform  them  of  our  views  and  our  intentions  j  they  will 
*'  come  and  fign  our  petitions,  and  we  (hall  be  enabled  to  fend 
•"  them  up  fubfcribcd  by  a  majority  of  the  people.  The  voice 
"  of  the  people  will  be  heard  wherever  it  is  fpoken  in  the  Ian- 
"  guage  of  truth,  and  by  a  number  fo  refpeclable  as  to  com- 
"  mand  attention  ;  and  it  will  foon  have  that  refpe&ability  if 
"  we  have  reafon  on  our  fide."  I  fee  that  the  word  command 
is  here  put  in  Italics,  as  if  it  implied  or  fuggefted  the  leail  idea 
that  violence  or  force  was  intended.  The  word  muft  be  ex 
plained  by  its  correlative,  the  fubftantive  which  it  governs,  at 
tention.  It  cannot  imply  that  he  was  to  make  ufe  vi force  to 
gain  attention,  but  to  feek  for  numbers,  as  convinced  of  the 
truth  and  utility  of  what  he  propofed  j  and  if  numbers  and  truth 
cannot  procure  attention,  what  can  ?  The  tenor  of  this  para 
graph,  as  I  have  faid,  fums  up  the  import  of  his  whole  fpeech, 
and  (hews  that  nothing  like  force  was  intended.  It  exprefsly 
ftates  "  let  us  then  endeavour  to  inftru&  the  people  in  their 
"  rights,  and  to  inform  them  of  our  views  and  our  intentions  j 
u  they  will  come  and  fign  our  PETITIONS."  It  is  not  in  the 
form  of  petition  that  thofe  perfons  appear  who  mean  to  ui« 
violence  :  it  is  impoffible,  therefore,  that  a  word  ufed  figura 
tively  can  imply  that  violence  was  meant,  or  could  poffibly  be 
intended. 

But  if  I  am  rightly  informed,  confiderable  ftrcfs  has  been 
laid  in  former  trials  upon  this  refolution,  faid  to  have  been  come 
to  by  the  convention.  The  indictment  ftates,  that  "  the  faid 
"  aflbciation,  or  meeting,  did  wickedly  and  felonioufly,  then  and 
**  there,  all  the  members  ftanding  on  their  feet,  folemnly  and 
"  unanimoufly  come  to  a  refolution  of  the  following  import  or 
"  tenor,  That  this  convention,  confidering  the  calamitous  confe- 
"  quences  of  any  acl  of  the  Icgiflature  which  may  tend  to  de- 
"  prive  the  whole,  or  any  part  of  the  people,  of  their  undoubted 
"  right  to  meet,  either  by  themfelves,  or  by  delegation,  to  dif- 
"  cufs  any  matter  relative  to  their  common  intereft,  whether  of 
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"  a  public  or  private  nature,  and  holding  the  fame  to  be  to- 
"  tally  inconfiftent  with  the  firft  principles  and  fafety  of  fociety, 
"  and  alfo  fubverliv<  of  our  known  and  acknowledged  conilitu- 
"  tional  liberties,  •  !»  !  euby  declare,  before  God  and  the  world, 
"  that  we  fhall  folloVv  the  wholefome  example  of  former  times, 
"  by  paying  no  regard  to  any  act  which  (hall  militate  againfl 
"  the  coniiituticn  of  our  country  ;  and  iliall  continue  to  affcmble, 
"  and  confider  of  the  beft  means  by  which  we  can  accomplifli  a 
**  real  reprefentation  of  the  people,  and  annual  eleftion,  until 
"  compelled  to  defift  by  fuperior  force."  Now  what  is  con 
tained  in  this  refolution  ?  It  contains  a  declaration  that  they 
will  not  yield  obedience  to  an  aft  which  has  never  yet  even  been 
propofedin  our  parliament;  and  which,  I  truft,  the  fituation  of  this, 
country  will  never  be  fuch  as  to  render  neceflary.  What  they 
fay  is  this,  they  will  not  yield  obedience  to  an  aft  if  it  mould  pafs, 
not  to  an  aft  of  parliament  in  exigence,  but  an  aft  which  exifts 
in potentia  only,  which  is  no  more  law  than  the  moft  extrava 
gant  propofition  that  can  be  conceived.  If  this  is  criminal,  it  is 
a  crime  of  a  mofl  anomalous  and  extraordinary  nature.  They 
would  not  yield  obedience  to  that  which,  perhaps,  never  might  be 
a  law  :  this,  I  fay,  is  a  crime  of  fuch  an  anomalous  and  non-defcript 
nature,  that  I  know  not  under  what  term,  or  what  degree  of 
puniihment  it  can  fall.  But  at  any  rate,  certainly  the  crime  of 
faying  that  I  will  not  yield  obedience  to  an  aft  if 'it fiould pafs, 
cannot  be  equivalent  to  difobeying  an  aft  after  it  has  pa/fed. 
Now  to  what  confequences  may  this  lead  ?  I  (hall  fuppofe  that 
an  aft  had  ^afied  prohibiting  conventions  j  that  it  had  faid  that 
no  convention'was  to  affemble,  to  deliberate  upon  any  public 
jubjeft  5  and  that  any  perfons  who  might  afterwards  meet, 
should  be  liable  to  a  fine  of  2ol.  and  imprifonment  for  a  month. 
After  this  Jaw  a  convention  meets,  in  oppontion  to  the  aft  ;  they 
are  accordingly  difperfed,  and  the  perfons  guilty  are  punifhed  ac 
cording  to  the  penalty  fiated  in  the  aft;  but  thefe  men  who 
have  not  difobeyed  any  'aft,  they  having  only  refolved  to  dif- 
obey  fuch  an  aft  if  it  mould  be  pafled,  are  to  be  punilhed  with 
fourteen  years  tranfportation  to  Botany  Bay  !  iiuch  are  the 
confequences  that  may  follow  j  the  members  of  this  convention 
arc  to  undergo  a  puniihment  beyond  all  ordinary  bounds,  for 
only  having  declared  their  intention  to  difobey  an  aft,  not  in 
exiftence ;  while  thofe,  who  in  faft  mould  difobey  it,  might  he- 
liable  only  in  a  trifling  penalty. 
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My  lords,  I  fay  again,  that  it  Is  impofiible  that  any  violence 
could  have  been  here  intended,  becaufe  if  they  were  to  difobey 
this  fuppofed  aft,  how  were  they  to  difobey  it  ?  They  muft 
have  met  in  an  unarmed  and  peaceable  convention  5  for  it  is  by 
ffj  meeting  alone,  that  they  could  a£t  in  difobedience  of  fuch  a 
itatute.  If  they  had  ailembled,  or  if  they  or  any  other  perfons 
fliould  be  bold  enough  to  aiTemble  now,  in  an  armed  convention, 
they  would  not  difobey  a  ftatute  fimilar  to  that  paffed  in  Ireland  j 
they  could  only  difobey  that  by  meeting  in  a  peaceable,  quiet, 
gnd  orderly  manner,  to  deliberate  on  public  affairs.  But  if  they 
had  met  violently  and  armed,  it  would  have  been  in  oppofition 
to  ftatutes  that  have  long  exiiled  in  this  country  5  and  of  which 
the  enactments  are  fully  competent  to  reprefs  all  fuch  illegal 
violence. 

My  lords,  this  is  taking  the  refolution  in  its  very  worjl  fenfe  j 
but  take  this,  which  may  be  confidered  as  the  preamble  of  the  re- 
folutions,  and  let  it  be  explained  by  the  refolutions  which  follow  : 
the  firft  refolution  here  is,  "  that  the  firft  notice  given  for  the 
4<  introduction  of  a  convention-bill,  or  any  bill  of  a  fimilar  ten- 
"  dency  to  that  paffed  in  Ireland,  in  the  laft  feflion  of  their 
*'  parliament,  or  any  bill  for  the  fufpenfion  of  the  Habeas  Cor- 
"  pus  Act,  or  the  aft  for  preventing  wrongous  imprifonment,  and 
"  againft  undue  delays  in  trials  in  North  Britain,  or  in  cafe  of  an  in- 
"  vafion,  or  the  admiflion  of  any  foreign  troops  whatever  into  Great 
"  Britain  or  Ireland  j  all,'  or  any  one  of  thefe  calamitous  circum- 
"  ftances  mail  be  a  fignal  to  the  different  delegates,  to  repair  to 
"  fuch  place  as  the  fecret  committee  of  this  convention  (hall  ap- 
"  point." 

Now,  your  lordihips  will  obferve,  when,  and  on  what  occa- 
fion  they  were  to  meet — they  were  to  meet,  not  after  the  fta 
tute  had  paffed,  but  when  a  bill  was  introduced  for  palling  it — 
whafc  could  be  the  object  of  fuch  meeting  ?  It  muft  be  to  pre 
vent  it  pafTiiig  into  a  law,  and  to  remonflrate,  as  they  had  3 
right  to  do,  againft  the  paffing  of  it.  They  meant  to  petition 
parliament,  fupported  by  fuch  numbers,  undoubtedly,  as  they 
could  procure,  to  prevent  fuch  a  bill  from  becoming  the  law  of 
the  land.  The  obje6t  of  their  meeting,  therefore,  was  to  ufe  their 
bed  endeavours,  in  a  conilitutional  manner,  to  prevent  this  bill 
from  being  paffed  into  a  law  j  and  this  refolution  clearly  proves 
that  they  meant  to  meet  when  the  bill  was  brought  in,  not  for 
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the  purpofc  of  difobeying  an  aft,  but  to  prevent  it,  by  all  lawful 
ipeans,  from  being  made  an  aft  binding  the  fubjefts  of  this  coun 
try  to  obedience.  They  were  to  meet  upon  the  introduction  of 
a  convention-bill,  or  of  a  bill  for  the  fufpenfion  of  the  Habeas 
Corpus  Aft,  or  of  the  aft  for  preventing  wrongous  imprifonment  j 
that  is,  they  were  to  meet  in  order  to  remonftrate,  in  a  conftitu- 
tional  manner,  with  parliament  againft  the  repeal  of  thofe  falu- 
tary  ftatutes  which  guard  the  rights  and  liberties  of  us  all. 
Again,  in  cafe  of  an  invalion,  the  folly  of  the  refolution  is  alfo 
ftated  in  the  indiftment  as  criminal,  that  "  the  faftfeveti  mem- 
"  bers  (hall  have  power  to  declare  the  fittings  permanent,  and 
"  twenty-one  mall  conftitute  a  convention,  and  proceed  to  buli- 
-"  nefs."  In  Head  of  any  thing  criminal  here,  all  is  innocence. 
If  twenty-one  were  to  conftitute  a  convention,  they  could  notfure- 
ly  be  an  armed  force  to  aflift  the  invaders,  they  could  with  dif 
ficulty  even  have  repelled  them.  There  is  alfo  ftated  in  this  in 
diftment,  a  fecond  fpeech,  faid  to  be  made  by  the  gentleman  at 
the  bar,  of  which  I  (hall  read  the  conclufion.  It  is  printed  in 
Italic,  and  therefore,  I  prefume  the  public  profecutor  meant  to 
lay  particular  ftrefs  upon  it.  "  If  the  fervility  of  the  people 
"  had  been  lefs,  if  they  had  dared  to  meet,  and  in  place  of  mur- 
41  muring,  to  have  told  their  rulers  that  there  was  danger  in 
"  feeking  to  deprive  them  of  their  liberties,  we  would  not  have 
"  had  to  adopt  this  refolution  to-night,  but  when  I  favr  the  calm 
**  deliberate  countenances  of  all  prefent,  and  the  folemn  manner 
"  in  which  it  was  pafled,  I  was  convinced  that  it  would  not  only 
"  be  a  refolution  of  words  but  a  rule  of  aftion."  Now, 
what  is  a  refolution  but  a  rule  of  aft  ion  ?  My  lord,  every  refo 
lution  is,  or  ought  to  be,  a  rule  of  aftion,  and  is  intended  to 
be  fuch  when  it  is  formed :  this,  therefore,  is  a  very  proper 
expreflion  to  enforce  and  explain  more  fully  the  deliberate  na 
ture  of  the  refolution  entered  into,  to  meet  and  endeavour  to  op- 
pofe  fuch  a  bill  from  palling  into  a  law,  a  bill  to  prevent  peace 
able  and  unarmed  conventions  from  meeting  in  this  country. 

The  indiftment  goes  on  to  ilate,  that  the  faid  meeting  came  to 
a  refolution,  "  That  a  fecrct  committee  of  three  and  the  fecrc- 
"  tary  be  appointed  to  determine  the  place  where  fuch  conven- 
"  tion  of  emergency  (hall  meet.  That  fuch  place  mall  remain  a 
"  fecret  with  them,  and  with  the  fecretary  of  this  convention, 
"  and  that  each  delegate  (hall,  at  the  breaking  up  of  the  prefent 
"  fefiion,  be  entrufled  with  a  fealed  letter,  containing  the  name  of 
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«  the  place  of  meeting.  This  letter  (hall  be  delivered  unopened 
*  to  his  conilituents,  the  receipt  of  which  (hall  be  acknowledged 
"  by  a  letter  to  the  fecretary,  preferved  in  the  fame  flate,  until 
»  the  period  (hall  arrive  at  which  it  ihail  be  deemed  neceffary 
«  for  the  delegate  to  fct  out."  Here  is  much  fecrecy,  but  ^no 
thing  eltc.  And  fecrecy  was  neceffary  if  peaceable  conventions 
were  to  be  prohibited.  But  an  armed  force  cannot  meet  in  fe 
crecy,  unlefs  we  are  to  fuppofe  that  the  members  of  this  conven 
tion  were  to  afferable  like  the  troops  of  Mr.  Bayes  in  difguiie. 
The  fecrecy  which  they  here  obferve  is  the  fureft  proof  of  their 
innocence  and  peaceable  intentions. 

My  lord,  in  going  through  the    whole   of  this  indiament,   I 
can  perceive  nothing  relevant  in  it  to  infer  the  crime  of  fedition, 
or  any  other  crime.     The  meeting  itfelf  was    innocent,  the  ob- 
Jed  they  had  in  view  was  innocent,  and  the  fpeeches  and  refolu- 
tionsfaidtq  have  been  made  are  alfo  innocent  5  infomuch  as  they 
were  merely  calculated  to  promote  the  avowed  objeft  of  the  con 
vention.    They  wifhed  for  the  fupport  of  numbers  ;  but  for  what? 
To  petition  parliament.     They  were  anxious  that   a  bill  mould 
not  be  brought  into  parliament  to  prevent   peaceable   aflemblies 
from  meeting  ;  and  therefore  they  fay  they  will  prevent  fuch  bill, 
as  far  as  they  can,  from  paffmg  into  a  law.     This  alfo   was   ne 
ceffary  for  the  attainment  of  their  objca.     All  that  can  be  faid 
againil  them,  therefore,  amounts  to  this,  that  they  took  the  beft 
meafures  they  could  for  accomplifhing  their  purpofe  of  obtaining 
a  parliamentary  reform  j  a  purpofe  legal  in  itfelf,  and  which,  on 
all  hands,  is  admitted  to  be,  in  a  certain  degree,  neceffary. 

At  all  events,  1  humbly  apprehend,  that  the  faas  itated  in 
this  indiament  can  only  amount  to  verbal  fedition— that  there 
has  been,  in  this  cafe,  no  commotion,  no  rifmg  of  the  people,  and 
that  fpeeches  uttered,  or  refolutions  formed,  can  only  amount  to 
verbal  fedition,  or  leafing  making. 

In  order  to  mew  this,  1  mull  trouble  your  lordftiips  with  read 
ing  the  definitions  given  of  fedition  by  our  law-writers,  compar 
ing  them  with  the  charges  fet  forth  in  the  indiament,  and  alfo 
with  the  ftatutes  refpefting  verbal  fedition. 

The  firft  is  Sir  George  Mackenzie,  book  i,  title  7,  who  fays, 
"  Sedition  is  a  commotion  of  the  people,  without  authority  \  and 
"  if  it  be  fuch  as  tends  to  the  disturbing  of  the  government,  ad 
'*  exitium  firincipis  vel fenatorum  ej'ttt  'Iff  muiatlonem  reipullicce,  it 
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<c  is  treafon  ;  but  if  it  only  be  raifed  upon  any  private  account, 
"  it  is  not  properly  called  treafon,  but  it  is,  with  us,  called  a  con- 
"  vocation  of  the  lieges." 

Sedition,  therefore,  is  a  commotion  of  the  people,  or  a  rifing  of 
the  people,  without  authority,  according  to  the  definition  given 
of  it  by  this  great  lawyer.  ' 

Afimilar  definition  is  given  by  Forbes,  bool  3,  title  2,  feel  i, 
*'  Sedition  is  a  commotion  or  rifing  of  the  people,  without  autho- 
"  rity,  in  order  to  do  any  thing  tending' to  a  diflurbance  of  the 
"  public  peace,  though  the  defign  be  not  executed,  which  is 
"  raifed  upon  a  public  or  private  account." 

According  to  Erfkine,  the  crime  confifts  in  ruifing  commotions 
or  difturbances  in  the  Rate. 

I  believe  a  definition  more  full  and  more  accurate  is  given  of 
this  crime  by  Dr.  Boyd,  in  his  Juftice  of  Peace,  in  book  i,  title 
5,  "  Sedition  is  any  commotion  or  rifing  of  the  people,  without 
"  lawful  authority,  and  which  tends  to  the  difturbance  of  the 
*'  public  peace  of  the  kingdom." 

My  lord,  every  one  of  thefe  definitions  represents  fedition,  not 
as  confiiling  in  peaceable  convocations,  or  in  the  fpeeches  and 
refolutions  of  fuch  convocations,  but  as  coniifiing  in  commotion* 
or  rifings  of  the  people. 

Accordingly  theie  is  a  mo  ft  material  diftfn&ion  to  be  made 
between  commotions  and  rifings,  and  fpeechts  and  refolutions 
tending  to  excite  commotions  and  rifings.  Thefe  fpeeches  are 
/rrtfWfed'ticus,  but  the  exprtfllon  is  figurative:  they  are  fedi- 
tious  merely  en  account  of  their  tendency  to  excite  commotions 
and  rifings  of  the  people,  which  is  really  fedition  ;  and  this  dif- 
tinclion  is  exprefsly  pointed  out  by  feveral  of  our  ilatutes. 

A  man  who  makes  fpeeches  and  refolutions,  the  tendency  of 
which  is  to  excite  commotions,  is  guilty  of  verbal  fedition,  but 
is  not  guilty  of  that  crime  which  he  has  failed  to  commit;  he  is 
cot  guilty  of  thofe  commotions  which  his  feditious  fpeeches  tend 
ed  inefTeclually  to  produce.  If  a  perfon  excites  another  to  mur 
der,  and  the  deed  is  not  perpetrated,  he  is  not  an  acceffary  to 
the  murder  j  he  may  be  puniihed  undoubtedly  by  the  laws  of 
this  country,  but  he  is  not  guilty  of  that  murder  which  he  miti 
gated,  but  which  he  intfigated  in  vain.  In  th<p  fame  manner, 
thefe  people  may  be  guilty  of  having  endeavoured  to  excite  dif- 
.  turbances,  but  they  cannot  be  punifhed  as  guilty  of  thofe  com- 
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motions  which  have  not  exifted.  This  important  diftinftion  is 
fully  recognized  in  feveral  of  our  acls  of  parliament.  In  the  aft 
1555,  chap.  60,  in  the  reign  of  Queen  Mary: 

"  For-fa-meikle  as  diverfe  feditious  perfones  hes,  in  times  by- 
"  paft,  raifed  amangit  the  commoun  people,  murmures  and  fclan- 
"  ders,  fpeaking  againft  the  queenis  grace,  and  fawing  evil  brute 
"  anent  the  maift  Chriftian  King  of  France,  his  fubjeftes  fent  in 
"  this  realme  for  the  commoun  weill,  and  fuppreffing  of  the  auld 
"  enemies  foorth  of  the  famin,  tending  throw  railing  of  fik  rumours 
"  to  fteir  the  hearts  of  the  fubjec~les  to  hatrent  againft  the  prince, 
"  and  fedition  betuixt  the  lieges  of  this  realme  and  the  maift 
"  Chriftian  kingis  lieges  forcfaidis:  and,  for  efchewing  of  fik  in- 
"  convenientes  as  micht  follow  thereupon :  it  is  devifed,  ftatute 
"  and  ordained,  that  gif  onie  perfones  intimes  cumming,  bee  heardc 
"  fpeakand  fik  unreafonable  commoning,  quhair-throw  the  peo- 
**  pie  may  take  occafion  of  fik  prievie  confpiracie  againft  the 
"  prince,  or  fedition  againft  the  maift  Chriftian  kingis  fubjecles 
"  forefaidig,  the  famin,  being  proven,  fall  bee  punilhed  according 
"  to  the  qualitie  of  the  faulte,  in  their  bodies  and  gudes,  at  the 
"  queenis  grace  pleafure  :  And,  in  cafe  the  hearer  thereof  re- 
"  port  not  the  famin  unto  the  queenis  grace  or  her  officiares  to 
"  the  effecl  that  the  famin  may  bee  puniflied,  as  accordis,  that 
4<  he  fall  incurre  the  faidis  paines,  quhilkis  the  principal  fpeak- 
'*  er  or  raifer  of  fik  murmures  defervis."  In  no  lefs  than  two 
places  this  is  pointed  out,  "  tending  throw  raifmg  fik  mur- 
"  mures,"  to  excite  fedition,  and  again,  "  quhair-throw  the 
"  people  may  take  occafion  of  fik  prievie  confpiracie." 

Lord  Jujtice  Clerk.  What  is  the  puniihment  ? 

JVIr.  Gillies.  In  their  bodies  and  goods  at  H\e  queen's  grace 
pleafure.  The  next  is  the  a6l  1584,  chap.  134  ;  this  acl  points 
out  ttill  more  clearly  the  diftinftion  I  juft  now  ftated: 

u  For-fa-ineikle  as  it  is  underftand  to  our  foveraine  lord  and 
"  his  three  eftates,  aifembled  in  this  prefent  parliament  quhat 
"  great  harme  and  inconveniente  hes  fallen  in  this  realme,  chiefly 
**  fen  the  beginning  of  the  civile  troubles  occurred  in  the  time 
"  of  his  hienes  minoritie,  throw  the  wicked  and  lie tntious />//£- 
"  lick  and  private  fpeaches,  and  untrew  calumnies  of  divers  his 
"  fubjecles,  to' the  difdaine,  contempt,  and  reproch  of  his  majefty, 
u  his  councel  and  proceedings,  and  to  the  difhonor  and  prejudice 
"  of  his  hienes,  his  parents,  progenitours,  and  eftaitej^/rr/r/f  «> 
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"  his  hicnes  fuhjeftes  theirby  to  mifliking,  feditiori,  unquictncs, 
"  and  to  cad  off  their  dew  obedience  to  his  majeflie  to  their  evi- 
"  dent  perrel,  tinfel,  and  detlruftioa,  his  hienes  continuing  al- 
"  waies  in  love  and  clemencie,  toward  all  his  gude  fubjeftes, 
"  and  maift  willing  to  feek  the  fafetie  and  prefervation  of  them 
"  all,  quhilkis  wilfully  needles,  and  upon  plairie  malice,  after 
"  his  hienes  mercy  and  pardon,  oft  times  afoir  granted  hes  pro- 
"  cured  themfelves  be  their  treafonable  deeds  to  bee  cut  off  as 
"  corrupt  members  of  this  common  weill :  Therefore,  it  is  fta- 
"  tute  and  ordained  bee  our  foveraine  lord,  and  his  three  eft  aites, 
"  in  this  prefent  parliament,  that  nane  of  his  fubjeftes  (of 
11  quhat-fumever  funftion,  degree,  or  qualitie,  in  time-cumming,} 
"  fall  prefume,  or  take  upon  hand  privatly  or  publicity,  in  fer- 
"  mones,  declamaiiones,  QTjami/far  conferences,  to  utter  ony  falfe? 
"  flanderous,  or  untrew  fpeeches,  to  the  difdaine,  reproche,  and 
"  contempt  of  his  majeflie,  his  councel,  and  proceedings,  or  to 
"  the  difhonor,  hurt,  or  prejudice  of  his  hienes,  his  parents,  and 
"  progenitoures,  or  to  meddle  in  the  affaires  of  his  hienes  and 
"  his  eftaite  prefent,  by-gane  and  in  time  cumming,  under  the 
"  peines  conteined  in  the  aftes  of  parliament,  againft  makers 
"  and  tellers  of  leefinges :  Certtfieing  them  that  fall  be  trycd 
"  contraveners  theirof,  or  that  hearis  fik  flanderous  fpeaches, 
"  and  reportes  not  the  fame  with  diligence,  the  faid  paine  fall 
"  be  executed  againft  them  with  all  rigour,  in  exemple  of 
"  utheris  " 

In  confequence  of  the  union  of  the  two  crowns,  in  the  reign 
of  James  VI.  another  aft  paffed,  to  prevent  national  differences 
between  the  Scotch  and  Englifhj  from  being  excited  by  fpeeche* 
and  harangue,  1609,  chap.  9.  The  preamble  of  the  aft  fhows 
that  it  was  hiftorically  fuch  as  I  have  ftated  to  your  lordftiip. 
u  For  remeed  and  preventing  whereof,  his  majeflie  remembring 
"  how  ftrait  and  fevere  punifliment,  hes  by  the  laws  and  aftes  of 
"  his  maift  royall  progenitors,  kings  of  this  realme  heretofore, 
"  bene  ordeine^d  to  be  iniiifted  upon  fik  as  fhould  devife  or  utter 
"  falfe  and  flanderous  fpeeches  and  writtes,  to  make  diffentions 
"  betwrene  the  prince  and  his  fubjcfts,  or  raife  fedition  in  the 
"  realme,  and  conflddering  that  all  fik  purpofes  and  writtes,  as 
"  may  breed  diflyking  betwene  the  inhabitants  of  the  faids  .king- 
**  donjes  of  Scotland  and  England,  being  now  all  become  his 
"  majefties  liege  people,  cquallie  fubjeft  and  equallie  beloved  of 


44  his  heiglines,  tends  to  maift  dangerous  dhTention  and  feditioa 
44  amangs  his  fubjeclsj  therefore,  his  majeftie,  with  aclvyce  and 
"  confent  of  the  haill  eftaites  of  this  parliament,  flatates  and  or- 
44  deines,  that  whafoevcr  ihall  hereafter,  by  word  or  write,  de- 
"  vife,  utter,  or  publiih,  any  falfe,  flanderous,  or  reprochfull 
44  fpeeches  or  writtes,  of  the  eftate,  people,  or  countrie  of  Eng- 
44  land  or  of  any  counfeller  thereof,  tending  to  the  remembrance 
*'  of  the  auncient  grudge  borne  in  tyme  of  by-paft  troubles  (the 
44  occafion  whereof  is  now  happilie  abolifhed  by  the  bleffed  con- 
44  junction  of  the  faids  kingdomes,  under  his  majefties  foveraigni- 
44  tie  and  obedience)  or  to  the  hinderance  of  the  wiftied  accom- 
44  pliftiment  of  the  perfect  union  of  the  faids  kingdomes,  or  to 
44  the  dander  or  reproch  of  the  eftate,  people,  or  countrie  of 
14  England,  or  difhonor,  or  prejudice  of  any  counfeller  of  the 
44  faid  kingdorne  whereby  hatred  may  be  foftred  and  intertained, 
44  or  miflyking  raifed  betwene  his  majefties  faithfull  fubje&s  of 
44  this  ifle.  The  authors  of  fik  feditious,  flanderous,  and  injuri- 
44  ous  fpeeches  or  writtes,  or  difperiers  thereof,  after  tryell  taken 
44  of  their  offence,  either  before  his  majefties  juftice,  or  the  lords 
44  of  his  hienes  privie  councell,  (hall  be  feverelie  punilhed  in 
44  their  perfones  andgudes,  by  imprifonment,  banifhment,  fyning 
*4  or  mair  rigorous  corporall  paine." 

Thefe  are  the  ftatutes  that  point  out,  as  I  faid  before,  and  fully 
recognize  the  evident  diftin&ion  that  exifts  between  commotions 
and  riiings  of  the  people,  and  fpeeches  or  writings,  tending  to 
excite  thofe  commotions.  Your  lordfhips  will  alfo  obferve,  that 
the  crime  ftated  in  the  a6l  1606  confifts  in  endeavouring  to  ex 
cite  difturbances,  by  ferrtions,  declamations ',  or  familiar  confer 
ences.  Now,  the  declamations  here  mentioned,  as  diftincl:  from 
fermons,  upon  the  one  hand,  or  familikr  conferences  on  the  other, 
Oiuft  be  precifely  the  fame  as  the  fpeech  faid  to  have  been  made 
by  this  gentleman,  or  the  refolutions  of  the  other  members  of 
the  convention.  It  cannot  be  fuppofed  that  perfons  would  de 
claim  in  the  fields  where  there  were  none  to  hear  them.  Their 
declamations  muft  have  been  addreffed  to  an  affembly  of  the  peo- 
'ple,  met  together,  like  this  convention,  in  a  room ;  or  which 
would  have  been  ftill  more  criminal,  arid  of  ftill  more  danger 
ous  tendency,  they  muft  have  been  addreffed  to  any  accidental 
affemblage  of  people  upon  the  public  ftreets. 

But  it  is  charged   againft  this  convention,    that  their  objecL 
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though  prtfcffed  to  be  a  reform  in  the  reprefentation  of  the  Com* 
mons  Houfe  of  Parliament,  was  really  to  overturn  the  govern 
ment,  and  fubvert  the  confutation  of  this  country  j  and,  it  has 
been,  faid,  that  the  tendency  of  thefe  fpeeches,  joined  to  the  in* 
tendon  with  which  they  were  uttered,  converts  this  crime  from 
verbal,  into  real  fedition;  that  this  circumftance  takes  it  out  of 
the  cafe  of  leafing-making,  where  fpeeches  are  uttered,  not  with 
the  evil  intention  that  isafcribed  to  thefe  perfons,  of  fubvcrting 
the  conltitution  of  the  country,  and  changes  it  into  real  fedition, 
a  crime  of  a  different  nature,  and  of  a  blacker  dye* 

3VXy  lords,  if  thofe  perfons  formed  a  plan,  and  entered  into  a 
refolution,  of  overturning  this  conilitution,  and  if  that  refolution 
is  indicated  by  their  actions,  they  are  not  guilty  of  /edition,  but 
of  high  treafon;  and  for  that  crime  let  them  be  indicted.  I  fay 
again,  if  they  formed  this  intention  to  overturn  the  government 
of  this  country,  and  if  this  intention  appears  from  their  proceed 
ings,  they  ought  not  to  have  been  tried  on  an  indictment  fuch  as 
this,  but  on  a  charge  of  high  treafon  itfelf;  a  crime  for  which  l 
no  punifhment  your  lordmips  can  here  inflict  is  at  all  adequate. 
In  the  proceedings  of  the  convention  itfelf  there  is  no  proof  of 
any  fuch  defign.  If  fuch  an  intention  was  proved  from  their 
proceedings,  the  crime  would  be  treafon.  The  confequences  are 
obvious.  If  the  intention  is  not  proved,  the  public  profecutor 
is  not  intitled  to  prefume  it,  and  arguing  upon  that  prefumption, 
to  accufe  this  gentleman  of  a  greater  crime  than  what  arifes 
from  his  fpeeches,  according  to  their  plain  and  direct  meaning. 
The  intention  of  fubverting  the  government  is  not  here  indicated 
in  the  way  that  the  laws  of  treafon  require  \  that  is,  there  is  no 
fufficient  proof  of  it,  not  even  a  veftige  of  evidence  that  could 
enable  the  public  profecutor  to  bring  my  client  to  trial  for  high 
treafon.  Did  there  exift  any  fuch  proof,  then  the  public  profe- 
cutor  has  neglected  his  duty,  in  not  bringing  an  indictment  for 
this  crime.  He  cannot  be  permitted  to  fay,  that  the  proof  of 
high  treafon  being  defective,  he  was  obliged  to  charge  for  ano 
ther  offence,  which  very  offence  was  to  be  aggravated  by  the 
trefonable  intention  he  could  not  prove :  the  want  of  proof  01  j 
one  crime  is  not  the  proof  of  another  crime.  This  would  be  to 
overturn  all  judicial  procedure,  to  fubvert  every  notion  of  jurif-j 
prudence.  The  members  of  this  convention  have  formed  that 
intention  which  is  afcribed  to  them,  of  overturning  the  govern- 
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Went  of  tliis  country,  or  they  have  not.  Their  having  formed 
it,  is  proved,  or  it  is  not  proved.  If  it  is  proved,  they  are  guilty 
of  high  treafon.  If  it  is  not  proved,  this  criminal  intention  muft 
be  laid  out  of  confideration  altogether,  and  cannot  be  permitted 
to  aggravate  the  degree,  much  leis  to  alter  the  nature  of  the  of- 
fenc.:  charged  in  the  indictment.  The  deficiency  of  proof  of 
one  crime  can  never  give  rife  to  a  new,  or  a  different  crime  j  if 
I  am  accufed  of  murder,  and  if  evidence  of  the  fact,  that  I  com 
mitted  the  homicide  is  wanting,  will  that  ever  conftitute  a  charge 
of  manilaughter  ?  1  fay  that  the  deficient  proof  of  a  greater 
crime  can  never  conftitute  a  leiTer  crime — let  the  lefler  crime 
be  charged  and  puniihed  as  fuch,  or  let  the  greater  crime  be 
charged  and  puniihed  as  fuch.  If  it  was  the  intention  of  the 
members  of  this  convention  to  overturn  the  government  of  this 
country,  they  are  guilty  of  treafon. — If  it  was  not  their  inten 
tion  it  ought  not  to  be  charged  j  and  they  are  guilty  of  no  crime 
at  all. 

Whether  this  gentleman  at  the  bar  has  ever  formed  fuch  in 
tention  is  known  to-his  own  breaft.  Whether  he  has  ever  form 
ed  fuch  intention  is  known  alfo  to  that  Being,  and  to  that  Being 
alone,  who  can  fearch  the  hearts  of  men,  and  without  aid  of 
external  circumftances,  pronounce  upon  the  fecret  motives  of 
their  conduct.  But  no  human  judge  can  affume  this  prerogative, 
— can  prefurae  guilt  from  conftructiens  put  upon  fpeechesj  con- 
ftructions  which  may  be  different  by  different  perfons,  and  at 
different  times  ;  no  man  can  lay  his  hand  upon  his  heart,  and 
upon  con  ft  ructions  of  this  fort  fay,  that  this  gentleman  has  form 
ed  any  fuch  intention.  Even,  whatever  may  be  his  own  opinion, 
he  is  not  entitled  to  act  upon  that  opinion  here  ;  as  no  legal  proof 
of  any  fort  has  been  brought,  and  no  constructive  proof  of  trea 
fon  is  known  to  our  laws,  I  am  fpeaking  here  as  if  the  ftrange 
and  illegal  practices  could  be  permitted,  of  bringing  forward  a 
higher  crime,  not  to  be  punifhed  itfelf,  but  as  the  aggravation 
of  an  inferior  offence.  Even  in  fuch  prepofterous  proceedings, 
could  this  practice  be  countenanced  for  a  moment,  there  is, 
in  the  prefent  cafe,  no  evidence  on  which  fuch  aggravation  could 
be  placed. 

My  lords,  the  whole  actions  and  proceedings  of  this  conven 
tion  may  fairly,  and  with  probability,  and  fo  far  as  it  ftrikes  my 
mind,  can  only  be'afcribed  to  their  wifhes  to  attain  the  propofed 
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obje&  which  they  had  in  view,  a  reform  in  the  Houfe  of  Cotfff- 
mons,  by  the  introdu&ion  of  univerfal  faffrage  and  annual  par 
liaments.  They  may  alfo  have  proceeded  from  the  treafonable 
intention  afcribed  to  them.  But  where  thefe  matters  are  doubt 
ful,  where  the  writings  and  refolutions  of  men  may  be  afcribed 
cither  to  bad  or  good  motives,  humanity  and  juftice  both  require 
that  they  fhould  be  afcribed  to  motives  that  are  good.  When 
thefe  refolutions  exprefs  an  avowed  purpofe,  and  when  thefe  men 
declare,  in  all  their  fpeeches  and  motions,  that  they  wiihed  not 
to  fubvert,  but  to  reform  the  conititution,  will  you  fay  from 
thofe  very, fpeeches  and  refolutions,  that  this  was  not  their  pur 
pofe  ?  Are  you,  from  fpeeches  containing  declarations  that  they 
wifhed  for  reform,  to  conclude 'that  they  did  not  wifh  for  reform  ? 
Are  you  from  fpeeches  containing  declarations  that  they  wiihed 
to  fupport  the  conllitution,  to  conclude  that  they  wiihed  to  fub- 
rert  it  ?  This  is  ftraining  conftni&tve  evidence  to  a  great  length 
indeed.  Thofe  are  queftions  upon  which  men,  in  their  clofets, 
and  in  private  life,  may  entertain  different  opinions  j  but  your 
Iord..liip3  know,  much  better  than  I  do,  what  the  ftriclnefs  of  ju 
dicial  evidence  requires.  We  cannot  receive  in  evidence  thofe 
things  which  in  private  life  may  convince  us  of  the  truth  or  proba 
bility  of  any  faft.  I  fay  now,  therefore,  as  1  faid  before,  that 
could  the  proof  of  fuch  intention  be  admitted,  as  aggravating 
the  letter  offence  charged,  ftill  there  is  no  proof  of  the  aggrava 
tion. 

My  lord,  it  may  be  flated  that  the  circumftances  of  the  times 
in  another  country,  may  afford  a  proof  of  the  intentions  of  thcfs 
men.  Upon  this  it  does  not  become  me  to  fpeak  in  this  place  j 
but,  with  regard  to  the  French  Revolution,  I  ihall  only  fay,  that 
two  views  may  be  taken  of  it  in  as  far  as  it  refpefts  England. — - 
Thofe  fcenes  of  bloodihed  that  have  been  exhibited  there,  may 
fhew  us  the  danger  of  innovation  on  the  one  hand  j  but  the  very 
fame  circumttances  may  fhew  us,  on  the  other  hand,  the  pro 
priety  of  adopting  a  timely  and  moderate  reform.  A  delay  of 
reformation,  may,  as  many  think,  have  produced  thofe  tranfac- 
tions  which  we  all  in  common  deplore.  Some  men  may  be  im- 
preffed  with  this  event,  fo  as  to  ftifle  all  defire  of  reformation. 
To  others,  with  equally  virtuous  views,  it  may  appear  that  this 
Tery  revolution  is  an  additional  argument  for  obtaining  a  mode 
rate  and.  timely  reform  in  th'e  reprefentation. — Here  again  ths 
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cafe  comes  to  be  the  fame  as  before.  Who  is  entitled  to  fearch 
into  this  man's  breaft  ?  He,  perhaps,  can  lay  his  hand  upon  his 
bofom  and  lay,  that  he  viewed  the  French  Revolution,  as  hold 
ing  out  to  us  a  warning  not  to  be  too  dilatory  in  obtaining  a  mo 
derate  reform,  before  the  people  are  ftirred  up  to  thofe  exceffes 
which  have  been  committed  in  France. 

The  circumftances  of  the  times  then  which  are  brought  forward 
to  aggravate  the  offences  of  thefe  men,  may  in  their  own  breafts 
form  their  justification  5  becaufe  they  may  cpniider  the  French 
Revolution  as  evincing  the  neceflity  and  propriety  of  adopting 
a  moderate  and  timely  reform.  Here  then  I  apprehend  that  no 
ftrefscanbe  laid  upon  circumftance  swhich  operate  in  two  ways } 
which  in  one  view,  may  operate  to  criminate  this  gentleman,  and  in 
another  view,  may  be  the  very  proofs  of  his  innocence  and  virtue. 

My  lord,  fetting  afide  this  intention  of  overturning  the  confti- 
tution,  no  veitige  of  a  crime  remains.  Even  with  this  intention, 
fince  there  has  been  no  commotion,  no  riling  of  the  people,  and 
fince  words  fpoken,  whatever  may  be  their  purport,  can  never 
conftituute  real  fedition,  flill  the  only  offence  is  verbal  fedition. 
This  has  not  been  a  frequent  crime  ;  but  it  is  a  crime  not  altoge 
ther  unknown  to  our  laws.  In  the  records  of  this  Court  there  are 
two  inftances  of  trials  for  leafing-making  or  verbal  fedition,  upon 
a  itatute  which  I  (hall  hereafter  have  occafion  to  notice  j  the  aft 
1703.  The  offences  which  were  in  thofe  cafes  charged  againit 
the  pannels,  I  apprehend  to  have  been  at  leaft  as  criminal  as 
thofe  which  are  laid  to  the  charge  of  this  gentleman. 

On  February  ift,  1715,  John  Graham  and  others  were  in 
dicted  for  leafing-making  and  flanderous  fpeeches,  tending  to  ex 
cite  fedition,  and  alienate  the  affections  of  his  majefty's  fubjecls 
from  his  perfon  and  government,  by  fetting  up  the  falfe  preten- 
fions  of  another.  The  corpus  deliEli  was  drinking  the  pretender's 
health  at  the  Tron  Church,  by  the  name  of  James  VIII.  and 
his  happy  reiteration.  This  was  a  crime  which  was  then  thought 
to  amount  to  leafing-making,  and  accordingly  it  was  tried  upon 
that  flatute. 

Upon  the  27th  June,  in  the  fame  year,  John  Oliphant,  Alex 
ander  Wilfon,  William  Ramfey,  bailies  of  Dundee,  William 
Lyon,  of  Ogle,  treafurer,  and  J.  Watfon,  vintner,  were  indict 
ed  upon  the  fame  ftatute,  and  the  fame  offence  of  leafing-making, 
inafmuch  as  for  abetting  the  pretender's  right,  they  did  go  upon 
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the  lOtli  of  June,  (the  pretender's  birth-day)  to  the  crofs  of 
Dundee,  and,  in  a  folemn  manner,  drank  his  health,  by  the  title 
of  King  James  VIII.  king  of  thofe  realms ;  and  on  the  2oth,  of 
June  1715,  a  thankfgiving  appointed  by  parliament  for  the 
king's  acceflion,  when  the  bells  were  ringing,  they  went  up  and 
prevented  their  ringing,  and  curfed  the  king. 

I  (hall  leave  it  to  your  lordfhip  to  decide,  whether  the  crimes 
of  which   thefe  men  were   convifted  be  not  far  more  atrocious 
than  the  offences  charged  againft  this  gentleman  j  and  at  a  time 
too  when  rebellion  raged  in  this  country  : — at  that  very  time  they 
•were  thought  to  amount  to  leafing-making  or  verbal  fedition  only. 
My  lord,  I  now  come   to  enquire  as  to  the  puniftiment  to  be 
iniifted.      Puniihments  upon  the  old   afts  are  prohibited  by  a 
.paffage  in  the  Claim  of  Rights,  which  I  formerly  read,  and  (hall 
now  read  again  to  your  lordmips.     Having  particularly  in  their 
view  this  provifion  in  the  Bill  of  Rights,  the  Legiflature  paffed 
the    aft    1703,  chap.  4.    (Reads.}    "  Our  foveraine   ladie   con- 
"  fidering  that  by  the  ads  of  parliament  following,"  reciting  a 
number  of  a&s,  "  the  crimes  therein  mentioned  are  made  capi- 
"  tal,   and  punifliable  by  death    and   confifcation,  and  that  the 
"  faids  laws   have  been  liable  to  flreatchcs,  and  that  in  refpeft 
"  of  their  generality,  and  the   various  conftruclion  which  the 
"  fame  may  admit,  they  may  be,  as   to  the  forefaid  capital  pu- 
"  niihment,  of  dangerous  confequencc,  Doth  therefore,  with  ad- 
"  vice  and  confent  of  the   Eftates  of  Parliament,  abrogate  and 
"  difcharge,  in   all  time  coming,  the  forefaid  fan&ion  and  pain 
-"  of  death  and  confifcation,  contained  in  the  faid  acls  j   and  Jla- 
"  tutes  and  ordains,  that  the  punifliment  of  the  crimes  mentioned 
"  (hall,   for  hereafter,  only  be  arbitrary,  according  to  the  de- 
"  merit  of  the  tranfgreflion  j  that  is,  by  fining,  iinprifonment,  or 
"  banifhment ;  or  if  the  party  offender  be  poor,  and  not  able  to 
"  pay  a  fine,  then  to  be  puni(hed  in  his  body  (life  and  limb  al- 
*  ways  preferved.") 

My  lord,  one  of  the  acts  repealed  by  this  flatute  is  the  aft 
of  1584,  chap.  134,  where  the  offence  was,  as  I  formerly  dated, 
direftly  the  fame  as  that  charged  here,  that  is,  declaiming  in 
public  againft  the  government  of  the  country.  I  need  not  again 
repeat  that  declamations  cannot  be  uttered  in  a  defert,  where 
nobody  can  hear  them,  or  in  a  private  room,  to  a  private  com 
pany  :  they  muft  be  addreffed  either  to  fuch  an  affembly  as 


(    57    ) 

this  convention,  or  to  the  world  at  large,  in  the  ftreets,  which 
would  have  been  ftill  more  dangerous  ;  and  therefore,  this  act 
being  one  of  thofe  repealed  by  the  ftatute  of  1703,  the  punifh- 
.ment  of  this  laft  ftatute  can  alone  be  inflicted  upon  the  crime. 

The  queftion  comes  then  to  be  what  is  the  punimment  en- 
acted  by  this  ftatute,  under  the  word  banifhment.  With  regard 
to  tranfportation,  your  lordfhips  know  this  was  a  punifhment  al 
together  unknown  in  this  country  till  the  reign  of  Charles  II. 
It  was  then  introduced  by  the  Privy  Council,  in}  imitation  of 
what  had  been  done  in  England,  for  the  purpofe  of  repreffing 
the  religious  fectarieg. 

Upon   this  fubject   the  authority  of    Sir  George  Mackenzie 
fcems  to  be  decifive  :    "  But  with  us  no  judge  can  confine  a  man 
"  whom  he  banimeth  to  any  place  without  his  jurifdiction  j  be- 
"  caufe  he  hath  no  jurifdiction  over  other  countries,  and  fo  cannot 
"  make  any  acts,  nor  pronounce  any  fentences  relative  to  them." 
Again,    in   another  place   he  fays,   "  As   to   the  fending  away 
"  people  to  the  plantations.     It  is  anfwered,   That  none  were 
"  fent  away  but  fuch  as   were   taken   at  Bothwel  Bridge,  or  in 
'*  -drgylf-t  Rebellion  j   and  the  turning  capital  punimment  into 
*'  exile,  was  an  act  of  clemency,  not  of  cruelty."     If  tranfpor 
tation  had  been  a  punimment  at  common  law,  I  apprehend,  Sir 
George  Mackenzie    muft   have   been  too  well  acquainted  with 
that  law  to  think   an   apology  for  government  neceffary.     The 
apology  which  he  makes  is,  that  thefe  men  had  committed  a  ca 
pital  offence,  and  therefore,  fays  he,  the  turning  capital  punifh- 
ment  into  exile  was  an  act  of  clemency  and  mercy,  as  otherwifc 
they  might  have  been  punifhed  by  death.     I  therefore  apprehend, 
that   the  punimment   of  tranfportation  could  only  be  inflicted  in 
the  cafe,  that  Sir  George  Mackenzie  ftates,  or  where  it   is   ex- 
prefsly  pointed  out  by  ftatutes,  or  in  cafes,  where  the  punimment 
is  altogether  difcretionary,  which  it  is  not  under  the  act  1703. 

The  Roman  law  has,  as  your  lordiliips  know,  made  a 'material 
diftinction  between  banilhment  aad  tranfportation.  Under  a  law 
authorizing  the  punifhment  of  relegatio  merely,  the  more  fevere 
punimment  of  dcportatio  in  inufulam  could  not  have  been  inflicted. 
In  judging  of  a  matter  of  this  kind,  where  a  ftatute  has  ex- 
prcfsly  declared,  that  the  punifhment  of  thefe  offences  is  to  be 
t,  the  firft  thing  to  be  done  is  to  enquire  into  the  com* 


jmon  fignification  of  the  word  4<  banifhment."  My  lord,  this  is 
not  a  legal  or  a  technical  phrafe  :  the  whole  world  are  bound  to 
underfland  it  ;  and  it  ought  not  fo  much  to  be  referred  to  law- 
writers  as  to  common- fenfe,  and  the  etymology  of  the  Engliih 
language.  It  is  a  queftion  of  philology,  rather  than  of  law  j  and 
holding  it  to  be  fuch,  I  refer  to  the  authority  of  Dr.  Johnfon. 
He  gives  the  following  explanation  :  "  To  banijh,  to  condemn  to 
"  leave  one's  own  country  j"  not  a  word  of  fending  to  another 
country.  The  examples  given  are  the  words  addreffcd  by  Mac- 
duff  to  Malcolm : 

"  O  fare  thee  well  ! 

"  Thofe  evils  thou  repeat'ft,  upon  thyfelf, 

"  Have  banified  me  from  Scotland." 

Another  fignification  of  the  fame  word  is  "  to  drive  away  :" 

"  Banith  bufinefs,  banifh  forrow, 
"  To  the  gods  belongs  to-morrow." 

If  your  lordfhips  could  bani(h  bufinefs,  and  banifh  forrow 
along  with  it  to  Botany  Bay,  we  mould  all  be  much  obliged  to 
you. 

My  lord,  with  regard  to  the  flatute  1703,  chap.  4,   I  appre 
hend,  that  by  the  recital  of  the   afts  therein  given,  there  is  de- 
monflratSve  evidence  afforded  of  the  meaning  of  the  word  banifh- 
ment.    The  flatute  1609,  chap.  9,  which  is  quoted  and  its  penal 
ty  partly  repealed  by  the  a£l  of  Queen  Anne,  1703,  declares  that 
the  perfons  convidled  under  it  "  fhall  be  feverely  punifhed  in  their 
*'  perfons  and  goods,  by  imprifonment,  banifiment,  fining,  or  more  ri- 
"  gorous  corporal  pain."  At  the  time  this  ftatute  waspaffed,in  1609, 
it  cannot  be  maintained,  and  is  not  pretended,  that  tranfportation 
was  known  in  this  country ;  becaufe  this  country  had  then  no  jurif- 
diction  beyond  itfelf.     If  banimment,  therefore,  in  the  a6l  1703, 
fignifies  tranfportation,  it  muft  be  made  ufe  of  at  once,  in  two  diffe 
rent  and  contradictory  fenfes.    Jn  the  a£l  1609,  banifhment  merely 
means,  and  can  only  mean,  exile  from  Scotland.      In  the  other 
a&s  recited  in  the  repealing  ftatute  1703,  banimment,  according 
to  the  public  profecutor,  means  tranfportation  ;  that  is,  imprifon- 
ment,  in  fome  foreign  country,  attended  with  every  thing  that  is 
ignominious  and  painful.     The  term,  banijhmcnt,  thus,  in  the  aft 
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$•703,  means,  "by  this  conftruclion,  both  or  either  of  thefe  punilh- 
ments,  altogether  different  in  themfelves,  and  of  which  we  know 
certainly,  that  the  one  was  not  meant  in  one  of  the  ftaiutes  re 
pealed,  and  no  evidence  is  brought  that  it  was  meant  in  any  of 
the  others.  Such  a  conftru<5Hon  is  unfufferable.  The  ord  ban- 
iihrnent  muft  be  underilood  in  one  fimple  fenfe ;  and  that  is  the 
fenfe  in  which  it  is  employed  in  the  act  1609. 

Were  it  otherwife,  the  confequences  are  as  abfurd  as  they  are 
dreadful.  If  the  word  ban-iihment  cannot  be  employed  in  two 
fenfes  in  the  accurate  language  of  a  repealing  itatute,  and  if  its 
iimple  fenfe  be  not  exile  from  Scot/and,  but  tranjponation,  then 
an  act,  intended,  and  bearing,  to  be  a  mitigation  of  punifhrnent, 
would  increafe,  and  in  an  enormous  degree,  the  feverity  of  pun- 
iihment.  The  ad  1609,  repealed  for  its  feverity,  is  rendered 
Hill  more  fevere.  Tranfportation  comes  in  place  of  baniihment ; 
and  thus  the  Legiflature,  who,  in  paffing  the  Itatute  1703,  in 
tended  it  as  an  aft  of  mercy,  have  in  reality  committed  an  acl  of 
cruelty  ;  inftead  of  leffening,  they  have  increafed  the  feverity  of 
the  puniftiment  which  then  exifted. 

My  lord,  it  has  been  faid,  that  to  fentence  thefe  men  merely 
to  exile  from  Scotland  would  be  prepoilerous,  as  it  would  not  be 
an  adequate  puniihment,  and  becaufe  it  would  leave  them  oppor 
tunities  of  committing  the  fame  offences  in  England.  But  if  this 
is  a  prepofterous  penalty,  I  am  fure  the  fame  prepofterous  thing 
is  committed  twenty  times  every  year  by  your  lordlhips ;  for 
how  often  is  it  that  you  banilh  thieves  and  pickpockets  forth  of 
Scotland,  leaving  them  at  liberty  to  go  to  England,  where,  as 
people's  pockets  are  generally  better  filled  than  they  are  here, 
perfons  of  this  defcriptiori  will  be  enabled  to  exercife  their  pto- 
fefiion  with  much  greater  advantage  and  fuccefs  ?  But,  my 
lords,  a  punimment  fo  well  known,  in  our  own  law,  and  in  the 
laws  of  every  country,  as  banifhment,  can  never  be  called  pre 
pofterous. 

I  ftated  two  trials  in  the  beginning  of  the  prefent  century  : 
John  Graham  was  indicled  for  "  leafing-making,  and  the  utter- 
"  ance  of  (landerous  fpeeches,  tending  to  excite  fedition,  and  alie- 
"  nate  the  affections  of  his  majefty's  fubje&s  from  his  perfon  and 
"  government  -,  fetting  up  the  falfe  and  fcandalous  pretenfions  of 
^  another,  by  drinking  the  pretender's  health,  at  the  Tron  Church, 
'  by  the  name  of  James  V1IL  and  his  happy  reftoution.1"  My 
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lord,  there  were  other  perfons  concerned  in  this  crime  beiides 
him  ;  the  verdlfl  was,  "the  crime  not  proven  againft  Graham 
"  and  Hay,  but  found  proven  againft  Crawford,  upon  his  own 
"  conteflion  :"  the  fentence  was,  "  that  he  be  amerciated  in  a  fine 
"  of  50!.  iUrling,  andimprifoned  till  fecurity  found  for  payment." 

My  lords,  in  the  other  cafe  of  "  John  Oliphant,  Alexander 
"  Wiifon,  and  William  Ramfay,  bailies  of  Dundee,  William 
"  Lyon,  of  Ogle,  treafurer,  J.  Watfon,  vintner,  indi&ed  on 
"  the  itatute  of  Anne,  and  the  adls  contaied  in  it,  of  leafing- 
"  making,  &c.  ina'much  as  for  abetting  the  pretender's  right, 
"  they  did  goon  the  loth  of  June,  the  pretender's  birthday,  to 
"  the  crofs  o*r  Dundee,  and  in  a  folemn  manner,  drink  his  health, 
11  by  the  title  of  King  James  VIII.  king  of  thefe  realms  ;  and 
"  on  the  20th  of  June  1715,  a  thankfgiving  appointed  by  parlia- 
"  rnent  for  the  king's  aceeflion,  when  the  bells  were  ringing, 
"  Oliphant  went  up  to  the  fteeple,  and  prevented  their  ringing, 
"  and  curfed  the  king." 

nth  July  1715. 

"  The  Lords  Juftice  Clerk,  and  Commiflioners  of  Jufticiary,  hav- 
"  ing  confidered  the  verdift  of  affize,  returned  on  the  5th  of  July 
"  Jnftant,  againft  the  laid  John  Oliphant,  6v.  pannels,  they,  in  re- 
**  fpcft  thereof,  by  the  mouth  of  Charles  Kinrofs,  Macerof  Court, 
C£  deprive  the  faid  John  Oliphant,  <&V.  of  their  offices  of  bailies  of 
."  Dundee,  and  the  faid  W'illiam  Lyon,  of  his  office  of  treafurer  of 
"  the  faid  burgh,  and  declare  the  faid  John  Oliphant  incapable  of 
"  enjoying  any  public  office  or  truft  within  the  faid  burgh,  or  within 
<{  that  part  of  Great  Britain  called  Scotland,  in  all  time  coming^ 
"  and  declare  the  faid  Alexander  Watfon,  and  Mr.  Thomas  Wil- 
"  fon,  incapable  of  enjoying  any  public  office  or  truft,  vtithin  the 
11  faid  burgh  of  Dundee,  id  all  time  coming,  and  alfo,  declare  the 
"  faid  Mr.  William  Ramfay,  and  Mr.  William  Lyon,  incapable  of 
"  enjoying  any  public  office  or  truft,  within  the  laid  burgh,  for 
"  the  fpace  of  three  years  next,  after  the  date  hereof:  And  fick- 
"  like,  the  faid  lords  fine  and  amerciate  the  faid  John  Oliphant, 
"  in  the  fum  of  two  hundred  merks  Scots,  and  the  laid  Alexander 
i4  Watfon,  in  the  fum  of  ico/.  Scots,  and  the  faid  Mr.  Thomas 
«'  Wilfon,  in  the  fum  of  one  hundred  merks  Scots  money,  forefaid, 
**  to  be  paid  to  his  majefty's  Receiver  General  for  his  highnefs  ufe  : 
"  And  ordain,  the  faid  John  Oliphant,  Alexander  Watfon,  and 
*f  Mr.  William  Ramfay,  William  Lyon,  and  Mr.  Thomas  Wilfon., 
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<«  to  be  carried  to  the  Tolbooth  of  Edinburgh,  there  to  remain  un- 
"  til  the  loth  of  Auguft  next,  inclufive  :  And  the  {aid  John  Oli- 
"  phant,  Alexander  Watfon,  and  Mr.  Thomas  Wilfon,  to  remain 
"  thereafter  in  the  faid  prifon,  until  they  make  payment  of  their 
"  faid  refpcftive  lines :  And  ordain,  the  magiftrates  of  Edinburgh, 
"  to  let  the  perfons  of  the  faid  Mr.  William  Ramfay,  William 
"  Lyon,  at  liberty,  furth  of  the  faid  Tolbooth,  after  the  faid  day  : 
««  And  alfo,  to  fet  the  perfons  of  the  other  three  pannels  at  liberty, 
"  after  elapfing  of  the  faid  day,  upon  producing  their  refpeftive 
"  difcharges  of  the  faid  fines,  which  is  pronounced  for  doom. 

In  thefe  cafes  your  lordftiips  will  obferve,  that  an  enormous 
offence  had  been  committed  againft  the  government  j  and  you 
have  heard  the  punilhment  that  was  inflifted  :  whether  it  was,  or 
was  not  equivalent  to  the  offence,  I  leave  entirely  to  your  im 
partial  confideratioa.  But  my  lord,  certainly  the  circumftances 
of  the  times  then  were  at  leaft  as  dangerous  as  the  prefent.  Ac 
tual  rebellion  followed,  and  many  unfortunate  men  fell  in  tiie 
conteft.  If  any  circumftances  could  juftify  the  extreme  feverity 
of  a  fentence  they  were  thofe  which  then  exifted.  But  all  that 
it  was  thought  neceffary  to  do  then  was,  to  inflict  the  fmall  pu- 
niihment  which  your  lordiliips  have  heard.  I  may  alfo  notice, 
that  in  the  laft  of  thefe  cafes,  the  pannels  had  been  convifted  of 
two  offences,  leaiing-making,  and  a  malverfation  in  office  as  ma 
giftrates.  Being  thus  guilty  of  two  crimes,  the  accumulated  pu- 
niihraents  of  fining,  deprivation  and  imprifonment  were  inflicted 
Upon  them.— 

Having  faid  fo  much,  I  (hall  now  conclude.  Before  fitting 
down  I  muft  yet  mention  one  confideration  perfonal  to  this  unfor 
tunate  gentleman  himfelf.  His  ftate  of  health  is  feeble,  and  in 
regard  even  to  this  there  ought  to  be  fome  meafure  of  the  pu- 
mfhment.  Should  he  reach  his  place  of  exile,  his  punimment 
will  indeed  be  fevere.  A  man  of  high  talents,  of  a  cultivated 
underftanding,  is  to  be  condemned  to  the  communion  of  thieves 
and  villains,  the  refufe  and  dregs  of  the  human  race  !  In  iuch 
fociety  he  is  to  be  fent  to  the  defolate  fliores  of  the  remote 
fouthern  ocean.  From  thofe  haplefs  regions  it  may,  perhaps,  be 
poflible  to  return  j  but  from  his  ftate  of  health  it  is  highly  pro 
bable  that  this  gentleman  will  never  even  arrive  at  his  miferablc 
deftination.  His  fentence  of  exile  will  have  been  to  that  "  un- 
"  difcovered  country,  from  whofe  bourn  no  traveller  returns.'* 
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'I  know  that  the  humanity  of  your  lordihips  will  make  you. 
paule  before  you  pronounce  a  judgment  of  which  fuch  muft  be 
the  confequences. 

Lord  Jit/lice  Clerk.  Mr.  Gillies,  you  have  done  ample  juftice  to 
your  client,  you  have  managed  his  defence  in  a  very  able  manner. 

Mr.  ^Montgomery.  My  lord,  after  the  very  able  and  full  dif- 
cufiion  which -this  queftion  underwent  a  fortnight  ago,  not  only 
by  your  lordfhips,  but  by  the  counfel  on  both  fides,  I.  fhould 
coniider  myfelf  much  to  blame,  were  I  to  confume  a  great  deal 
of  your  lordfhip's  time,  by  entering  at  large  again  into  the  field 
of  argument  then  Mated,  becaufe  I  feelmyfelf  incapable  of  giving 
any  additional  illuuration  or  adding  weight  to  the  argument  then 
fo  ably  ftated  by  the  Solicitor  General. 

My  lords,  the  counfel  for  the  pannel  has  endeavoured  to  main 
tain  before  your  lordfhips  a  variety  of  propofitions,  all  of  which 
it  is  incumbent  upon  him  to  make  out  before  his  client  can  de 
rive  any  benefit  from  them.  The  firft  was,  that  this  libel  was 
too  general,  that  it  includes  verbal  fedition,  and  that  therefore 
fuch  a  general  indictment  ought  not  to  be  found  relevant  to  the 
knowledge  of  an  aflize.  It  is  very  true,  both  verbal  and  real  fe 
dition  are  known  to  the  laws  of  this  country  j  but  it  is  not  from 
the  major  propofition  alone  that  he  is  to  learn  which  is  meant  to 
be  charged  ;  but  he  is  to  look  to  the  minor  propofition,  and  if 
there  is  fuch  a  thing  exifting  in  the  law  of  this  country  as  rfal 
t  fedition  he  will  there  find  it. 

His  next  propofition  is,  that  if  this  indictment  is  not  on  account 
of  its  generality  to  be  laid  afide  entirely,  it  muft  be  prefumed 
that  fimplejfedition,  or  ieafing-making,  only  is  the  crime  laid,  and 
that  your  lordfhip  in  the  interlocutor  would  fo  find  it  j  and  he  in- 
ftanced  the  cafe  by  an  example  which  I  mould  have  taken  to 
prove  the  contrary  j  for  it  is  very  well  known,  that,  for  the  crime 
of  theft,  either  a  capital  or  an  arbitrary  punifhment  may  be  Jn- 
tliQed.  The  ufual  mode  of  laying  indictments  is  the  fame,  that 
the  crime  is  of  a  heinous  nature,  and  feverely  punifhable  ;  and 
from  the  minor  propofition  you  are  to  learn  whether  it  is  fuch  a 
crime  as  will  infer  an  arbitrary  or  a  capital  punifhment. 

My  lords,  he  has  ftated  three  different  propofitions  :  In  the 
firft  place,  that  there  is  nothing  criminal  fet  forth  in  the  indict 
ment,  and  that  therefore  it  ought  to  be  difmiffed  entirely,  be 
caufe  it  contains  nothing  upon  which  punifhmc nt  can  be  infli&ed. 


111  the  fecond  place,  that  if  there  is  any  thing  criminal,  it  can 
nly  amount  to  leafmg-making,  which  infers  a  (mailer  punifh- 
icnf,  and  not  to  real  fedition,  which  infers  a  greater  punifhment. 
And  the  object  of  both  thefe  proportions  was  to  make  way  for 
ie  laft  and  main  object,  namely,  to  (hew  that  under  the  term 
anifhment  in  the  act  1703,  exile  from  Scotland,  only,  and  not 
ranfportation  was  intended. 

My  lord,  with  regard  to  the  firft  that  there  is  nothing  crimi- 
al  charged  in  the  libel,  I  {hould  think  it  an  indignity  oflered  to 
our  lordihips  and  to  the  jurors  who  tried  the  former  cafes,  and 
3und  thofe  perfons  guilty,  to  take  up  much  time  in  proving  that 
t  contains  matter  highly  criminal  and  deferving  of  very  great 
iunifhment.  Mr.  Gillies  aiked  if  there  was  any  thing  wicked, 
F  there  was  any  thing  feditious,  or  if  there  was  any  thing  crimi- 
tal  in  ufing  the  words  fa  ira,  or  in  ufing  French  terms  in  this 
:onvention,  unlcfs  the  object  of  their  meeting  was  criminal. 

My  lord,  in  order  to  judge  of  the  criminality  of  this  libel,  I 
tpprehend  we  {hould  lay  the  whole  of  the  fafts  together,  aod  1 
vill  appea-1  to  the  underftanding  of  every  man,  whether  he  can 
Igure  to  himfelf  a  more  flagitious  crime  than  that  charged  againffc 
pannel,  namely,  joining  a  confpiracy  againft  the  government 
if  this  country,  which  they  have  endeavoured  to  promote  to  the 
itmoll  of  their  power,  ufing  French  terms  v:ve  la  convention, 

ira.  Liberty  Hall,  Liberty  Stairs,  and  fo  on,  as  general  circum- 
ftances,  go  to  prove  that  the  pannel  at  the  bar,  with  other  per 
fons,  have  met  for  the  deteflable  purpofe  of  overturning  the  con- 
ftitution. 

My  lord,  my  brother  has  endeavoured  to  take  off  the  effect 
of  this  moil  extraordinary  declaration,  which  thofe  gentlemen 
not  fatisfied  with  fimply  refolving,  but  thought  neceflary  to  bind 
themfelves  to  the  performance  of  by  an  oath.  He  fays,  in  ar 
guing  the  relevancy,  they  made  this  refolution,  no  doubt  but 
the  aft,  the  paffing  of  which  they  meant  to  oppofe,  has  not  yet 
taken  place,  and  therefore.it  is  no  crime  j  that  is  net  the  fact 
here  ftated.  The  charge  here  Hated  is  an  attempt  to  intimidate 
the  government  of  the  country,  that  if  a  law  paffed,  which  they 
forcfaw  muft  pafs,  if  their  operations  were  not  put  an  end  to, 
they  are  declaring  and  binding  themfelves,  that  if  fuch  an  act 
paffed,  they  would  flill  continue  to  meet  to  introduce  annual 
parliaments  and  univerfal  fuffrage,  till  fuch  time  as  they  were 
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compelled  to  defift  by  fuperior  force.     The  gentlemen  fay,  that 

their  object  was  merely  to  bring  it  about  by  peaceable  means 

Is  it  by  peaceable  means  that  they  intend  to  do  it,  when  they, 
tell  you  that  nothing  will  prevent  them  but  fuperior  force.  Is 
that  peaceable  means?  Is  that  the  language  of  a  roan  who 
means  to  remonftrate  ?  No;  it  is  held  out  as  a  threat  againft  the 
government  of  the  country,  daring  them  to  do  an  ad  which  they 
know  mull  crufh  their  proceedings. 

My  lords,  my  brother  has  gone  on  to  fubfequent  refolutions  i 
and  one  inftance  he  gives,  that  they  had  only  peaceable  objeds 
in  »iew;  that  they  were  not  to  meet  after  the  aft  was  paffed, 
but  that  they  were  to  acl  immediately  upon  the  fir  ft  notice  given 
of  a  convention-bill ;  that  their  object  was  to  procure  a  number  i 
of  fubfcriptions,  in  order  that  they  might  go  up  to  parliament  i 
with  fuch  force  as  to  prevent  the  poflibility  of  mifcarriage.  That) 
is  his  argument,  and  ingenious  it  may  be,  ivere  it  not  contraS 
dieted  by  circumitances.  From  the  indictment  your  lordfhip  feeJl 
that  the  members  of  this  convention  are  to  be  entrulted  with  fl 
fealed  letter,  to  be  given  to  their  conftituents,  containing  thjl 
pame  of  the  place  in  which  they  are  to  meet  in  fecret,  which  I 
thetnfelve*  are  not  to  know,  much  lefs  the  vaft  number  of  perJ 
fons  whofe  fubfcriptions  they  are  to  get  5  and  that  is  the  model 
which  is  to  have  the  effect  of  preventing,  or  rather  of  re/lfting  I 
the  execution  of  this  aft. 

My  lord,  it  is  further  faid,  that  they  had  another  object  in  I 
view,  the  refiftance  of  an  invafion  j  and  that  this  letter  muft  hrf 
underftood  to  have  applied  to  a  meeting  of  the  convention  for! 
that  purpofe.  A  very  likely  dory,  that  a  meeting  of  feven,  be- 1 
ing  all  that  was  required  to  declare  their  meetings  permanent,  I 
or  at  bolt  twenty-one,  that  fuch  a  meeting  was  to  refill,  far  Jeff  1 
repel  an  invafion  made  upon  this  country.  My  lord,  1  appro.  1 
hend  nothing  farther  need  be  faid  with  regard  to  the  criminulitJI 
of  the  charge  as  ftated  in  this  indictment.  My  lord,  the  gentl^l 
man  himfelf  has  given  lufficient  evidence,  that  the^  were  not  to 
meet  for  the  purpofe  of  petitioning  parliament,  which  is  legal  I 
and  conftitutional,  and  there  are  meetings  for  that  purpofe  which  I 
are  attended  by  people  of  the  greateft  refpeaability.  But  this 
feems  not  to  be  their  object  5  for  the  gentleman  himfelf  fays^.l 
that  this  meafure  of  theirs  may  be  thought  by  fome  a  bold,  by 
ethers  a  daring  rneafure.  Did  the  gentleman  mean,  when  he 
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_J  this,  that  th'e  people  were  to  believe  that  the  object  they 
tad  in  view  was  merely  to  petition  parliament  ?  No  ;  and^  he 
ould  not  have  defcribed  it  in  more  emphatical  language,  which, 
am  fure,  every  perfon  who  hears  it  will  feel  highly  applicable 
o  the  proceedings  of  the  Britifti  Convention. 

My  lord,  with  regard  to  the  next  propofition,  namely,  that  this 
s  leafing-making  only,  and  that  the  aft  1703  ftiould  have^  been 
pecially  libelled  on.  My  anfwer  is  very  fhort,  that  it  is  not 
.eafmg-making,  but  real  fedition  j  a  crime  well  known  to  our 
aws  long  before  the  exiftence  of  any  ftatute.  Every  lawyer 
*ho  has  treated -upon  the  fubjea,  has  not  only  made  a  diftinaion 
Between  leafing-making  and  real  fedition,  but  between  real  fedi- 
:ion  and  high  treafon. 

My  lord,  much,  no  doubt,  may  be  faid  with  regard  to  the 
lefinition  of  real  fedition  j  for,  from  the  great  variety  of  ftiapes 
which  this  crime  may  affume,  and  the  various  degrees  of  guilt 
which  the  aaors  incur  who  commit  thefe  crimes,  it  is  abfolute- 
ly  impoflible  to  give  any  juil  definition  of  the  crime,  fo  as  to 
comprehend  every  poftible  cafe  j  but  there  are  to  be  found  Irea- 
tifes  in  the  criminal  law  which  point  out  a  clear  diftinaion,  and 
mew  that  the  charge  here  laid  comes  within  the  crime  of  real 
fedition. 

My  lord,  I  will  beg  leave  to  read  the  definition  of  Erfkine — 
the  firft  I  mall  read  is  in  his  fmall  compend.  He  fays,  "  It  con- 
"fifts  in  railing  commotions,  or  difturbances  in  the  ftate;  it  is 
"  either  verbal  or  real.  Verbal  fedition,  or  leafing-rnaking,  is 
"  inferred  from  the  uttering  of  words  tending  to  create  difcord 
*<  between  the  king  and  his  people.  It  was  formerly  punimed  by 
"  death  and  the  forfeiture  of  goods,  but  now,  either  by  impri- 
*'  fonment,  fine,  or  banifliment,  at  the  difcretion  of  the  judge, 
**  Real  fedition  is  generally  committed,  by  convocating  any  con- 
"  fiderable  nttmber  of  people,  without  lawful  authority,  under  , 
4*  the  pretence  of  redrefling  fome  public  greivance,  to  the  dif- 
**  turbing  of  the  public  peace." 

L'  My  lord,  in  his  larger  work,  he  fays,  "  The  crime  of  fedition 
*'  confifts  in  raifmg  commotions  and  difturbances  in  the  ftate. 
"  It  is  either  real  or  verbal.  Real  fedition  is  inferred  from  an 
*  irregular  convocation  of  a  number  of  people,  without  lawful 
"  authority,  tending  to  obftrucl:  or  trouble  the  peace  of  the  corn- 
w  munity.  Such  commotions  as  are  aimed  direaiy  againft  thr 
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*'  fovereign  or  Hate  amount  to  high   treafon  5  but  where  they 
"  are  raifed  merely  to  redrefs  fome  fuppofed  grievance,  it  is  the 
"crime    which   fails   properly   under   the  term' Sedition."     In 
like  manner  a  fmall  book  noticed  formerly  by  one  of  your  lord- 
fhips,  Bayne,  fays,  "  Sedition  is  an  irregular  commotion  of  the 
"  people,  or  convocation  of  a  number  of  citizens,    afferabled 
"  without   lawful   authority,  tending  to   difturb   the   peace  and 
"  order  of  fociety."     Is  not  this  the  very  crime   here  Hated  ?   I 
apprehend,  what  has  led   my  brother  into  an  error  has  been  the 
confounding    of   the    different   fenfes   of   the    term   commotion. 
Commotion,  in  an  enlarged  fenfe,  may  no  doubt  figuify  a  rifmg 
in  arms  againft  the  government  of  the  country  ;  but,  in  another 
fenfe,  it  may  fignify  an   illegal   convocation   of  people,  without 
lawful  authority,  tending  to  difiurb  the  peace  and  order  of  fo 
ciety.      I  fay,  if  it  was  otherwife,  there  could  be  no  fuch  thing 
as  real  fedition  j  becaufe,  the  moment,  according  to  them,  that . 
it  becomes  real  fedition,  it  ceafes  to  be  fedition,  it  is  high  tresB 
fon,  not  only  by  the   treafon   laws    as   they   now    Hand,  but  Is 
clearly  high  treafon  in  the  old  treafon  laws.      Therefore,  I   ap 
prehend,  the  diftinaion  between  real  fedition,  and  verbal   fedil 
tion,  is  perfectly  obvious.     It  is  not  neceffary,  in  order  to  coJ| 
ftitute   real  fedition,  that  there  mould  be  a  rifmg  in  arms j  for 
the   moment  there  is  a  rifing  in   arms,  it  ceafes  to  be  fedition^ 
Leafing  making,  on  the  other  hand,  implies  this,  and  no  moreJ 
the  uttering  or  fpeaking,-  either  in  convocations  or  fpreading  by 
means   of  libels   or  hand-bills,    any   wicked,    falfe,    fcandaloug 
fpeeches,  which  tend  to  introduce  jealoufies  among  the  people,  \ 
and  to  overturn  the  Hate.    But  fedition  may  exift  without  utterll 
ing   any  fcandalous   and   falfe   fpeeches  5  as,  for  inilance,  when  ' 
this  gentleman  declared  and  bound  himfelf  by  an  oath,  to  refill 
any  ad  that  might  pafs  to  prevent  the  meeting-  of  this  conven 
tion—this    was   not   a  falfe  fpeech  j  it   contained,  in  a  melanjjj 
choly  truth,  that  thefe  people  fet-themfelves  up  in  defiance  of  the 
law  of  the  country,  and  declared  they  would  not  dcfift  from  their 
wicked  proceedings  till  they  were  compelled  by  fuperior  force.  | 

My  lord,  it  is  not  neceffary  to  look  to  our  ftatute  book,  for  the 
exadT:  definition  of  fedition,  'or  when  it  was  firft  introduced  into 
the  law  of  Scotland  ;  for  it  has  been  well  obferved,  by  all  of 
your  lordfhips,  that  it  muft  have  exifted,  not  only  in  this,  but 
in  every  country  j  ihat  it  is  coeval  with  the  exigence  of  fociety 


itfelf,  becaufe  it  Js  impoffible  that  any  country  can  exift,  if*  £h« 
crime  of  fedition  be  allowed  to  pafs  without  any  puniihment  at 
all.  In  the  law  of  Scotland,  it  exifted  for  many  generations, 
before  it  became  the  object  of  flatute  law,  till  the  puniihmcnt 
applicable  by  the  common  law  was  not  fufficient  to  reftrain  the 
vices  and  wickednefs  of  people  •,  and  then  aSs  were  made  only 
regarding  thefe  particular  fpecies  of  fedition  which  appeared  to 
be  molt  criminal,  and  which  appeared  to  be  moil  levelled  againft 
the  government  of  the  country.  At  that  time  it  never  occurred 
to  the  juftice  of  the  legiflaturer  and  it  would  have  been  unjuft 
if  it  had,  to  have  framed  an  aft  fo  comprehenfire  as  to  include 
every  fpecie .5  of  crime  which  could  fall  under  the  term  of  fedi 
tion,  becaufe  they  muft  have  known  that  it  is  a  crime,  not  only 
infinite  in  its  variety,  but  alfo  infinite  in  its  degrees  and  ihades 
of  guilt.  Particular  acts  of  fedition  were  declared  to  be  capi 
tal,  and  with  refpeft  to  fome  of  them,  I  muft  call  your  Lord- 
fhips  attention,  for  they  contain  a  particular  fpecification  of  the 
crime  here  charged  j  and  had  this  gentleman  been  tried,  prior  to 
1709,  when  the  old  treafon  laws  exifted  in  this  country,  he  muft 
have  been  tried  for  high  treafon,  and  puniihed  with  death. 

My  lord,  the  firft  of  thefe  ftatutes  was  ftated  by  the  Solicitor 
General,  when  he  firft  argued  the  cafe  to  your  lordftiips,  1584, 
chap.  130,  "  Therefoir  it  is  ftatute  and  ordained,  be  our  faid 
"  foveraine  lord,  and  his  faidis  three  eftaites  in- this  prefent  par- 
"  liament,  that  nane  of  his  lieges  and  fubjeeles  prefume 
"  or  tak  upon  hand  to  impugne  the  dignitie  and  the  authorite  of 
"  the  faidis  three  eftaites,  or  to  feek  or  procure  the  innovation  or 
"  diminution  of  the  power  and  authoritic  of  the  fame  three 
*'  eftaites,  or  ony  of  them,  in  time  cumming,  under  the  paine  of 
"  treafon."  Does  not  this  gentleman,  I  would  alk,  impugn  the 
dignity  of  the  eftates  of  parliament,  when  he  fays,  that  they 
would  pay  no  regard  to  the  wifdom  of  parliament,  and  that  they 
would  continue  to  meet  till  fuch  time  as  they  were  compelled  to  de- 
fiftby  fuperior  force;  and  he  does  not  content  himfelf  with  that,  but 
juftifies  their  doing  fo  upon  tlie  laws  of  God,  and  tight  reafon  : 
"  he  fays,  "  if  fuch  a  law  were  fullered  to  pafs,  if  men  were  not 
"  allowed  to  utter  their  complaints,  a  number  of  fierce  and  ran- 
"  corous  paflions  would  arife,  and  we  would  feek  to  appeal  to 
"  that  laft  terrible  decifion,  the  event  of  which  is  uncertain,  but 
"  whicb  God  and  nature  allows."  Hera  the  gentleman  is  not 
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Only  faying,  but  binding  hinafelf  by  an  oath,  that  if  the  legiila- 
ture  mould  enacl  a  particular  ftatute,  they  would  refill:  it,  by 
continuing  to  meet,  till  they  were  compelled  to  defift  by  fupe- 
rior  force.  Here  they  are  telling  the  whole  country,  that  their 
refiftance  is  fanctioned  by  the  laws  of  God,  and  the  laws  of  rea- 
ibn,  I  apprehend  it  to  be  clear  therefore,  that  if  he  had  been 
tried  prior  to  that  aft,  he  mull  have  been  tried  and  pu-niihed  for 
high  treafon,  according  to  the  llatute  I  have  now  read,  which 
infli&s  the  puniihment  of  death.  But,  my  lord,  there  is  another 
aft  applicable  to  the  prefent  cafe,  it  is  the  acl  1662,  chap.  2, 
"  An  a<5t  for  the  prefervation  of  his  majefty's  perfon,  authority,. 
"  and  government.  And  fince  the  rife  and  progrefs  of  the  late 
*'  troubles,  did  in  a  great  meafure,  proceed  from  fome  treafon- 
"  able  and  fedhious  pofitions  infufed  into  the  people,  that  it  was 
"  /awful  to  fubjetis  for  reformation  to  enter  into  covenants  and 
"  leagues,  or  to  take  up  arms  againjl  the  king,  or  thofe  commifjloned 
"  by  him,  and  fuch  like  f  and  fo  on  till  it  comes  to  the  following 
enaclments.  "  Like,  as  his  majefty  and  eftates  of  parliament, 
"  reflecting  on  the  fad  confequences  of  thefe  rebellious  courfes, 
"  and  being  careful  to  prevent  the  like  for  the  future,  have 
"  therefore  ftatute  and  ordained,  and  by  thefe  prefents  ftatutes 
"  and  ordains,  that  if  any  perfon  or  perfons  (hall,  hereafter  plot, 
"  contrive,  or  intend  death,  or  deftruclion,  to  the  king's  majefty, 
"  or  any  bodily  harm  tending  to  death  or  deftruclion,  or  any 
"  reftraint  upon  his  royal  perfon,  or  to  deprive,  depofe,  or  fufpend 
"  him  from  the  ftile,  honour,  and  kingly  name,  of  the  imperial 
"  crown  of  this  realm,  or  any  others  his  majefty's  dominions,  or 
"  to  fufpend  hifli  from  the  exercife  of  his  royal  government,  or 
"  to  levy  war,  ^take  up  arms,  againft  his  majefly,  or  any  com- 
*'  miffioned  by  him,  or  (hall  entice  any  flrangeis  or  others  to 
"  invade  any  of  his  majefty's  dominions,  and  (hall,  by  writing, 
"  printing,  preaching,  or  other  malicious  and  devifed  fpeaking, 
*'  esprefs  or  declare  fuch  their  treafonable  intentions,  that  then 
&'  thefe  perfons  are  to  fuffer  death,  as  in  cafes  of  treafon."  Have 
not  the  gentlemen  expreffed,  in  the  (Irongeft  terms,  and  bound 
themfelves  by  oath,  that  they  would  refift  the  government,  and 
that  they  would  refift  it  by  force  ?  And  they  juftify  force  by  the 
laws  of  God  and  reafon.  Is  not  this  then  an  intention  of  levying 
war  againft  the  king  ?  Therefore,  if  the  gentleman  had  been 
tried  upon  this  ftatute,  prior  to  the  ftatute  of  1709,  he  might 
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have  been  punifhed  as  a  traitor  j  becaufe  lie  lias  declared  Ills  in 
tention  to  be  to  make  war  againft  the  government,  till  fuperior 
force  compelled  them  to  defift.  If  the  gentleman  hid  been  tried, 
even  after  the  paffing  of  the  aft  1703,  and  before  1709,  he  mufl 
have  been  tried  and  puniihed  as  a  traitor.  And,  my  lord,  what 
effect  is  the  introduction  of  the  treafon  laws  into  this  country  to 
have  ?  Are  thefe  acts  of  fedition,  of  fuch  an  aggravated  nature, 
as  are  declared  treafon  by  law,  not  to  be  liable  to  any  punifh- 
ment  whatever  ?  For,  my  lord,  admitting  that  there  is  no  fuch 
thing  as  real  fedition,  then  I  fay  the  act  1703,  give  it  the  wideft 
range  poffibie,  never  can  reach  thofe  acts  of  fedition,  which  were 
declared  treafon  by  former  acts.  But,  my  lord,  the  natural 
confequence  of  the  operation  of  the  treafon  laws  of  England, 
coming  into  this  country,  is  not  to  have  the  effect  of  leaving  thefe 
crimes  without  punifhment  at  all,  but  leaves  them  exactly  in  the 
fame  fituation  in  which  they  were  before  this  act  of  parliament  was 
introduced  j  and  your  lordmip  is  intitled  to  punifh,  at  common 
law,  as  your  lordihip  would  have  done  if  the  cafe  had  been  tried 
prior  to  the  paffing  of  thefe  acts. 

My  lord,  if  I  am  right  in  this  portion,  that  this  crime  is  real 
fedition,  and  that  falling  under  thofe  acts,  it  might  have  been 
punifhed  as  treafon,  it  is  matter  of  very  little  confequence  what 
is  meant  by  the  word  banifhment  j  becaufe  in  the  firft  place  I  ap- 
prehend  this  cafe  is  not  lealing-making,  as  i  have  endeavoured 
to  fliew  your  lordfhip  ;  but  fuppofe  the  cafe  were  leafing- making, 
I  am  not  bound,  in  this  cafe,  to  lay  the  libel  upon  the  leafmg- 
making  ftatutes  j  for,  although  it  was  well  obferved  by  all  your 
lordmips  that  where  an  act  creates  a  crime,  and  fpccifies  the 
punifliment  to  be  annexed  upon  the  conviction  of  fuch  a  crime, 
we  muft  apply  the  ftatutory  punifhment.  But,  my  lord,  it  often 
happens,  that  acts  of  parliament  are  introduced  where  the  crime 
exirted  at  common  law  before  ;  and,  in  thefe  cafes,  whether  the 
acts  introduced  a  higher  or  a  leffer  punifhment,  unlefs  the  act 
fpecially  takes  away  the  crime  at  common  law,  fpecially  deprives 
you  of  the  jurifdi&ion  inherent  in  this  court,  of  trying  at  com 
mon  law,  there  is  no  occalion  for  that  ftatute.  Your  lordfhips 
know  when  the  crime  is  made  greater,  I  may  charge  it  either 
upon  the  ftatute  or  the  common  law,  and  it  often  happens  that 
the  object  of  the  ftatute,  is  to  give  jurifdiction  to  a  court  that 
it  had  not  before,  or  to  introduce  a  more  fummary  rjatdc  of  pw- 
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rulhment ;  and,  in  that  cafe,  unlefs  the  aft  declares  tliit  you  ar« 
not  to  try  at  common  law,  it  is  not  to  be  prefumcd  that  tl^e 
common  law  power  is  taken  way.  For,  in  the  cafe  of  bribing 
cxcife  officers,  though  it  is  punifhable  at  common  law,  there  are 
ftatutes  impofing  fevere  fines  $  and  your  lordmip  will  recolleft, 
in  the  cafe  of  Mr.  Stein,  for  bribing  Mr.  Bonar,  it  was  ftrongly 
urged  that,  as  the  aft  introduces  the  punifoment  of  fevere  fine, 
you  are  not  entitled  to  difregard  this  aft  and  go  to  a  trial  at 
common  law,  but  you  muft  lay  the  libel  upon  this  ftatute,  and 
confine  yourfelf  to  the  puniihment  inflicted  by  that  ftatute  ;  but 
your  lordfhips  common  law  powers  are  not  taken  away,  and 
therefore  you  are  entitled  to  try  and  punifli  that  gentleman  at 
common  law. 

My  lord,  I  may  exemplify  this  cafe  by  an  inflance  which  has 
been  introduced  by  my  brother  ;  in  pleading  this  cafe,  he  men 
tioned  the  cafe  of  feveral  people  tried  upon  the  leafing-making 
ftatutes.  Thofe  perfons  were  not  tried  upon  the  leafmg-ntaking 
ft atutes  alone,  for  they  were  tried  upon  the  laws  of  God,  and 
upon  the  laws  of  this  and  every  other  well  governed  realm.  I 
will  alfo  refer  the  gentleman  to  another  cafe,  in  1712,  when  the 
party  tried,  and  the  able  counfel  who  defended  him,  knew  per- 
feftly  well  the  meaning  of  the  word  banifhment.  His  indift- 
ment  is  laid  upon  the  aft  1763,  and  is  alfo  laid  upon  the  laws  of 
God,  and  of  this  and  every  other  well  governed  realm.  The 
counfel  for  that  gentleman  pleaded  a  variety  of  objections  to  the 
relevancy  of  that  indiftment,  but  it  never  occurred  to  the  gen 
tleman  to  ftate,  that  it  was  noc  competent  for  the  court  to  try 
him  both  upon  the  common  law  of  this  land,  and  upon  the  fta 
tute  law.  My  lord,  it  never  occurred  to  him  that  the  punifli- 
ment  was  different  by  the  common  law  j  they  never  alked  your 
lordihips  to  difmifs  the  indiftment,  becaufe  it  was  laid  upon  both 
laws,  nor  did  they  argue  that  your  lordfliips  ought  to  define  and 
declare  to  the  jury,  that  the  term  banifiiment,  in  this  aft,  was' 
exile  and  not  tranfportation  :— No  fuch  thing,  and  it  canot  be  fup- 
pofed  that  it  was  through  ignorance,  for  they  were  men  learned 
in  the  law,  and  living  at  the  very  time  the  afts  were  made. 

My  lord,  this,  in  my  mind,  affords  a  ffrong  argument,  not  only 
to  (hew  that  an  indiftment  is  relevant  at  common  law,  although 
an  aft  of  parliament  has  been  introduced,  making  it  a  crime, 
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and  Hating  a  particular  punifhment,  unlefs  that  a&  deftroys  youf 
lordfhip's  power  at  commo.n  law  :  it  goes  to  (hew,  that  under  the 
word  banifhment,  tranfportaticn  is  likewife  included,  or  the  gen 
tlemen  would  certainly  have  inliftcd  upon  fo  material  a  thing  for 
the  fafety  of  their  cfient. 

My  lord,  this  leads  me  to  take  notice  of  the  lafl  proportion, 
which  is  the  main  object  of  the  whole  argument  in  this  cafe, 
namely,  that  exile,  or  banimment  from  Scotland,  only  ought  to 
be  the  punifhment. 

My  lord,  I  will  not  follow  the  gentleman  into  dictionaries  to 
look  for  the  term  j  and,  the  one  that  he  has  found  does  not  feem, 
to  afford  him  any  affiflancc.  But,  if  I  can  mew  that  tranfporta- 
tion  was  confidered  as  included  in  the  term  by  the  lawyers  of 
the  times,  and  by  hiflorians  of  the  times,  there  is  ah  end  of  this 
queflion  j  for,  independent  of  the  various  fentences  which  were 
read  to  your  lordfhips  upon  the  lafl  occaiion,  and  which  I  (hall 
not  confume  your  lordfhip's  time  by  reading  again,  from  the 
books  of  adjournal  of  this  court,  not  only  prior  to  the  paffingof  the 
a£l  1703,  but  down  to  1756,  when  the  punifhment  of  tranfporta- 
tion  was  introduced,  I  (hall  refer  your  lordlhip  to  the  fentenceS 
of  the  Court  of  Seffion,  which  fliew  that  they  underftood  baniih- 
ment  in  the  very  fame  fenfe ;  and  prior  to  1756  there  are  a  va 
riety  of  cafes  which  (hew,  that  from  the  incidental  jurifdi&iori 
they  had  in  the  punifhment  of  forgery,  they  are  entitled  at  com 
mon  law,  without  the  a?d  of  any  flatute,  to  fend  people  to  the 
plantations ;  and  the  uniform  form  of  the  fentence  is  in  thefe 
words,  "  ordain  that  he  be  carried  back  to  prifon,  there  to  re- 
*'  main  till  an  opportunity  offers  of  carrying  him  to  fomc  of  the 
"  plantations  in  America,  there  to  be  bammed  for  ever."  In 
fome  cafes,  it  is  banimed  for  ever,  in  other  cafes,  for  a  certain 
number  of  years. 

My  lord,  I  might  alfo  refort  to  the  liifioriaiis  of  the  times — -I 
will  read  to  your  lord  (hip  one  paffage  from  Guthrie's  Hiflory, 
xvhich  clearly  fliews  that  he  underftood  tranfportation  to  be  in 
cluded  in  the  word  banifhment.  Immediately  after  the  execu 
tion  of  the  Duke  of  Argyle,  in  1685,  Guthrie,  fpeaking  of  what 
acls  of  parliament  had  declared,  fays,  "'  they  declared  their  ab- 
"  horrence  and  deteftation  of  all  refinance,  upon  whatever  prc- 
"  text,  by  deed,  word,  or  writing  •,  and,  at  lafl,  they  paffed  an  a*5l 
"  to  approve  whatever  had  been  done  by  his  xnajefty's  Privy 
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li  Council,  Juftice  Court,  and  thofc  commiffionated  by  them  in 
"  baniibing,  imprifoning,  or  fining  fuch  as  refufed  to  take  and 
"  fwear  the  oath  of  allegiance,  and  to  aiTert  the  royal  prerogative 
"  in  their  utmoft  extent." 

Your  lordfliip  knows,  that  in  this  reign,  and  in  the  reign  of 
his  brother  Charles  II.  a  number  of  unfortunate  people,  becaufe 
they  would  not  fubfcribe  bonds  of  peace  and  the  oath  of  al 
legiance,  were  fent  by  the  Privy  Council  to  the  plantations,  by 
fhip  loads  j  and  alib  a  number  of  conventiclers  were  remanded 
back  to  prifon,  till  an  opportunity  fnould  be  afforded  of  tranf- 
porting  them  to  Barbadoes,  where  no  lefs  than  eighty  of  them 
were  lying  for  tranfportation.  The  king  would  never  ratify  a 
deed  of  the  Privy  Council,  who  baniihed  a  man  from  his  domi 
nions  in  Scotland,  to  his  dominions  in  England,  becaufe  he 
•would  not  fwear  the  oath  of  allegiance.  It  is  perfectly  well 
known,  that  hundreds  of  our  fellow-citizens  tvere  fent  in  thofe 
days  to  the  plantations.  My  lord,  I  do  not  read  this  as  an  ex 
ample  for  imitation  j  no  man  can  juflify  inch  arbitrary  proceed 
ings  •,  but  no  man,  I  am  fure,  was  ever  fent  from  Scotland  to 
England,  becaufe  he  refufed  to  take  the  oath  of  allegiance.  I 
will  fay  there  is  no  inftance  of  fuch  a  cafe  to  be  found  j  they 
•were  all  fent  to  the  plantations  ;  and,  when  your  lordfliip  fees 
this  author,  when  fpeaking  of  thofe  tranfportations,  makes  ufe  of 
the  word  banijbing  only  j  and  therefore,  it  is  very  clear  that  his 
idea  of  the  word  was  the  very  fame  which  I  am  now  contending 
for  before  your  lordfliip,  namely,  that  the  word  baniflmient  is  a 
general  term  j  that  tranfportation  is  only  one  mode  of  carrying 
it  into  effecl,  and  that  under  the  term  banishment,  tranfportation 
was  intended  by  the  acl  1703. 

My  lord,  independent  of  that,  I  might  afk  your  lordfliip,  is  it 
natural  to  fuppofe,  if  it  was  their  intention  under  this  aft,  that 
no  man  fhould  be  tranfported,  that  they  would  have  made  ufe  of 
the  very  term  which  this  Court  have  uniformly  ufed  when  they 
inflicted  the  puniihment  of  tranfportation.  No,  my  lord,  the 
very  reverfe  is  the  natural  fuppofition.  Befides,  I  might  Hate  to 
your  lord  (hips,  that  the  object  of  the  legiflature  was  merely  to 
take  away  the  capital  part  of  the  punifhment  j  that  is  perfectly 
clear  from  the  words  of  the  act  itfelf.  It  fays,  "  that  in  refpeft 
"  of  their  generality,  and  the  various  conftruclion  which  th« 
"  fame  may  admit,  they  may  be  as  to  the  forefaicT  capital  punifli- 
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*•'  ment,  of  dangerous  confequence,  doth,  therefore,  with  advice 
4<  and   confent   of  the  eftates  of  Parliament,   abrogate  and  dif- 
"  charge,  in  all  time  coming,  the   forefaid  fanftion  and  pain  of 
"  death  and  confifcation  contained  in  the  faids  afts  j  and  ftatutes 
rt  and  ordains,  that  the  punifhment  of  tlie  crimes,   therein  men- 
"  tioned,  (hall  for  hereafter  only  be  arbitrary,"  and  then  enu 
merates  the  puniihment  of  baniihment,  fining,  and  imprifonment, 
which  were  the  common  law  punifhments  then  in  ufe.    My  lord, 
I  beg  leave  to  refer  your  lordlhips  to  the  aft   1701,  where  the 
power  of  tranfportation  by  this  Court  is   exprefsly  recognized. 
<;  As  alfo  that  no  perfon  be  tranfported  furth   of  this  kingdom, 
**  except  with  his  own  confent,  given  before  a  judge,  or  by  legal 
"  fentence."     I  would  aik  the  gentlamen  where  is  the  legal  fta- 
tute  which  authorizes  tranfportation  ?    I  may,  perhaps,  be  told, 
that  the  aft  1670  authorizes  tranfportation,  becaufe  they  were  to 
be  banifhed  to  the  Indies  ;  but  I  will  remind  them,  that  that  aft 
was  refcinded  in  1690,  the  fecond  aft  of  the  fecond  parliament 
of  Charles  II.     Here  is  the  only  act  which  mentions  the  banifli- 
ing  a  man  to  the  plantations,  refcinded  in  1690  j  and  yet,  in  1701, 
we  iind  an  aft  exprefsly  recognizing  the  power  of  tranfportation  ; 
becaufe  it  fays,  that  no  man  is  to  be  tranfported  but  by  his  own 
confent,  or  by  legal  fentcnce.     Where  then  is  the  ftatute  that 
authorizes   tranfportation  ?    I   fay  there   is  no  fuch  thing  j   and 
therefore  it  is  clear  that  it  is  included   in  the  term  baniihment, 
otherwife  there  can  be  no  legal  fentence  of  tranfportation.     The 
gentleman  fays  that,  by  the  aft  1703,  banifhment  is  to  be  under- 
ilood  5  and  when  an  aft  enumerates  banifliment,  fining,  and  ira- 
prifonment,  that  you  are  not  to  enlarge  thofe,  or  introduce  any 
other  punilhments  which  are   not  there  fpecifically  mentioned. 
I  ihould  be  glad  to  know  what  explanation  they  are  to  give  of 
the  lad  claufe  of  the  aft  1670,  with  refpeft  to  their  refufing  to  de 
pone  as  to  conventicles.  The  objeft  of  that  aft  was  to  difcover  meet 
ings  of  conventiclers,  and  to  declare  the  punifhment  to  be  inflifted 
upon  thofe  whoftiould  refufe,  when  called  upon,  to  fay  what  they 
knew  refpeft  ing  thefe  conventicles  j  the  puniihment  is  to  be  fining, 
dole  imprifonrnent,  or  baniihment.     The  legiilature  forefaw  that 
when  the  man  was  called  upon  to  declare  what  he  knew,  he  might 
include    and  blame   himfelf  by  fo  doing,   and   therefore  it  was 
thought  neceffary  to  enaft  a  claufe  freeing  him  from  the  puniih- 
inent;  and  therefore  it  was  provided,  that  no  man's  declaration 
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ugainfl  any  other  perfon  fhould  infer  again  ft  himfelf  the  lot's  of 
life,  or  limb,  or  banifhment. 

My  brother  has  told  your  lordmip,  upon  the  authority  of  Sir 
George  Mackenzie,  that  banifhment  by  transportation  was  illegal, 
becaufe  it  is  impoflible  to  confint  a  man  to  any  place  to  which 
he  is  banifhed,  as  though  your  lordfhip  had  a  jurifdi&ion  over 
him  while  he  is  in  that  place  undergoing  the  fentence  of  banifh- 
ment  j  but  that  is  not  the  cafe,  for  from  the  moment  that  he  has 
once  landed,  your  lordmip  has  no  farther  authority  5  you  are 
not  confining  him  there  ,  he  may  go  where  he  likes,  provided  he 
does  not  return  to  this  country.  My  lord,  he  has  alfo  appealed 
to  another  pafTage  in  Mackenzie,  to  fliew  that  this  was  an  illegal 
fentence  in  his  juftification  of  the  reign  of  Charles  II.  where  it  is 
faid,  that  people  were  feat  abroad  from  a  principle  of  mercy,  becaufe 
thefe  people  might  otherwife  have  been  punimedby  death  j  and, 
my  lord,  it  is  very  true  as  applied  to  thofe  people  who  were  taken 
at  Bothwell  Bridge  in  1679  >  becaufe  hiflorians  tell  us,  that 
about  iioo  of  them  were  taken  with  arms  in  their  hands,  and 
in  open  rebellion,  it  was  therefore  mercy  to  fend  them  abroad 
and  not  try  them  for  their  lives  j  but  it  was  only  thofe  perfons 
•who  refufed  to  fubfcribe  declarations  that  by  the  a£l  1670  were 
to  be  fent  abroad,  and  the  privy  council  had  an  exprefs  power 
of  fending  them  to  the  plantations. 

My  lord,  it  is  a  miftake  to  fay,  that  fending  people  to  the 
plantations,  was  for  the  firfl  time  only  introduced  at  the  time  of 
the  rebellion  at  Bothwell  Bridge  j  for  all  thofe  who  were  taken, 
a  great  many  years  before  at  the  rebellion  which  was  crumed  at 
the  Pentland  Hills  in  166-7,  ^  think,  were  fent  there  like  wife. 
And  if  your  lordmip  reads  the  hiftory  of  this  country  prior  to 
1660,  you  vrill  find  a  variety  of  inftances  where  people  were 
fent  to  the  plantations  for  refufing  to  fubfcribe  bonds  of  peace, 
and  refufing  to  take  the  oath  of  allegiance.  When  was  the  firfl 
time  it  was  introduced  into  this  country,  I  know  not,  however, 
I  know  from  hiftory,  that  it  was  not  upon  the  pamng  of  that  aft 
1660  ;  becaufe,  my  lord,  1  read  of  fhip  loads  of  unfortunate  peo 
ple  having  been  fent  away,  who  thought  it  inconfiftent  with  their 
duty  to  fubfcribe  bonds  of  peace.  My  brother  has  referred  to 
the  acl  of  1609,  which  mentions  banifhment  5  and  his  argument 
is  that  tranfportation  could  not  have  been  intended,  becaufe  tranf- 
portation  was  unknown  in  thofe  days,  and  therefore  it  appears 
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Jingular  that  the  aft  1609,  when  repealed  by  the  aft  1703,  on 
account  of  the  fe verity  of  its  fentence,  (hould  have  enafted  a 
a  punifhment  much  more  fevere  than  the  former.  Upon  what 
foundation  or  authority  the  gentleman  fays,  a  perfon  could  not 
have  been  transported  under  the  aft  1609,  I  am  at  a  lofs  to  dif- 
cover  ;  for  they  had  juft  as  much  a  power,  and  juft  as  much  an 
opportunity  of  tranfporting  in  1609,  as  they  had  in  1660,  when 
1  know  a  great  many  tranfportations  took  place. 

My  lord,  I  fee  no  reafon  why  tranfportation  could  not  have 
been  indifted  under  in  the  year  1701,  as  well  as  1660.  But  I 
will  read  to  your  lordfliip  the  laft  claufe  of  the  aft  1609.  "  And 
"  neverthelefs,  finding  therein  fik  malicious  letts  as  the  devile 
"  and  his  fuppofts  do  ufually  fuggeft  to  the  hindrance  of  all  jufl 
"  and  godlie  interpryfes,  fpecially,  by  the  falfe  and  calumnious 
"  brutes  ;  fpeeches,  and  wiits,  craftelie  uttered  and  difperfed  by 
'*  fome  laulefs  ond  faulles  people  of  this  realme,  afwell  in  pri- 
"  vat  conferences  as  in  their  meetings  at  taverns,  ail  houfes 
41  and  playes,  and  by  their  pafquills,  lybels,  rymcs,  cockalans, 
"  commedics,  and  fiklyke  occafions,  whereby  they  flander,  ma- 
"  ligne,  and  revile  the  people,  eft  ate,  and  country  of  England, 
"  and  divers  his  majeities  honourable  counfellers,  magifirates 
"  and  worthie  fubjefts,  of  that  his  majefties  kingdorae.  The 
"  continuance  whereof  being  able  to  incenfe  the  people  of  Eng- 
**  land  to  juft  grief  and  mifcontentment,  may  not  only  hinder  the 
"  intended  union  of  all  the  good  fubjefts  of  this  monarchic,  but 
"  ftir  up  in  them  fik  irreconcilable  evil  will,  as  with  time  might 
"  bring  forth  maift  dangerous  and  harmful  effecls."  Can  your 
lordfhip  believe,  that  as  a  punifhinent  to  men  \vho  had  produced 
fuch  irreconcileable  hatred  between  the  two  kingdoms,  this  aft 
intended  that  they  {hould  be  banifhed  into  England,  where  they 
would  have  a  much  better  opportunity  of  compleating  their  pur- 
'pofe  than  they  could  have  in  Scotland.  I  am  perfectly  fure  a 
judge  would  have  been  laughed  at  who  had  fent  fuch  a  man  into 
England.  1  am  fatisfied  that  no  fentence  ever  was  palled  upon 
this  a£t.  It  was  an  aft  pafled  by  Scotland,  under  the  impreffio.n 
that  England  would  pronounce  a  fimilar  judgment.  In  evidence 
of  this  I  ihall  read  to  your  lordfhip  what  Sir  George  Mackenzie 
fays.  "  But,  in  my  opinion,  this  adt  reaches  only  fuch  as  fpeak 
"  reproachfully  of  their  nation,  country,  and  councellors  j  but 
*'  the  whole  aft  ought  to  be  abrogated  by  our  parliament,  as 
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?4  being  paft  by  us  in  expe&ation  that  England  would  make  fuch 
"  an  act  in  their  parliament,  which  they  never  did  j  and,  upon 
"  which  account,  it  was  never  in  obfervance  with  us."  I  am 
perfectly  fatisfied  that  if  this  act  had  ever  been  put  in  force,  if 
any  fentence  had  ever  been  impofed,  it  muft  have  been  tranfpor- 
lation. 

My  lord,  I  don't  feel  it  neceffary  to  trouble  your  lordlhip  any 
further,  neither  of  the  poiitions  laid  down  by  my  brother  being 
applicable  to  the  prefent  cafe,  becaufe  it  is  not  leafmg-making, 
but  fedition,  fo  near  the  crime  of  treafon,  that  by  the  ancient 
treafon  laws  of  Scotland,  it  would  amount  to  treafon.  The  act 
at  common  law  remains  in  full  force,  and  I  am  perfectly  clear, 
whether  you  take  the  intention  of  the  legiflature,  or  whether  you 
take  the  words  themfelves  as  explained  by  hiftorians,  by  the  le- 
criflature  itfelf,  and  by  the  fentences  of  this  Court  and  the  Court 
of  Seflion,  your  lordfhips  cannot  have  a  doubt,  but  that  under 
the  act  of  1703,  you  have  it  in  your  power  to  fend  this  gentle 
man,  or  any  other  who  may  be  found  guilty  of  fedition,  to  tranf- 
port  him  beyond  feas. 

Lord  Ju/h'ce  Clerk.  Mr.  Montgomery,  you  have  gone  into  it 
very  ably  and  very  fully. 

Mr.  Solicitor  General.  My  lords,  the  points  which  you  have 
r.ow  heard  debated,  are  points  upon  which  I  have  made  up  my 
mind  moft  fully,  and  which  I  thould  not  be  afraid  to  argue  iq 
any  court,  in  any  place,  or  againft  any  opponent.  But,  my 
lord,  when  I  confider  that  this  matter  underwent  a  very  full  dif- 
cuflion  this  day  fortnight,  and  when  I  conlider  that  your  lord 
fhips,  then  heard  thefe  points  ftated  with  all  the  ability  which 
the  bar  could  furnim,  (and  I  cannot  fuppofe  that  your  lordfhips, 
have  drank  fo  deeply  of  the  waters  of  Lethe,  as  to  have  forgot 
•what  paffed  upon  that  occafion,)  I  think  it  unneceflary  to  trouble 
your  lordfhip  with  many  words,  more  efpecially  as  fo  much  juf- 
tice  has  been  done  to  it,  by  the  gentleman  who  has  already 
fpoken. 

My  lord,  as  to  the  firft  point,  whether  there  is  fuch  a  crime 
known  in  our  law  as  that  of  fedition,  I  mall  not  fay  a  fingle 
word,  becaufe  no  perfon  who  knows  any  thing  of  our  law,  can 
entertain  a  fingle  doubt. 

The  next  point  is,  whether  the  facts  charged  in  this  indict 
ment  do  amount  to  the  crime  of  fedition,  yea  or  no  ?  and  after 
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tvhat  we  have  heard  fo  fully  difeufled,  and  after  what  your  lord- 
ihips  have  determined  upon  the  fubjecl,  I  cannot  fuppofe  that 
any  argument  is  neceffary  upon  this  branch  of  the  fubjecl:. 

My  lord,  you  have  been  told  that  all  the  crime  which  this 
pannel  has  committed,  is  the  entertaining  ideas  favourable  to 
univerfal  fuffrage  and  annual  parliaments,  and  in  which  ideas  he 
was  fanftioned  by  the  moil  refpeclable  names.  My  lord,  what 
ever  opinion*  thofe  perfons  rnay  privately  entertain,  I  have  no 
opportunity  to  know,  but  I  beg  leave  to  aik  of  the  counfel  on, 
the  other  fide,  who,  1  dare  fay  are  better  informed  than  I  am. 
Have  Mr.  Pitt  and  the  Duke  of  Richmond  ever  formed  any 
convention  in  England  ?  Have  they  ever  called  themfelves  the 
Britifh  Convention  ?  Have  they  ever  called  themfelves  the  re- 
prefentatives  of  the  body  of  the  people  ?  Have  they  ever  told 
the  parliament  of  Great  Britain,  that  they  ihall  not  prefume  to 
difperfe  them  ?  Have  they  ever  told  them  that  if  they  dared  to 
bring  into  parliament  a  certain  bill,  they  will  refift  it  by  force  ? 
Or  have  they  told  the  public,  that  in  cafe  of  an  invaiion, 
they  will  meet  in  a  fecret  place  ?  If  they  have  done  fo,  it  has 
been  unknown  to  me,  and  if  they  have,  it  fays  very  little  for 
thofe  to  whom  the  criminal  laws  of  England  are  entruiied,  but 
as  far  as  I  know,  no  fuch  thing  has  ever  happened. 

My  brother,  Gillies,  who  pleaded  the  caufe  with  very  great 
ability,  told  your  lordihip,  that  even  if  the  facts  ftated  were 
proved,  as  well  as  the  criminal  intention,  (which  I  admit  is  ab- 
folutely  effential,)  that  in  that  cafe,  the  libel  ought  not  to  be 
fuftained  as  relevant,  in  fo  far,  as  the  charges  amount  to  high 
treafon.  Now,  my  lord,  I  will  fo  far  agree  with  my  brother, 
that  in  making  out  this  charge  before  the  jury,  it  will  be  necef 
fary  for  me  to  fatisfy  them  that  he  had  a  criminal  intention,  and 
jf  my  brother  can  (hew  me,  that  the  facts  charged  in  this  indict- 
ment  do  come  within  the  treafon  act,  of  Edward  III.  we  ihall 
very  foon  make  a  ihort  argument  of  this  cafe,  becaufe  I  ihall  im 
mediately  defert  the  diet. — We  ihall  have  no  more  trial  upon  this 
indictment,  but  1  ihall  immediately  apply  to  your  lordmips,  that 
that  gentleman  be  committed  for  high  treafon.  It  is  a  thing  I 
have  fully  confidered,  and  I  am  perfectly  fatisfied.  I  have  no 
doubt  of  proving  the  intention,  of  which  the  jury  will  judge, 
and  that  they  amount  to  fomething  which  is  very  near  treafon, 
jthe  moft  aggravated  fpecies  of  fedhion  that  can  be  imagined. 
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My  lord,  the  only  other  point  for  confideration,  relatci  to  the 
degree  of  puniftiment  which  your  lordfliips  have  power  to  inflicl, 
fuppofing  the  crime  to  be  proved.  Now,  my  lord,  I  apprehend 
it  is  perfectly  well  eftablifhed,  that  banifhment  by  tranfportation, 
which  I  fay  is  a  particular  mode  of  banifhment,  is  known  to  the 
common  law  of  Scotland  5  it  was  a  power  exercifed  by  the  Court 
of  SeiTion  without  a  ftatute,  and  exercifed  by  all  the  criminal  courts 
in  Scotland.  When  this  practice  was  firft  introduced,  it  is  im- 
pofliblefor  me  to  fay;  but,  I  believe,  much  earlier  than  is  gene 
rally  fuppofed.  It  is  fufficient  for  me  to  ilate,  that  tranfporta 
tion  is  known  to  the  law  of  Scotland,  and  is  acknowledged  and 
recognized  in  the  fulleft  manner,  by  the  acT:  of  1701. 

The  queftion  therefore  is,  whether  your  lordfliips  in  judging 
of  the  crime  of  fedition,  are  reftrained  from  inflicting  that  pu- 
nifliment,  fuppofing  it  to  be  a  legal  one.     I  mufl  firft  fhew  it  to 
be  a  legal  one,  and  then,  whether  there  is  any  ftatute  which  re- 
ftrains  the  power  of  the  court  j    and  this  leads  me  confider  the 
act  1703,  which  is  the  fmgle  act  that  the  gentleman  found  upon, 
as  limiting  the  power  of  the  court  5    and,  upon  this  flatute,  it  is 
necefTary  for  me  to  fay  very  little.     Upon  looking  at  the  enact 
ing  claufe,  it  appears  to  me,  that  the  only  purpof^  of  the  ftatute 
was  to  take  away  the  capital  part  of  it.     It  is  very  true,  the  act 
fays,  that  the  court  fliall  inflicl:  the  punifliment  by  fine,  irnprifon- 
ment,  or  baniihment  j  and  my  brother  tells  your  lordfhip,    that 
there  is  a  very  material  difference  bet%veen  banifliment  and  tranf 
portation,  and  he  mows  your  lordfhip  from  Johnfon's  Diclonary, 
Shakefpeare,  and  other  refpeclable  authorities,  that  banifhment 
and  tranfportation  are  different  things,  but  I  take  it  to  be  a  very 
clear  point,  that  in  judging  of  the  ftatute  law  of  Scotland,  we 
are  not  to  go  to  an  Englifh  dictionary,  or  to  poetical  writings — 
there  can  be  but  one    authority,  which  is  neither  more  nor  lefs 
than  the  language  of  the  common  law  of  Scotland,  and  where 
are  we  to  find  it  ?     We  are  to  find  it  in  the  records  of  this  fu- 
preme  court — fearch  has  been  made  in  thofe  records,  and  by  that 
fearch  it  is  made  clear,  I  fhould  fuppofe  beyond  the  poflibility 
of  contradiction,  that  according  to  the  law  language  of  Scotland, 
before  the  ftatute,  at  the  time  of  the  ftatute,  and  after  the  fla 
tute,  that  banifhment  did  include  tranfportation. 

My  lord,  inftances  were  pointed  out  to  your  lordfliip,  which 
it  will  be  umiceeffary  to  repeat,  bccaufe  it  is  impoflible  that  they 
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can  be  forgotten,  in  all  of  winch  your  lordfhips  inflicted  the  pun- 
imment  of  banishment ;  and,  in  order  to  carry  that  into  execu 
tion,  you  ordain  and  appoint  the  perfons  to  be  banimed  beyond 
feas. 

My  lord,  I  fliall  beg  leave  to  mention  one  cafe  which  has  not 
occurred  before,  and  that  is  a  cafe  which  happened  in  the  month 
of  February  1704,  which  your  lordftiip  will  obferve,  was  juil 
five  months  after  patting  the  acl:  upon  which  the  gentleman  found, 
the  acl  of  1703,  having  been  pafled  in  the  month  of  September, 
and  this  cafe  was  determined  in  the  February  following.  It  was 
a  cafe  which  occurred  before  the  Privy  Council  of  Scotland, 
which  your  lordfhips  know  was  at  that  time  a  court  invelied  with 
*  jurifdicHon  of  a  very  confiderable  extent.  It  was  a  trial  for 
leafing-making,  (the  very  crime  upon  which  the  gentlemen  found 
their  argument,)  upon  the  4th  of  February  1704,  a  libel  againit 
a  Mr.  David  Bailie,  brother  to  Captain  Robert  Bailie,  of  Ma 
nor  Hall,  for  leafing-making,  and  the  conclufion  of  it,  after  fet- 
ting  forth  the  fa£l  is,  that  the  aforefaid  David  Bailie,  ought  to 
be  feverely  puniflied  for  the  fame,  with  the  pains  of  law,  at  lead 
conform  to  the  4th  a6l  of  the  laft  feffion  of  the  current  parlia 
ment,  entitled  "  ad  anent  leafing-makers  and  fianderers."  Here 
your  lordfhip  fees  this  libel  fpecially  refcis  to  the  ftatute  1703, 
and  prays,  upoa  the  party  being  convicted,  that  he  (hould  be 
feverely  puniihed-for  the  fame,  with  the  pains  of  law,  at  leafl 
conform  to  the  4th  a£  of  the  laft  fcflion  of  the  current  parlia 
ment.  My  lords,  this  was  tried  before  a  court  who  did  not  fit 
at  the  diftance  of  ninety  years,  but  who  fat  within  five  months 
after  the  a 61:  pafied  j  and,  therefore,  it  is  natural  to  fuppofe,  that 
they  underftood  its  meaning  5  and,  my  lord,  1  obferve  by  the  fe- 
derunt,  that  the  prefident  of  the  Court  of  Seffion  was  there,  the 
Lord  Jufticc  Clerk  was  there,  and  many  other  of  the  judges, 
and  therefore  it  is  impoffible  they  could  mi  flake  its  meaning. 
In  the  firft  place,  the  party  acknowledges  the  offence  ;  and,  there 
fore,  there  was  no  need  of  any  trial  as  to  his  guilt  ;  and,  in  the 
next  place,  he  was  affifted  by  no  lefs  than  fix  able  counfel,  and 
a  great  deal  of  argument  there  was  upon  it — but  when  you  come 
to  the  fcntence,  "  the  libel  having  been  found  relevant  to  infer 
"  an  arbitrary  puniihment,  that  the  two  letters  libelled  on  were 
"  all  his  hand-writing,  the  court  hereby  ordain  and  adjudge, 
fe  that  the  faid  David  Bailie  be  tranfported  to  the  Weft  Indies, 


(     So     ) 

lt  that  he  be  fet  in  tlie  pillory  from  eleven  to  twelve  in  the  fore- 
**  noon,  and  in  cafe  the  perfon  cannot  pay  the  fine,  to  be  tranf- 
"  ported,  and  to  be  kept  in  the  prifon  of  Ayr,  until  he  be  fo 
"  tranfported." 

My  lord,  I  know  very  well  that  it  is  not  the  fafhion  of  the 
times  to  think  a  great  deal  of  our  anceftors,  but  J  mail  admit, 
that  in  point  of  wifdom,  in  point  of  philology,  in  point  of  philo- 
fophy,  and  many  other  fine  fpeculative  ideas,  I  will  admit  that 
our  forefathers  were  by  no  means  comparable  to  us  in  thofe  fine 
theories  which  modern  philofophy  has  found  out  with  regard  to 
religion  and  government  j  witnefs  the  glorious  ftate  of  France  at 
this  moment.  But,  my  lords,  can  we  underfland  that  acl  better 
than  they  did  ?  Did  not  they  know  their  own  meaning  better 
than  we  do  ?  And  yet  your  lordihip  fees  the  judges  who  fat  in  that 
very  parliament,  within  five  months  after  fitting  in  a  court  of 
juilice,  upon  a  cafe  in  point,  they  underflood  the  meaning  of 
banimment,  and  they  tranfported  him  to  the  Weil  Indies  j  and, 
my  lord,  this  is  not  all,  I  fee,  at  this  time,  the  gentleman  was 
not  undefended,  he  was  affifted  by  fix  able  counfel,  and  not  one 
of  them  pretends  to  fay  he  had  the  fmalleft  doubt  about  it  j  they 
argued  many  points  of  law,  but  this  was  not  fo  much  as  men 
tioned,  it  was  clear  beyond  the  pofftbihty  of  doubt  that  it  in 
cluded  tranfportation.  I  cannot  have  a  doubt,  but  that  your 
lordfliips,  upon  the  fair  conftruftion  of  this  aft,  have  the  power, 
in  Cafe  this  pannel  mould  be  convicted  by  the  verdict  of  a  jury, 
but  it  will  be  with  your  lordfliips  to  judge  whether  you  think 
he  merits  it  or  rot.  This  is  a  complete  anfwer  to  the  two  cafes 
the  gentleman  has  cited.  The  act  does  not  bind  you  to  tranf- 
port,  but  it  is  an  arbitrary  punifliment  in  the  difcretion  of  the 
court ;  and,  in  the  prefent  cafe,  it  will  be  with  your  lordfliips  to 
judge  whether  you  think  the  extent  of  the  crime  merits  fuch  pu- 
mlhmenU  Your  lordfliips  can  have  very  little  doubt  about  the 
matter,  and.  1  think  the  proper  time  for  that  determination, 
would  be  after  the  verdict  of  the  jury. 

Mr.  Laing.  My  Lord  Juftice  Clerk.  By  your  lordfhip's  ap 
pointment  I  have  undertaken  a  caufe  which  I  at  firil  declined, 
not  only  from  perfonal  confederations,  which  I  forbear  to  men 
tion,  but  becaufe  my  recent  avocations  have  been  very  different 
irom  the  purfuits  of  this  bar.  The  caufe  of  my  client,  though 
undertaken  by  your  oider,  is  now  my  own ;  and  I  will  plead  for 


him,  as  I  vtould  for  myfclf,  were  I  placed  in  his  fituation  at  the 
bar.  No  confiderations  fhall  now  deter  me,  nor  (hall  the  fear  of 
obloquy  relax  my  efforts  to  eflablifh  his  innocence,  and  overturn 
the  prepoilerous  charges  of  this  indictment. 

The  arguments  maintained  on  the  relevancy  may  be  reduced 
to  three  proportions,  to  which,  whatever  illuftrations  or  addi 
tional  arguments  my  recollection  and  rny  flrength  may  enable 
me  to  contribute,  fliall  be  fpecifically  directed. 

1.  That  the  facts  charged  in  the  indictment  are  not  of  a  cri 
minal  nature  j  or  if  criminal,  that  they  conftitute  merely  a  fta- 
tutory  offence. 

2.  That  where  the  crime  is  provided  for  by  ftatute,  a  feverer,  or 
a  different  puniihment  cannot  legally  be  inflicted  at  common  law. 

3.  That  the  punifhment  of  the  facts  charged  in  the  indictment, 
if  indeed  criminal,  are,  as  regulated  by  1703,  chap.  4,  fine,  im- 
prifonment,  or  banifhment  ;  meaning  thereby  banifhment  forth  ot 
the  realm  alone. 

My  lord,  on  the  firft  proportion,  that  the  facts  charged  in  the 
indictment,  if  criminal,  conftitute  a  ftatutory  offence,  the  argu 
ment  of  the  profecutor  amounts  to  this,  that  fedJtion  is  a  techni- 
caKor  generick  term,  comprehending  a  variety  of  different  crimes; 
yet  unfufceptible,  at  the  fame  time,  of  a  definition  applicable  to 
every  crime.  That  there  is  no  definition  of  fedition  flrictly  appli 
cable  to  each  cafe,  I  fliall  readily  admit,  for  the  definitions  given 
by  our  lawyers  are  founded  on  a  previous  diflinction  between 
real,  and  verbal  fedition.  The  former  is  uniformly  defcribed  as 
an  actual  commotion,  or  riling  of  the  people  j  the  latter,  the  ut 
terance  of  falfe  reports,  or  the  publication  of  writings  tending  to 
excite  fuch  commotions,  or  to  overturn  the  eftablifhed  conflitu- 
tion  or  government.  My  lord,  this  is  not  an  ideal  diftinction  5 
it  originates  from  the  very  nature  of  crimes,  from  the  difference 
between  the  attempt  and  the  deed,  from  the  neceflity  of  diftin- 
guifhing  between  what  is  actually  committed,  and  that  which  is 
perhaps  an  abortive  attempt  to  effect  the  deed.  In  murder,  a 
confpiracy  againft  our  neighbour's  life,  when  carried  into  execu 
tion,  mufl  be  diflinguifhed  from  an  attempt  to  inftigate  another 
to  the  commiflion  of  murder.  So  in  perjury,  fubornation  of  evi 
dence  is  a  crime  of  a  very  different  complexion  from  perjury  it- 
felf.  Here  then  is  a  diftinction  never  to  be  removed  from  the 
nature  of  crimes  5  the  intention  aloae  does  not  confiitute  the 


crime  ;  unlcfs  it  is  carried  into  execution  it  cannot  amount  for 
the  crime  which  it  failed  to  accomplifh.  This  diflindlion  is  alfo 
founded  in  the  nature  of  crimes  againft  the  ftate,  which,  I  ob- 
ferve,  are  all  reducible  to  fedition,  to  treafon,  and  to  verbal  fc- 
dition.  Whatever  tends  to  the  deftru&ion  of  the  fiate  may  be 
termed  fedition  j  but  there  are  afts  of  fedition  exalted  to  treafon, 
ennobled  on  account  of  their  dangerous  confequences,  and  pu- 
niflied  as  treafon,  by  attainder,  forfeiture,  and  a  rigorous  death. 
Sedition  itfelf  is  a  popular  commotion  to  the  obstruction  of  law, 
or  the  interruption  of  public  tranquillity,  not  directed,  however, 
sgainft  the  conftitution,  nor  amounting-  to  treafon.  (Thus  an  in- 
furreclion  though  in  arms,  to  deflroy  an  inclofure,  is  in  England 
a  riot,  in  Scotland  fedition  j  but  an  infurreclion  to  dcftroy  all  in- 
clofures  conflitutes  treafon.)  But  there  is  a  erime  different  from 
this;  there'is  an  attempt  to  excite,  g£  to  commit  fedition 3  an  at 
tempt  which,  in  treafon,  and  in  treafon  alone,  is  converted  into 
an  overt  act,  and,  on  account  of  its  dangerous  confequences,  pu- 
nifhed  by  ftatute  as  treafon  itfelf.  State  crimes,  therefore,  are  ci 
ther  fedition  or  the  attempt  to  excite  it,  or  certaii  actions  con 
verted,  for  the  prefervation  of  the  fiate,  into  treafon.  I  conclude, 
therefore,  both  from  the  nature  of  crimes  in  general,  and  from 
the  diftinctions  eflential  to  crimes  againft  the  ftate,  that  an  at 
tempt  to  commit  fedition  never  can  conftitute  actual  fedition. 

This  diflinction,  and  thefe  definitions  may  be  variouily  illuf- 
trated.  Nor  in  a  queflion  concerning  the  fignification  of  terms, 
will  your  loidfhips  reject  the  a&iftance  of  philology,  or  of  any 
fcience  that  afcertains  their  common  acceptation,  or  their  proper 
import.  If  we  refort  then  to  the  acceptation  of  the  word  in  our 
own  language,  fedition  is  defined  by  Johnfon,  our  greateit  phi- 
lologift,  "  a  tumult,  an  infurrection,  a  popular  commotion,  an 
"  uproar."'  Here  an  actual  commotion  is  fpecified,  not  that  fedi- 
tious  attempt,  the  tendency,  or  the  defign  of  which  is  to  excite 
commotion.  If  we  examine  its  etymology,  fedition,  feorfum  itio9 
is  a  feparation  or  feceflion  from  the  body  of  the  people  j  and  in  this 
fenfe  the  feceflion  of  the  Roman  people  to  the  Aventine  mount, 
would  have  been  a  fedition,  had  not  the  caufe  of  the  people 
ultimately  triumphed.  But  the  fpeeches  of  Sicinius,  which 
pjpduced  that  fecefiion,  whatever  was  their  tendency,  could 
never  with  propriety  be  denominated  fedition.  The  fedition 
d  by  Virgil 

fc  > ' 


Ac  veluti  magno  in  populo  cum  faepe  coorta  eft 
Seditio,  fsevitque  anirais  ignobile  vulgus, 
Jamque  faces  et  faxa  volant,  furor  arma  miniftrat  j 
the  actual  commotion  defcribed  in  this  fimile,  is  very  different 
from  that  attempt  to  create  fedition,  of  which  the  brutal  Appius 

accufes  the  father  and  the  lover  of  Virginia. (<  Certis  indi- 

ciis  compertum  fe  habsre,  na&e  tota  ccetus  in  urbe  faBos  ad 
movendamfeditionem.  Livy."  Convocations  were  formed  in  the 
city,  and  during  the  night,  but  Virginius  and  Icilius  were  only 
accufed  of  attempting,  by  thefe  nocturnal  convocations,  to  itir  up 
the  people  to  actual  fedition. 

My  Lord,  the  application  of  this  diftinction  is  fufficient  to  de 
termine  the  nature  of  the  crime.  If  the  corpus  dell£ii  conlifts 
in  opinions  and  fpeeches,  or  in  refolutions  the  concurrence  of 
opinions  and  refult  of  fpeeches,  thefe  are  criminal  on  account 
of  their  tendency  to  excite  fedition,  or  difturbance  in  the  ftate. 
The  tendency  cf  the  oflfcnce  conftitutes  the  guilt  j  for  I  maintain, 
that  in  themfelves  the  fpeeches  are  not  criminal.  The  refolu 
tions,  if  locked  up  in  the  breaft,  the  fpeeches,  if  uttered  to  the 
winds  of  the  defart,  the  writings,  if  concealed  in  our  repofitories 
from  human  obfervation,  are  neither  criminal  nor  obnoxious  to 
punifhmcnt.  In  the  celebrated  cafe  cf  Algernon  Sidney,  the 
papers  difcovered  in  his  cabinet,  and  never  promulgated,  afforded 
.  no  legal  evidence  of  treafon,  and  would  have  conftituted  no 
fpecies  whatever  of  fedition.  I  repeat  it  therefore,  that  the  fpeeches 
are  not  in  themfelves  criminal.  The  man  who  writes,  without  at 
tempting  to  diffeminate,  or  to  publidi,  a  feditious  compofition,  may 
remain  in  the  country  as  an  innocent  citizen  ;  and?  however  dif- 
affected  in  lecret  to  government,  will  ftill  enjoy  the  protection 
of  its  laws.  Your  lordfliips  will  therefore  obferve,  that  it  is  not 
the  malus  animus  which  is  punifliable,  not  that  jnind  which  is 
lioflile  to  the  flate,  but  the  declaration  of  that  hojttle  difpofitiofr 
ma/o  ammo,  to  the  effect  of  exciting  difturbance,.  or  with  a  da. 
fign  to  generate  fimilar  hoftility  in  the  minds  of  others.  The 
fact  itfclf  may  be  inofFenfive ;  the  attempt  may  be  impotent  5  but 
the  attempt,  though  fruftrated,  then  becomes  criminal  when 
dangerous  to  fociety  j  and  its  tendency  is  the  circumftancc 
•which  conftitutes  the  crime. 

JVIylord,  the  principle  which   I  have   thus   endeavoured -to 

Pablifli,  is  fully  recognized   in  the  law  of  England,  in  which 

ntwnpts  or  m^prifipns  againft  the  king  or  government,  offence, 


equivalent  to  verbal  fedition,  are  puniihed  on  account  of  their 
tendency  alone.  "  Contempts  and  mifprifions,"  fays  Blackftonc, 
«'  againft  the  king's  perfon  and  government,  may  be  by  fpeaking 
"  or  writing  againft  them,  curfing  or  wifhing  him  ill,  giving  out 
*"  fcandalous  ftories  concerning  him,  or  doing  anything  that  may 
"  tend  to  leffen  him  in  the  efteem  of  his  fubjeds,  may  weaken 
"  his  government  or  may  raife  jealoufies  between  him  and  his 
"  people."  Though  denied  in  argument,  the  principle  is  ac 
knowledged  in  the  indictment  itfelf.  The  corpus  delicti  is  there 
ftated,  as  "  of  the  mod  dangerous  and  deftrudlive  tendency,  hof- 
"  tile  to  the  peace  and  happinefs  of  fociety,  and  tending  to  fub- 
"  vert  the  conftitution  of  the  realm."  In  every  other  indidhncnt 
for  verbal  fedition,  the  fame  tendency  has  been  uniformly  charged. 
But,  in  oppofition  to  the  concurrent  authority  of  lawyers,  in 
contradiction  to  that  eflential  diftin&ion  between  a  crime  at 
tempted,  and  actually  committed,  fedition,  it  is  faid,  is  a  techni 
cal  epithet,  exprefiive  of  a  variety  of  diftincl:  crimes,  but  inca 
pable  of  a  definition  to  which  every  feditious  offence  may  be  re 
duced.  Sedition  is  reprefented  as  a  hydra  united  below  in  a  com 
mon  trunk,  but  difparted  above  into  a  thoufand  heads.  Of  the 
feditious  it  is  faid, 

Their  aims  are  various,  as  the  paths  they  take 
In  journeying  through  life. 

Nor  are  their  crimes,  though  obnoxious  to  legal  penalties,  redu 
cible  to  any  legal  definition  or  ftandard. 

My  anfwer  is  this,  that  the  fuppofed  variety,  fo  unfufceptible 
of  definition,  proceeds  from  the  creation  of  various  ftatutory  a£ts 
of  fedition,  juft  as  leffer  offences  are  fometimes  converted  into 
ftatutory  treafons.  Simple  convocation,  unarmed  conventions* 
not  tumultuous,  bonds  and  leagues  among  fubje&s,  are  a&s  o£ 
fedition  created  by  ftatute,  and  certainly  not  included  in  the  le 
gal  definition  affixed  to  fedition;  an  aclual  commotion  or  infur- 
reclion  of  the  people.  But  at  common  law,  the  definition  is  not 
the  lefs  true,  that  certain  a&s  not  comprehended  under  it,  have 
been  declared  by  ftatu'te  tantamount  to  fedition,  and  fanc- 
tioned  by  the  penalties  attached  to  that  crime.  In  treafon,  of  which 
the  definition,  contrary  to  what  has  been  formerly  afferted,  is 
precife  and  explicit,  in  treafon,  which  coniifls  in  counteracting,  or 
betraying  that  allegiance  due  from  the  fubjecT:  by  birth  or  refi- 
"  the  zeal  of  the  legiflature,"  according  to  Blackftone, 


"  has  fometirnes  departed  from  this  its  primitive  idea." 
To  aflert  that  the  legiflature  cannot  limit  or  alter  the  fucceffion, 
is  a  ftatutory  treafon,  not  comprehended  under  its  legal  defini 
tion.  But  the  legal  definition  is  not  therefore  deftroyed. 

My  lord,  the  authority  of  Erlkine  and  of  Bayne  has  been 
alfo  quoted,  to  prove,  that  real  fedition  is  a  convocation  with 
out  authority,  tending  to  difturb  the  tranquillity  of  the  public. 
Had  the  gentleman  quoted  the  preceeding  fentence  from  Erfkine, 
that  "  fedition  coniifts  in  railing  commotions  or  difturbances  in 
"  the  ftate  j"  your  lordihip  would  have  perceived  from  the  con 
text  "  Such  commotions  as  are  directly  againft^the  fovereign  or 
"  the  ftate,  amount  to  high  treafon,  but  where  raifed  to  redrefs 
"  fome  fuppofed  grievance,  are  properly  fedition,"  that  the  inter 
mediate  palTage,  related,  not  to  peaceful  and  unarmed  conventions j 
butto  thofe  irregular  and  tumultuous  convocations,  that  are  always 
riotous.  Bayne,  whofe  inftitutions  are  a  brief  and  imperfect  ab- 
Jftract  from  M'Kenzies,  has  obvioufly  confounded  fedition  at  com 
mon  law  with  a  ftatutory  offence.  Popular  commotions  to  the 
obftruction  of  law,  or  the  difturbance  of  public  peace,  were  pu- 
nifhed  at  common  law  j  unarmed  conventions  whatever  was  their 
tendency,  prohibited  by  ftatute.  Happily  the  laws  agtinft  peace 
ful,  unarmed  conventions  are  conligned  to  oblivion  j  but  to  the 
definition  of  real  fedition  at  common  law,  Bayne  has  added  a. 
convocation  of  citizens  without  authority,  and  to  render  it  ille 
gal,  fpecifies  its  tendency  to  difturb  fociety.  Jf  tumultuous,  the 
convocation  was  illegal  at  common  law,  but  the  ftatutory  crime 
of  convention,  to  which  the  definition  of  fedition  is  thus  arbitra 
rily  extended,  was  illegal  whatever  was  its  tendency,  whether 
directed  to  the  worlhip  of  God,  or  to  the  obftruction  of  public 
tranquillity  and  juftice. 

Such  then,  my  lord,  is  the  law.  I  Ihall  now  proceed  to  examine, 
the  facts  fpecified  in  the  indictment,  whether,  and  how  far  they 
amount  to  the  crime  of  which  my  client  is  accufed.  The  firft 
is,  his  accefiion  to  an  illegal  and  feditious  convention  j  for  I  will 
not  prefume  that  a  peaceable  convention  of  an  innocent  tendency, 
conftitutes  a  criminal  charge  to-day.  The  illegality  of  fush  a 
convention  muft  confift  in  the  objects  to  wh.ch  it  was  directed, 
its  feditious  nature  in  the  meafures  adopted  to  attain  thefe  ob 
jects.  I  {hall  therefore  examine,  firft  the  objects  propofed  by 
the  convention,  and  then  the  mode  in  which  thefe  were  purfued. 
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And  here,  my  lord,  I  affirm,  that  annual  parliaments  and1* 
tiniverfal  fuffrage,  the  fole  objeds  propofed  by  the  conven 
tion,  %are  legitimate  and  conftitutional  objects  of  purfuit.  Thefe 
are  principles  recognized  in  the  theory  of  our  conftitution,  nor 
q.ueftionable  unlefs  as  expedient  in  practice.  Annual  parlia 
ments  are  confeffedly  a  queftiom  of  mere  expediency,  like  thofe 
of  a  triennial  or  feptennial  duration.  They  were  appointed,  and 
their  legitimacy  recognized,  by  different  ftatutes,  the  3  and  34 
of  Edward  111.  and  continued  till  Richard  II.  in  whofe  unfortu 
nate  reign  the  ufe  of  long  parliaments  was  firft  introduced.  Your 
lordihips  cannot  be  ignorant  that  motions  for  annual  parliaments 
have  been  annually  renewed  in  the  Houfe  of  Commons ;  nor  is  it 
neceffary  for  me  to  affert  the  conftitutional  nature  of  a  queftionr 
which,  in  1745,  wjjen  agitated  in  the  Houfe  of  Commons,  en 
the  motion  of  Mr.  Carew,  was  negatived  only  by  a  majority  of 
thirty  two. 

But  your  lordfhips  hitherto  have  uniformly  reprobated  univer- 
fal  fuffrage,  as  an  illegal  object,  repugnant  to,  the  principles  of 
our  happy  conftitution;  productive  of  anarchy,  the  fources  of 
mifery  j  and,  as  no  people  have  a  right  to  will  their  own  miferyr 
it  is  inferred,  that  none  are  entitled  to  univerfal  fuffrage.  With 
out  controverting  this  logical  deduction,  I  (hall  argue,  not  to  a 
political,  but  to  a  legal  effect,  that  univerfal  fuffrage  is  a  princi 
ple  conformable  to  the  fpirit,  and  recognized  in  the  theory  of  our 
conftitution,  though  from  motives  of  expediency,  not  adopted  in 
practice  to  its  utmoft  extent.  What  is  the  object  propofed  by  uni 
verfal  fuffrage  ?  That  freemen,  who  poffefs  an  independent  will, 
not  fubjugated  to  the  power  of  another,  mall  enjoy,  each  his  fuf 
frage,  in  the  election  of  thofe  reprefentatives  by  whofe  acts  they 
are  bound,  by  whom  their  property  is  difpofed  of,  and  their  con  - 
duct  regulated.  Who  are  excluded  in  this  fcheme  of  reprefenta- 
tion  ?  Ideots,  minors,  paupers,  and  criminals,  all  thofe  who  have  no 
will  of  their  own,  or  what  is  equivalent,  no  honeft  or  independent 
will.  What  then  is  the  theory  of  reprefentation  in  the  Britifii 
conftitution  ?  That  thofe  only  fhall  be  excluded  from  voting,  whofe 
fituation  is  fuch  that  they  cannot  be  prefumed  to  have  a  will  of 
their  own.  Each  proceeds  on  this  common  principle  that  the 
perforrs  of  freemen  are  reprefented,  not  their  property,  and  each 
afpires  to  this  fublime  idea,  that  the  fyftem  of  reprefentation  {hould- 
he  eftabliihcd  on  a  bafis  as  broad  as  its  fuperftrufture.  The 


(     87     ) 

practice  of  our  conftltution  has  degenerated,  it  is  true,  from  its 
theoretical  perfection,  whether,  as  fome  fuppofe,  from  the  imper 
fection  natural  to  the  human  race,  or,  as  others  imagine,  from 
the  decay  and  decrepitude  of  every  human  inftitution.  But  the 
principles,  my  lord,  are  the  fame.  Idiots  and  criminals  are  ex 
cluded  in  the  fchcme  of  univerfal  fuffrage,  on  the  principle  that 
they  have  no  will  of  their  own,  and  on  the  fame  prefumption, 
poverty,  in  the  practice  of  our  constitution,  is  a  caufe  of  excluiion. 
Qualifications  of  property  are  therefore  no  principle  in  our  con- 
ititution,  buf  a  teft  of  that  principle  which  our  conflitution  re 
quires.  Inftead  of  constituting,  as  has  been  erroneoufly  afferted, 
the  right  of  fuffrage,  they  are  merely  a  teft  of  that  independent 
fuffrage,  which,  by  the  principles  of  our  conftitution,  is  confider- 
ed  as  the  inherent  birth-right  of  every  Britifh  freeman. 

My  lord,  this  is  no  new  doctrine  which  I  now  maintain.  It 
is  fupported  by  the  moft  popular,  and  let  me  add,  the  moft  or 
thodox  writers  on  the  Englifh  conftitution.  Montei'quieu, 
in  a  pafiage,  (which  as  the  French  may  implicate  fedition,  I 
mail  tranflate  to  your  lordihip,)  maintains  :  "  That  in  England, 
"  all  the  citizens,  in  their  different  diftricts,  ought  to  have  a  right 
"  of  fuffrage  in  the  choice  of  their  reprefentatives  ;  thofe  only 
"  excepted,  whofe  fituation  is  fo  vile,  that  they  muft  be  reputed 
"  to  have  no  will  of  their  own."  To  the  fame  purport  Blackftone 
informs  us,  "  As  to  the  qualifications  of  the  electors.  The  true 
"  reafon  of  requiring  any  qualification,  with  regard  to  property 
"  in  votes,  is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fitua- 
"  tion  that  they  are  efteemed  to  have  no  will  of  their  own.  If 
"  thefe  perfons  had  votes,  they  would  be  tempted  to  difpofeof  them 
"  under  fome  undue  influence  or  other.  This  would  give  a  great, 
•'*  an  artful,  or  a  wealthy  man,  a  larger  lhare  in  elections  than  is 
"  confiftent  with  general  liberty.  If  it  were  probable,  that  every 
"  man  would  give  his  vote  freely,  and  without  influence  of  any 
"  kind,  then,  upon  the  true  theory  and  genuine  principles  of 
a  liberty,  every  member  of  the  community,  however  poor,  (houlcl 
"  have  a  vote  in  electing  thofe  delegates,  to  whofe  charge  is  com- 
"  mittedthe  difpofal  of  his  property,  his  liberty,  and  his  life.  But, 
"  fince  that  can  hardly  be  expected  in  perfons  of  indigent  fortunes, 
"  or  fuch  as  are  under  the  immediate  dominion  of  others,  all  po- 
u  pular  ftates  have  been  obliged  to  eftablifti  certain  qualifications, 
"  whereby  fome?  who  are  fulpected  to  have  no  will  of  their  own, 
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*:  are  excluded  from  voting,  in  order  to  fet  other  individuals, 
t:  whore  wills  maybe  fuppofed  independent,  more  thoroughly  upon 
"  a  !e/el  with  each  other."  This,*'  lie  continues,  "  is  the  fpirit  of 
"  our  conititution  :  not  that  I  aflert  it  is  in  fact  quite  fo  perfect 
"  as  1  have  endeavoured  to  defcribe  it  j  for,  if  any  alteration 
"  might  be  wiihed  or  fuggtfted  in  the  prefent  frame  of  parlia- 
"  mcuts,  it  mould  be  in  favour  of  a  more  complete  reprefentation 
"  of  the  people." 

H:re,  my  lord,  univerfal  fuffrage  is  reprefented  by  Blackftone 
as  congenial  to  freedom,  and  the  fpirit  of  our  conftitution,  qualifica 
tions,  as  the  teft  of  an  independent  fuffrage.  But  why  this  tell  ?" 
Not  that  an  univerfal  equality  of  fuffrage  is  productive  of  anarchy, 
anarchy  of  inifery  j  but  without  fuch  teft,  that  the  opoulent  would 
arrogate  an  undue  influence  inconfiftent  with  liberty.  The  ted 
is  jultined,  not  as  preclunve  of  a  dangerous  equality,  but  becaufe 
it  j  ritores,  to  thofs  that  are  independent,  their  equality  of  fuffrage. 
Tne  queftion  which  Blackftone  has  thus  determined,  is  decided 
diffmently  by  a  judge  in  India.  Sir  William  Jones  has  affertcd 
the  expediency,  as  well  as  the  right  of  univerfal  fuffrage,  nor  is 
that  accomplished.,  and  celebrated  fcholar  fingular  in  a  queftion 
agitat.-d  fo  variouily  by  the  ableft  politicians.  While  the  prin 
ciple  has  ever  been  acknowledged  in  theory,  the  expediency  of 
univerfal  fuffrage  has  been  determined,  in  the  negative  by  Mr. 
Fox,  in  the  affirmative  publicly,  in  refolutions  iiTued  from  fuch  a 
convention  as  the  prefent,  by  his  opponent  Mr.  Pitt. 

But  to  what  puipofe  do  I  quote  thefe  paiTages,  or  appeal  to  the 
authority  of  thefe  difiinguiflied  names  ?  To  demonftrate  to  your 
lordfLips,  th^t  univeafal  fuffrage  and  annual  parliaments,  the  pro- 
feffed  object  of  the  Britiih  Convtnrion,  are  legitimate  and  confti- 
tBtbnal  objects  of  purfuit.  It  is  to  convince  your  lordfhips  that 
thefe  objfccti  arc  ftrictly  conftitutional,  and  acknowledged  in 
theory  ;  and  that  their  expediency  in  practice  is  the  «nly  queftion. 
But,  ray  lord,  this  is  a  queftion  to  be  debated  between  man'  and 
man,  a  queftion  fit  for  difcuflion  in  the  Houfe  of  Commons,  not 
for  the  cognizance  of  a  court  of  law.  It  is  a  queftion  on  which 
the  wlfeit  and  the  greateft  have  differed,  but  let  it  not  be  told 
in  England,  that  univerfal  fuffrage,  a  principle  efiential  in  the 
theory  of  its  conftitution,  has  been  arraigned  as  feditious,  and 
profcribed  as  unconftitutional,  in  a  Scottim  Court. 

Such  then,  my  lord,  were  the  profeffed  principles,  and  fuch 


the  oftenfible  objects  of  the  Britiih  Convention.  It  remains  to 
examine  the  mode  propofed,  or  the  meafares  adopted,  to  accom- 
plifh  thefe  legal  conflitutional  objects  j  but  in  the  fpeeches  and 
refolutions,  charged  as  feditious  in  this  indictment,  what  is  there 
to  indicate  that  the  fecret  motives  of  the  convention  were  dif 
ferent,  that  its  defigns  were  criminal,  or  as  the  public  profecutor 
has  hardily  afferted,  that  a  plan  was  deliberately  formed  to  fub- 
verf  the  conjtitution  ?  I  mall  examine,  my  lord,  as  concifely  as 
poffible,  the  refoJutions  and  fpeeches  contained  in  the  indictment. 
The  firft  is  a  fpeech  extracted  from  the  Gazetteer,  and  -ifcribed 
to  Mr.  Gerrald,  in  the  Britifh  Convention.  My  lord,  I  affirm 
that  this  fpeech  is  legal  and  constitutional  throughout,  and  per 
fectly  conformable  to  the  profeffed  object  of  that  affociation.  It 
begins  by  flating,  that  after  the  union  of  the  crowns,  on  the  ac- 
ceflion  of  James  to  the  throne  of  England,  "  the  people  of  both 
"  countries  were  deprived  of  fome  of  their  raoft  valuable  privi- 
"  leges."  And  who  will^deny,  that  during  the  fanguinary  reign 
of  the  Stuarts,  the  moft  dangerous  -encroachments  were  made  on 
our  liberties  ?  Who  will  maintain  that  the  privileges  of  the  peo 
ple  were  not  then  invaded  j  privileges  which,  in  fome  inftances, 
the  revolution  has  not  entirely  reflored  ?  But  the  fpeech  pro 
ceeds  to  eflablifh  univerfal  fulFrage,  not  only  as  our  birth  right 
by  nature,  but  as  a  right  actually  enjoyed  under  the  Saxon  go 
vernment,  and  ex«rcifed  till  the  Norman  Conqueft  or  Robbery, 
(a  robbery,  my  lord,  it  undoubtedly  was)  abridged  the  inheri 
tance  of  our  Saxon  anceftors.  To  reftore  this  natural  right,  to 
recover  this  inherent  principle,  as  it  is  termed,  of  our  conftitu- 
tion,  it  propofes  the  moft  peaceable  and  legal  means,  that  the  peo 
ple  ihould  be  inftruded  in  its  importance,  and  perfuadedtofolicit  itji 
reftitution  by  petitions  to  parliament.  My  lord,  this  is  not  the 
language  of  fedition,  but  an  affertion  of  our  unalienable  right  tq 
petition  either  branch  of  the  legiflature.  But  there  are  paffages 
fuppofed  to  indicate  a  different  intention.  The  petitions  were 
to  be  fubfcribed  by  a  majority  of  the  people,  "  by  a  num- 
u  ber  fo  refpectable  as  to  command  attention  ;  and  it  will  fcoa 
"  have  that  refpectability,  if  we  have  reafon  on  our  fide."  On 
this  invidious  construction,  my  brother  and  my  friend  has  fuffi- 
icently  commented.  Were  command  (than  which  I  know  not  a 
happier  phrafe)  expreffive  of  a  compulfive  force  to  overawe  the 
legiflature,  its  correlative  would  be  obey  j  but  here  the  attention 
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which  truth  and  numbers  may  be  figuratively  faid  to  command 
or  enforce,  and  which  certainly  they  fhongly  follicit,  \*  yielded 
by  parliament,  whofe  attention  cannot  be  faid  to  obey. 

The  next  article  of  the  indictment  difclofes  the  grand  arcana 
of  fedition  j  the  resolution  afcribed  to  the  convention  of  refilling 
the  authority  of  the  legiilature,  concerning  which  I  (hall  firft  ex 
amine  its  import,  and  then  its  criminal  amount  and  compexion.  I 
muft  premife,  however,  that  in  a  cafe  like  the  prefent,  wherever  a 
declaration  is  equally  fufceptible  of  two  conftructions,  that  which  is 
innocent  is  to  be  received  as  its  genuine  interpretation  and  fenfe. 
Your  lordmips  may  remember  the  trial  of  Lord  Strafford.  An  ac- 
cufation  againft  him  was,  that  he  faid  in  the  public  ball  at  York 
*'  that  the  little  finger  of  prerogative  (hould  lie  heavier  upon 
"  them  than  the  loins  of  the  law."  By  inverting  the  expreffion 
thus,  that  "  the  little  finger  of  the  law  was  heavier  than  the 
"  loins  of  prerogative,"  he  fairly. explained  it  away.  The  Com 
mons  perfiiled  in  this  accufation  •,  but  their  illiberal  conftruction 
of  a  fentence  fufceptible  of  a  different  meaning,  has  been  repro 
bated  by  every  hiftorian  as  oppreflive  and  illegal.  If  words, 
therefore  can  admit  of  two  conftructions,  that  which  is  molt  fa 
vourable  to  innocence  mufl  always  be  adopted. 

My  lord,  to  proceed  to  the  refolution,  the  firft  part  of  it  dates, 
in  general,  That  "  if  any  unconftitutional  act  be  propofed  in 
"  parliament,  inconfiftent  with,  or  fubvevfive  of,  our  known  con- 
"  ftitutional  liberties,  we  declare,  before  God  and  the  world, 
"  that  we  ftiall  follow  the  wholefome  example  of  former  times, 
*'  by  paying  no  regard  to  any  act  which  fhall  militate  againft  the 
*c  conftitution  of  tne  country  •,  and  fhall  continue  to  affemble, 
"  and  confider  of  the  beft  means  by  which  we  can  accomplifh  a 
*•  real  reprefentation  of  the  people,  and  annual  election,  until 
"  compelled  to  defift  by  fuperior  force."  What  is  the  import, 
then,  of  following  "  the  wholefome  example  of  former  times  ?" 
They  meant,  it  is  faid,  to  fly  in  the  face  of  all  conflituted  au 
thority,  and  to  reiift  the  government.  But  is  this  the  whole 
fome  example  of  former  times  ?  No,  this  is  not  the  cafe  ;  for  the 
expreffion  is  immediately  explained  by  the  context,  "  by  paying 
*'  no  regard  to  any  act  which"—  fnall  do  what?  "  Which  (hall 
**  militate  againft  the  conftitution  of  this  country  ',"  and  how 
difregard  it  ?  Not  by  active  and  forcible  refiftance  j  but  with  all 
the  refignation  of  a  quaker  j  by  that  paflive  refiftance  wliich  a 
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would  (hew,  were  he  to  enter  the  Court,  and  remain  with 
•his  head  covered,  till  your  lordiliips  macer  ihould  take  off  his 
hat.  He  fubmits  paflively  to  the  laws  of  his  country,  when  ex 
erted,  to  which,  at  the  fame  time,  he  pays  no  previous  regard. 
But  the  resolution  amounts  to  this,  that  the  members  affociated, 
or  delegated,  to  obtain  univerlal  fuffrage  and  annual  parliaments, 
on  the  firft  notice  of  a  bill  to  fupprefs  their  convention,  and  to 
fruftrate  thefe  their  constitutional  objects,  {hall  affemble  immedi 
ately,  nor  depart  till  the  law,  in  the  event  of  its  being  enacted,  (hall 
receive  its  full  operation  on  them.  They  affemble  on  the  firft 
notice  of  the  bill,  for  this  obvious  reafon,  that  no  meeting  could 
take  place  when  it  paffcd  into  a  law.  They  affemble  to  depre 
cate,  and,  by  every  legal  endeavour,  to  prevent  its  pafling.  But 
they  will  continue  to  affemble  till  compelled  to  defift  by  fuperior 
force.  To  difcover  the  criminal  nature  of  this  paflive  refiftance, 
of  this  refolution  to  obey  upon  compuliion  only,  let  us  fuppofe, 
for  a  moment,  that  an  act  obvioufly  unconftitutional  were  adopted 
by  legislature  j  that  monarchy,  no  matter  how  improbable,  were 
abrogated  forever,  what  would  be  the  conduct  of  every  peaceable 
citizen  interefted  in  its  fupport  ?  I  would  appeal  to  your  lord- 
fhips,  fworn  as  you  are  to  abide  by  monarchy,  that  you  would 
refift,  paflively  at  leaft,  though  not  perhaps  forcibly,  that  act 
which  you  thought  unconftitutional,  and  continue  to  meet  in 
Court,  by  regal  authority,  "  till  compelled  to  defift  by  fuperior 
"  force."  Such  would  undoubtedly  be  your  lordfhip's  conduct, 
and  fuch  is  the  precife  conduct  which  the  convention  obferved. 
Their  ideas  of  refinance,  their  refolution  not  to  defift  till  com 
pelled  by  fuperior  force,  are  explained,  and  the  extent  of  both 
afcertained,  by  the  compulfion  in  confequence  of  which  they  de- 
fifted,  and  the  force  by  which  they  were  actually  difperfed- 
Their  refolution  was  not  to  refijl ;  it  was  not  to  dejlft  till  com 
pelled  by  force  j  and  when  mv  friend  Mr.  Davidfon,  the  ftienff, 
laid  hold  of  the  prefident's  arm,  to  remove  him  from  the  chair, 
"  No,  Sir,"  fays  the  prefident,  "  this  is  not  force  enough  j  a  little 
"  more  if  you  pleafe  j"  accordingly  the  fheriff,  by  a  very  gentle 
exertion,  removed  him  from  the  chair.  The  whole  was  a  fcenic 
exhibition  j  and  truly,  my  lord,  where  the  force  was  fo  ludicrous, 
a  refolution  not  to  defift  till  fucb  force  was  exerted,  can  never  be 
criminal. 

My  lord,  the  refolution  proceeds,  "  and  in  cafe  of  an  invafion 
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"  to  reaffemble  in  convention."  The  conflruclion  impofed  upon 
this  is,  that  the  convention  meant  to  join,  or  afftft  the  invaders. 
My  explanation  is  very  different,  that  it  was  the  intention  of  the 
members,  by  every  effort  in  their  power,  to  refift  an  invafion. 
The  refolution  concludes  thus,  "  that  all,  or  any  one  of  thefe  ca- 
"  lamitous  circumftances,"  (and  an  invaiion  is  one  of  the  preceed- 
ing  circumftances,)  "  fhall  be  a  fignal  for  the  members  to  meet 
*'  in  convention."  But  why  calamitous,  if  they  did  not  confider 
it  really  as  fuch  ?  If  they  did  not  mean  to  avert  that  calamity, 
•why  reprefent  it  to  the  people  or  to  themfelves,  as  a  moft  cala 
mitous  circumftauce  ?  Can  any  thing  more  explicitly  point  out 
their  intention  ?  Or  when  the  whole  refolution  is  confidered,  can 
your  lordfhips  impofe  any  other  conftruclion  than  this  upon  it, 
that  the  intention  of  the  members  was,  by  every  poflible  exertion, 
to  avert  that  which  they  juftly  reprefented  as  a  national  calamity. 
Now,  my  lord,  having  determined  the  fenfe  and  import,  let 
us  examine  the  criminal  amount  of  a  refolution  confidered  as  fo 
alarming  and  dangerous,  that  the  conftitution,  in  the  opinion  of 
fome  wife  men,  totters  already  to  its  very  foundation.  A  refufal 
to  yield  an  implicit,  uncompelled  obedience,  to  an  acl  whofe  ex- 
iflence  is  only  potential,  on  the  fuppofition  toe  of  its  proving  an 
unconftitutional  acl,  is  charged  to-day  as  a  direct  attack  on  the 
authority  of  the  legiflature,  conftituting  a  fpecies  of  real  and 
atrocious  fedition.  To  impugn  the  authority  of  the  three  eftates, 
or  to  attempt  a  diminution  of  their  power  or  dignity,  was,  by 
1584,  chap.  130,  declared  to  be  treafon;  and  the  profecutor 
maintains  an  argument  fuftained  by  your  lordfliips  on  a  former 
trial,  that  although  the  acl  is  fuperfeded  by  the  introduction  of 
the  Engliili  ftatutes  refpecling  treafon,  the  offence  that  ceafes  to 
be  treafonable,  muft  Hill  fubfift  as  fedition  at  common  law.  My 
lord.,  let  me  explain  the  origin  of  this  acl,  whofe  very  abrogation, 
it  feems,  is  productive  of  a  new  fpecies  of  fedition.  It  was  ob 
tained  by  James  VI.  to  preferve  the  ecclefiaftical  eftate,  or  rather 
the  epifcopal  power,  in  parliament,  then  in  danger  of  being  fub- 
verted  by  the  efforts  of  our  pi£ fhyterian  anceftors.  The  dignity 
of  the  eftates  might  be  varioufly  impugned,  by  violence,  by  pub 
lications  and  fpeeches,  or  by  refolutions  in  parliament.  A  va 
riety  of  inferior  offences,  or  of  actions  in  themfelves  indifferent, 
•were  therefore  converted  by  this  acl  into  treafon.  But  thefe  of 
fences,  when  the  acl  was  aboliihed,  were  again  reflored  to  their 
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primitive  ftate.  Popular  commotions  directed  againft  an  eftate 
of  parliament,  would  return  as  formerly  to  real  fedltion;  fpeeches, 
or  publications,  derogatory  to  either  of  the  three  eltates,  to  their 
original  fituation  as  verbal  fedition.  By  the  aft  immediofely  pre- 
ceeding  this  flatute,  to  decline  the  authority  of  the  council  was 
treafon,  but  how  abfurd  to  maintain,  that  becaufe  the  aft  is  abo- 
liflied,  the  offence,  originally  a  contempt  of  court,  fubfifts  at  com 
mon  law  as  a  fpecies  of  real,  and  atrocious  fedition  ?  I  conclude, 
therefore,  that  the  various  offences  comprehended  in  this  aft, 
muft  revert  to  their  original  fituation  at  common  law,  like  him 
whofe  patent  of  nobility  is  forfeited,  and  whofe  defcendants  re 
turn  to  the  common  herd  of  mankind. 

But,  my  lord,  I  do  not  like  this  aft,  nor  its  introduction  in 
this  trial.  And  I  will  tell  you  why.  The  Earl  of  Argyle.  was  ar 
raigned  on  this  ftatute,  and  convicted  of  treafon  becaufe  he  be- 
itowed  an  explanation  of  his  own  on  a  religious  teft,  prefcribed 
by  parliament,  whofe  authority  he  thus  invaded,  and  whofe 
power  he  impugned.  But  his  conviction  difhcnoured  the 
juilice  of  the  nation,  and  the  act  itfelf,  inftead  of  being  fuperfeded 
*  by  the  Engiith  law,  was  abrogated  previoufly  by  our  Claim  of 
Rights,  or  rather  declared  to  have  been  anobfolete  and  dead  ftatute 
at  the  very  time  he  was  tried.  The  Claim  of  Rights  declares,  that 
James  VII.  had  forfeited  his  right  to  the  crown,  among  other  things, 
"  by  caufmg  purfue,  and  forfault  feveral  perfonsupon  ftretches  of 
"  old  and  obfolete  laws,  upon  frivolous  and  weak  pretences,  upon 
"  lame  and  defective  probation,  as  particularly  the  late  Earl  of 
"  Argyle,  to  the  fcandal  and  reproach  of  the  juftice  of  the  na- 
"  tion."  Thus  the  Earl  of  Argyle,  to  the  reproach  of  juflice, 
Ifvas  condemned  on  the  ftretch  of  an  obfolete  law.  But  in  this 
enlightened  period,  the  gentleman  at  the  bar,  more  unforiunate 
even  than  the  Earl  of  Argyle,  is  to  be  convicted  of  a  crime  that 
has  furvived  this  old  and  obfolete  act  j  an  unknown  fedition 
that  fprings  like  a  phcnix  from  the  embers  of  treafon.  Argyle 
was  convicted,  becaufe  he  impugned  an  exifting  law,  but  my 
client  is  arraigned,  becaufe  he  impugns  an  aft  whofe  cxiftence  as 
yet  is  entirely  potential.  But,  my  lord,  the  offeuces  accumu 
lated  on  the  Britifli  Convention,  muft  return  to  that  fituation 
which  they  held  before  this  obfolete  ftatute  was  enafted  ;  commo 
tions  to  real,  publications  and  fpeeckes  to  verbal  fedition. 

Not  to  exhauft  your  lordiliips  patience,  I  ftiall  obferve  of  the 
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fpccch  that  fucceeds  this  refolution,  and  of  the  convention  of 
emergency,  that  the  firft,  by  enumerating  the  reftraints  impofed 
by  a  Convention  Bill  on  the  right  of  petitioning,  coincides  ex- 
a£lly  with  the  interpretation  beftowed  on  the  preceding  refolu 
tion  5  that  the  convention,  by  constitutional  means,  would  en 
deavour  to  prevent  the  introduction  of  a  law  to  intercept  their 
petitions,  and  to  fruftrate  the  ultimate  attainment  of  their  objecls. 
As  to  the  other,  it  was  natural  for  the  convention,  in  the  event 
of  their  difperfion  in  one  country,  (which,  as  their  objefts  were 
conftitutional,  they  rauft  have  confidered  as  illegal,)  to  provide  fe- 
cretly  and  beforehand,  for  re-affembling  in  another,  beyond  the  jurif- 
diftion  of  the  fheriffby  whom  they  were  difperfed.  School  boys, 
when  difperfed  in  one  parifh,  will  repair  privately  to  the  adjoining, 
•where  they  may  renew  their  bickerings  without  moleftation. 

But  what  is  the  amount  of  this,  and  of  every  other  article  con 
tained  in  the  indictment.  Their  French  epithets,  ufed  perhaps 
foolifhly,  their  refolutions,  and  their  fpeeches  indicate,  it  is  faid, 
a  delign  to  fubvertthe  conftitution  or  government.  The  Solicitor 
General  undertakes  to  prove  that  a  plan  was  formed  to  fubvert 
the  conftitution.  Let  me  tell  him,  that  his  evidence  will  not, 
and  cannot  exceed  the  indictment,  that  "  the  whole  form  and 
"  manner  of  their  procedure,  as  well  as  the  principles  they 
"  avowed  and  propagated,  clearly,  and  unequivocally  demonftrate, 
"  that  their  purpofes  were  of  the  moft  dangerous  and  deftru&ive 
li  tendency,  hoftile  to  the  peace  and  happinefs,  and  tending  to 
"  fubvert  the  conftitution  of  this  realm."  Their  principles,  and 
the  tenor  of  their  procedure  is  the  only  evidence  from  which  a 
plan  to  fubvert  the  conftitution  is  inferred.  But  if  fuch  a  con- 
fpiracy  were  formed,  if  fuch  a  defign  was  entertained,  it  amounts 
to  treafon,  and  fliould  be  tried  as  fuch.  But  a  charge  of  treafon, 
let  me  tell  your  lordfhip,  cannot,  and  dare  not  be  maintained  j 
not  that  a  concerted  defign  to  fubvert  the  conftitution.  is  not  an 
overt  a£t  tantamount  to  treafon,  but  becaufe  there -is  no  legal 
proof,  nor  any  evidence  whatever,  to  eftablifh  that  defign.  The 
teftirnony  of  two  concurrent  witnelTes,  whether  in  treafon  or  mif- 
prifion  of  treafon,  is  cflfential  to  conviction  j  but  here,  I  repeat  it 
again,  there  is  no  witnefs,  and  under  the  prefent  indictment  none 
can  be  adduced,  to  prove  a  confpiracy  to  fubvert  the  ftate.  Se 
dition  therefore  is  charged  to-day,  and  the  crime  is  to  be  efta- 
bliihed,  not  by  legal  evidence,  not  by  the  teftimony  requifite  in 
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treafon,  but  by  inferences  from  refoh'.tions,  by  inuendos  caprici- 
oufly  attached  to  fpeeches,  either  innocent  in  thcmlelves,  or.  if 
criminal,  conftituting  a  very  different  offence.  A  defigu  to  fub- 
vert  the  conftitution,  if  fufceptible  of  proof,  would  amou.- 1  to 
treason.  Speeches  and  refolutions  are  punithabie  only  as  verbal 
fedition.  But  an  intermediate  crime.  ?  conftruclivc  fpecies  of  fe 
dition  is  created;  and  from  fpeeches  amounting  on'y  in  themfelvcs 
to  leafing  making,  a  new  crime,  incapable  of  proof,  and  unknown 
in  law,  is  extorted  by  inference.  The  tendency,  which  alone  is 
icriminal  in  thefe  fpeeches,  is  not  fubmitted  to  the  coniideration 
of  the  jury  j  but  the  fuppofed  motives  from  >vhich  they  otiginated, 
are  to  be  converted  by  an  arbitrary  and  capricious  inference  an  in 
ference  neceffarily  influenced  by  feai  prejudice  and  paiTion.  into  con- 
ftrBctive  fedition.  My  lord,  I  affirm  that  this  is  fubverfive  of  all 
judicial  procedure.  Confiruclive  treafons  arc  now  no  more ;  but 
a  crime  againft  the  ftate  may  itill,  it  feems.  be  efbblimed  by  con- 
ftruclion,  and  that  which  conftitutes  in  itfelf  an  inferior  offence, 
foe  rendered  the  evidence  of  this  conftrucYive  crime.  In  the  un- 
juft,  and  ever  memorable  trial  of  Algernon  Sidney,  inuendos  from 
'his  writings  compofed  the  chief  evidence,  but  Sir  John  Hawlcs 
juftly  remarks,  that  "  as  this  indictment  was  an  original  in  the 
"  particulars  beforementioned,  fo  it  was  a  fecond  of  an  inuendo 
"  indictment  of  treafon  j  Titxhat  ris  was  the  firft.  The  profecu- 
"  tion  againil  Car.  as  I  remember,  was  an  information^  and 
"judgment  arrefted  after  a  verdict,  becaufe  it  was  by  inuendo t  of 
"  which  no  precedent  could  be  produced,  and  although  in  ao 
*'  tions^  for  words.it  was  not  permitted,  yet  in  criminal  matters, 
"  being  penal,  it  was  refolved  it  ought  not  to  be  permitted,  and 
"  certainly  much  lefs  in  treafon."  In  criminal  matters,  no  inu 
endo  is  therefore  admifllble,  much  lefs  in  treafon.  My  lerd,  our 
own  practice  correfponds  with  this.  Oliphant  and  others  ac- 
cufed  of  dusking  the  pretender's  health  in  public,  "  with  an  in- 
"  tention  of  abetting  his  claim  to  the  crown"  were  tried  and 
convicted  of  verbal  fedition.  The  tendency  of  their  fpeeches 
to  excite  difturbance  conftituted  their  lole  offence  ;  but  the  trea- 
fonable  intention  inferred  from  iheir  fpeeches,  of  abetting  the 
pretender's  claim  to  the  crown,  was  not  then  charged  as  a  con- 

Bructative  fpecies  of  real  ledition. 

*.c  My  iorj,  an  authority  occurs  on  this  fubject,  not  ufual 
in  a  Court  of  Juitice,  yetfo  a^pofite,  that  I  fliall^uotc  it  without 
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hcfitation.  It  is  the  Monthly  Review  for  February,  wherein  a  pam 
phlet  is  reviewed,  the  compofition  of  a  Mr.  Play  fair,  a  man  whom  I 
know  not,  but  who  exhorts  the  nation  to  wage  an  eternal  war.  Mr. 
Playfair  aflerts  that  "  it  is  only  a  matter  of  regret,  that  thofe 
-*J  who  undermine  our  government  cannot  be  treated  a  la  Fran- 
"  coife^  fmce  it  is  the  French  fyftem  that  they  have  taken  for 
"  their  model."  What  fay  the  reviewers  to  this  humane  pro- 
pofal  ?  Their  honeft  indignation  breaks  forth  in  a  ftream  of  ar 
gument  and  eloquence  :  "  A  powerful  fheam  of  the  milk  of  hu- 
"  man  kindnefs  flows  through  this  fentiment  of  regret  that  the 
41  guilliotine  cannot  be  fet  to  work  in  this  country,  on  thofe  who 
'*  do — what  ?  Betray  their  country  ?  No  j  for  they  are  already 
"  liable  to  the  penalties  of  treafon,  and  to  a  death  infinitely  more 
"  painful  than  that  which  is  produced  by  the  guillotine.  Who 
"  adhere  to  the  king's  enemies?  No  j  for  they  are  in  the  fame 
"  predicament.  Who  by  overt  acts  attempt  to  overturn  our  go- 
"  vernment  ?  No  j  for  that  alfo  is  treafon.  Whofe  heads  then: 
"  are  thofe  which  the  national  razor  fliould  fhave  in  England,1- 
"  if  the  pious  with  of  Mr.  Playfair  could  have  effect  ?  The  heads 
*'  of  thofe  who  undermine  our  government :  an  expreffion  not] 
"  known  in  our  law,  and  of  courfc  not  to  be  found  in  the  index 
"  of  the  criminal  code." 

Had  thefe  reviewers  directed  their  eyes  to  Scotland,  they 
would  have  feen,  that,  to  undermine  the  government ,  though,  under 
that  denomination,  unknown  in  law,  nor  to  be  fonnd  in  the  in- 
dcx  of  our  criminal  code,  is  created  by  implication  a  crime 
sgainft  the  ftate.  They  would  fee  that  the  moft  iniquitous  at 
tainders  of  former  times,  might  have  been  converted  into  a  ca 
pital,  though  inferior  crime.  Sidney  and  Stt  afford  were  both 
convicted,  though  at  different  periods,  of  conflructive  treafon. 
But  Sidney,  though  unjuftly  attainted,  might  have  been  con 
demned  for  fedition,  on  thofe  inuendos  derived  from  his  writings, 
which  ia  treafon  were  not  admiffible  as  legal  evidence.  Strafford 
too,  if  his  fentence  was  iniquitous,  might  have  'been  legally  con 
victed  of  conftructive  fedition  j  and  if  this  crime  has  a  legal 
exigence,  thefe  men  might  have  periihed  unlamented  orTJ 
the  fcaffold.  Srrafford  was  accufed,  and  on  conftructive  evi 
dence,  of  an  endeavour  tofubvert  the  fundamental  laws  \  a  crime. 
on  which  the  fbtute  of  treafons  was  totally  filent.  Arbitrarily 
to  introduce  it  into  the  fatal  catalogue  was,  in  itfelf,  according 
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:o  hiftorians,  a  fubrerfion  of  all  law.  But  wherein  does'  this  dif 
fer  from  the  charge  againft  my  client  of  a  defign  to  fubvert  the 

Iconftitution  and  government  ?    Where  has  this  law  lain  fo  long 

boncealtd,  that  itnowburfts  forth  to  the  deftruction  of  this  inno- 
:ent  man  ?  Where  is  the  precedent  for  this  unknown  law,  or 
the  landmark  by  which  he  could  difcover  its  exigence  ?  It  is  fuf- 
ficient  for  his  protection,  or  for  our  fecurity,  that  this  new  crime 

| of  fubverting  government  is  profecuted,  not  as  treafon,  but 
[edition  ?  Or  is  this  new  law  lefs  a  fnare  to  the  unwary,  becaufe 

jthe  capital  punifhment  attached    to   fedition,  may  be  reftricted 

jby  the  humanity  of  Court,  to  whatever  arbitrary  punimment  the 
Court  may  impofe  ?  Muft  he  fuffer  for  a  crime  that  had  no  exift- 
ence  before,  by  a  law  created  for  the  occafion,  that  may  burft  at 

[fed  on  our  own  heads,  and  involve  us  in  its  ruins  ?  My  lord,  let  the 
fpeeches,  if  criminal,  be  punifhed  as  fuch ,  but  let  not  a  conftru&ive 
fpecies  of  guiltbe  deduced  by  inference  from  thefe  fpeeches,  nor 
&  crime  eftablifhed  that  is  unknown  in  law. 

Thefe  fpeeches,  if  criminal,  are  comprehended,  as  my  brother 
has  already  dernonftrated,  under  the  acts  1584,  chap.  134,  and 
1585,  chap.  10,  on  which  I  maintain,  as  my  fecond  proportion, 
that  where  the  offence  is  provided  for  by  ftatute,  a  feverer  or  a 
different  punimment  cannot  be  inflicted  at  common  law.  To 
eftablifli  this  proportion  will  not  require  any  long  deduction. 
Nor  would  I  condefcend  to  an  argument  on  a  propofition  almoft 
intuitive,  but  for  an  opinion  delivered  on  a  former  trial,  that 
where  the  indictment  is  founded,  and  fedition  charged,  on  the 

jcommon  law,  the  Court  are  precluded  from  reforting  to  ftatutes. 

JMy  lord,  the  common  law  is  a  collection  of  ufages,  the  origin  of 
which  is  uncertain,  but  of  which  the  exigence  is  preferved  by 
tradition.  The  ftatute,  is  a  fuperaddition  to  the  common  law  ; 

\Jeclaratory  either  of  its  meaning,  or  remedial  of  its  imperfec 
tions.  If  declaratory,  it  afcertains  precifeiy  what  the  common 
law  is;  nor  can  your  lordfhip,  in  your  interpretations  of  the  com 
mon  law,  travel  beyond  the  limits  preferred  by  ftatute.  Again, 

|  if  remedial,  it  either  enlarges  and  fupplies  the  deficiencies,  or 
corrects  the  luxuriance,  by  retrenching  the  fuperfluous  excefs  of 
the  common  law.  Remedial  ftatutes  are  therefore  again  divided 
iuto  the  law  of  England,  into  ftatutes  enlarging  and  reftrain- 
in  the  common  law.  As  an  enlarging  ftatute  inflicts  a  greater 
penalty  than  was  otherwife  competent,  the  crime,  as  in  ftealing 
from  bleachfields,  and  olher  ftatutory  thefts,  may,  from  motives 


of  humanity,  be. charged  at  common  law,  to  the  effect  of  inflict 
ing  the  inferior  puniihment.  Thus,  in  England,  as  a  mifprifion 
is  contained  in  every  felony,  it  is  held  that  the  indictment  may 
proceed  on  the  letter  offence.  But  a  reft  raining  flatute  limit's 
the  penalty  formerly  competent  j  nor  can  a  ieverer  punilhmeot 
be  inflicted  at  common  law,  than  that  to  which  the  retraining  aft 
has  already  reduced  it.  A  different  puniihment  cannot  even  be 
inflated  ;  for  the  judge,  whofe  hands  are  thus  tied  up,  has  no 
power  to  deviate  from  the  itatute.  Otherwife  the  confquences 
would  be  moft  dangerous  j  the  effed  of  the  itatute  would  be  en 
tirely  fruflrated  j  the  law  would  depend  on  the  paffions,  the  ca 
price,  or  the  intereft,  of  the  man  who  profecutes,  the  puniihment 
on  the  difcretion  of  the  judge  who  pronounces  the  fentence. 

Eut  the  puniihment,  as  regulated  by  1703,  chap.  4.  is  fining, 
imprifonment,  or  banifhment,  meaning  thereby  baniihment  forth, 
of  the  realm  alone.  This  is  the  third  proportion,  which  I 
propofed  to  illuftrate.  The  argument  maintained  for  the 
crown  is  this,  that  baniihment  by  the  mode  of  tranfportation  is 
prohibited  neither  by  the  fpirit  nor  the  letter  of  the  acl  ;  that 
the  fpirit,  as  exprefled  in  the  preamble,  meant  only  to  abrogate 
confifcation  and  capital  punimments,  the  letter  to  fpecify  the 
moil  ufual  arbitrary  puniihments  as  then  underflood  j  and  it  is 
afked  with  an  air  of  triumph,  who  will  fay  that,  by  banifhment 
the  Court  was  limited  to  the  inferior  of  two  modes  of  puniih 
ment  comprehended  under  that  generic  term  ? 

My  lord,  the  flatule  itfelf  ihall  refute  this  argument.  The 
preamble  recites,  that  from  their  generality,  and  the  various 
conftruclions  of  which  they  are  fufceptible,  the  laws  againft  leaf- 
ing-making,  (which  a  repreviouily  enumerated)  as  inferring  death 
and  confifcation,  may  be  of  dangerous  confequences,  and  the  en- 
afting  claufe  proceeds  accordingly  to  abrogate  the  puniihments 
of  confifcation  and  death.  So  far  the  fuppofed  fpirit,  and  the 
letter  are  confident.  But  the  enacting  claufe  goes  farther,  not 
merely  to  fpecify  the  arbitrary  punimments  ufually  employed, 
but  as  a  reftraining  iUtute,  to  limit  thefe  to  an  alternative  pe 
nalty,  to  baniihment,  or  imprifonment,  or  a  fine,  or  on  the  ina 
bility  of  the  party  to  difcharge  a  fine,  to  a  corporal  punifliment 
mitigated,  and  exprefsly  limited  to  the  prefervation  of  life  and 
limb.  Your  lordihips  will  therefore  obferve,  that  the  ftatute. 
extends  farther  than  the  fuppofed  fpirit  afcribed  to  the  preamble. 
A  fine  may  be  inflided,  baniihment  may  be  inflicted,  or  impri- 
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fonment  inflifted  j  but  thefe  penalties  cannot  be  accumulated; 
nor  corporal  punilhment  fu  per  added  to  banifliment,  or  indeed 
inflicted,  unlefs  on  the  alternative  of  the  party  being  poor  and 
unable  to  pay  a  fine.  The  fpirit  therefore,  afcribed  to  the  pre 
amble  is  contradicted  by  the  letter  of  this  reftraining  ftatute, 
reftriftive  even  as  to  that  alternative  pumfliment  with  which  it 
entrufts  your  lordfhips.  The  queftion  therefore  is,  what  is  the 
meaning  of  the -term  banifliment  in  the  aft  of  Queen  Anne? 

And  on  this  queftion,  the  argument  from  the  aft  1609,  fb 
fully  illuftrated  by  my  brother,  is  to  me  decifive.  I  hold,  that 
the  banifliment  prefcribed  by  that  ftatute  is  from  Scotland  alone  ^ 
as  tranfportation,  a  puniihment  unknown  when  it  paflfed,  was  not 
then  in  the  contemplation  of  the  legiflature.  This  ftatute  is  the 
laft  enumerated  in  the  a6t  of  Queen  Anne,  wherein  the  epithet 
banifhment  occurs  but  once.  Were  tranfportation  therefore,  as 
implied  in  that  generic  epithet,  to  be  inflicted  under  the  other 
a6ls  againft  leafmg-making,  then,  this  abfurdity  would  take  place, 
that  banifhment,  though  employed  but  once,  has  a  double  fignifi- 
cation  in  the  aft  of  Queen  Anne.  If  applied  to  1609,  it  imports  no 
more  than  exclufion  from  Scotland  j  but  when  applied  to  the  other 
ftatutes  which  the  fame  acl  enumerates,  it  implies  not  only  a  feclu- 
fion  from  Scotland,  but  banifliment  beyond  feas,  tranfportation  to 
the  plantations,  lofs  of  liberty,  and  perfonal  fervitude.  Corporal 
punishments  are  limited  to  the  alternative  of  the  party  being  un 
able  to  pay  a  fine  :  yet  this  greateft  and  moft  ignominious  of  £orpo- 
ral  puniftiments  is  entrufted  to  your  lordfliips  as  a  mode  of  ban 
ifliment.  But,  my  lord,  were  banifliment,  as  employed  in  the 
aft  of  Queen  Anne,  an  expreflion  either  difputable  or  doubtful, 
its  precife  import  is  thus  afcertained.  When  the  acl  1609  was 
in  the  fpecial  contemplation,  and  underwent  the  revifion  of 
parliament,  that  flgnification  which  was  implied,  or  that  punifli- 
ment  which  was  prefcribed,  in  banifliment,  muft  in  ditbio  be  pre- 
fumed  to  have  been  affixed  to  tke  fame  word,  when  employed  by 
parliament  in  the  aft  of  Queen  Anne.  If  banifhment,  by  the 
aft  of  1609,  be  fimple  exile,  or  exclufion  from  the  realm,  there 
is  no  reafon  to  fuppofe  that  it  acquired  the  additional  fenfe  of 
tranfportation  beyond  feas,  when  that  ftatute  was  revifed  by  the 
act  of  Queen  Anne. 

To  this  argument,,  my  lord,  I  have  heard  no  anfvver,  and  I 
hold  it  decifive.  But \the  act  againft  wrongous  imprifonment? 
and  another  of  Charles  II.  inflicting  baniflirnent  to  the  plants- 


tioni  on  thofe  who  refufed  to  depone  againft  delinquents,  have 
been  prepofteroufly  quoted.  The  firft,  by  banifhing  to  the  plan 
tations,  deraonftrates  the  folicitude  of  parliament  to  diftinguifh 
tranfportation,  a  punifhment  recently  introduced,  from  fimple 
banifliment  as  underflood  at  common  law  j  in  the  other,  an  act 
agaiuft  wrongous  tranfportation,  as  well  as  wrongous  imprifon- 
ment,  the  expreflion  banifhment  is  not  once  introduced. 

But,  ray  lord,  if  tranfportation,  which  I  hold  to  be  a  puni/h- 
ment  fuperadded  to  banifhment,  be  a  mode  of  baniihment  com 
prehended  under  that  generic  term,  if  under  a  flatute,  fanctioned 
merely  by  baniihment,  your  lordmips  are  entitled  to  inflict  tranf 
portation  y  then,  under  a  fentence  of  your  lordfhips  inflicting  ban 
iihment,  thofe  to  whom  the  execution  of  the  laws  is  entruftcd, 
•would  be  entitled,  equally  with  your  lordfhips,  to  tranfport  to 
the  plantations  the  man  whom  your  fentence  has  merely  ba- 
ni(hed.  My  lord,  the  confequerrce  follows  inevitably  from  the 
argument,  and  my  client,  baniflied  to-day  by  your  lordfhips,  may 
be  tranfported  to-morrow  by  the  executive  power. 

But  a  cafe  from  the  records  of  the  Privy  Council  has  been 
quoted  as  clecifive.  Baillie.  a  few  months  after  the  a6l  of  Queen 
Anne,  was  convicted  of  leafing-making,  and  condemned  by  the 
Privy  Council,  to  be  baniflied  and  tranfported,  placed  in  the  pil 
lory,  and  adjudged  infamous.  I  mean  not  to  impugn  the  autho 
rity  of  a  court  of  law,  when  I  affert  that  this  fentence  was  moft 
unjuft  and  illegal.  The  Privy  Council  was  neceflanly  arbitrary, 
uniting  the  executive  power  to  its  judicial  authority.  The  trials 
in  that  court  were  without  jury,  and  the  fentence  was  pronounced 
when  the  party  was  withdrawn.  Butamore  illegal  fentence  thanthc 
one  propertied  to  your  lordfliips  as  a  precedent,  cannot  be  conceived. 
In  every  article  it  violates  the  aft  of  Queen  Anne.  Banishment,  or 
irnprifonment,  could  only  be  inrlidled  alternatively,  and  corporal  pu- 
nifhment,  in  the  particular  alternative  of  the  party  being  poor  and 
unable  to  pay  a  fine!  But  a  gentleman  certainly  not  too  poor  to 
difcharge  his  fine,  is  declared  infamous,  a  punifhnient  which  the 
fhitiate  has  not  authorized,  and  condemned  to  the  pillory,  a  cor 
poral  punimment  replete  with  infamy.  .  Tranfportation,  infamy, 
and  the  pillory  are  all  accumulated  on  his  unhappy  head ;  and 
as  if  to  refute  the  pica  that  tranfportation  was*  an  alternative 
mode  of  banifhment,  he  is  firfl  banidied  from  the  kingdom,  and 
then  ordained  to  be  iranfported  to  the  plantations.  But  inftead 
of  the  illegal  fentence  ef  a  court  aboliuied  as  oppreffive  and  ty- 
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jrarinicai,  if  your  lordfhips  regards  the  juft  and  lenient  decifioni 
of  your  predeceflbrs,  what  is  the  conclufion  ?  That  the  fpirit  of 
the  ftatute,  as  interpreted  twelve  years  after  its  enactment,  is 
mild  and  equitable,  when  offences  not  lefs  heinous  than  thofe  in 
the  inciidment,  committed  too  on  the  eVe  of  rebellion,  were  fe 
me  rcifully  punifhed. 

My  lordj  a  reference  has  alfo  been  made  to  decifions  recited 
on  a  former  trial,  to  the  effeft  of  proving  that  in  thefe  cafes, 
tranfportation  was  the  mode  in  which  banifhment,  the  generic 
punimment,  received  execution.  I  obferved  that  the  fentences,  as 
in  the  cafe  »f  R.ankin,  -were  precifely  to  this  effect :  "  The  court 
"  adjudge  the  pannel  to  bt  bamfhed  forth  of  the  realm,  and  or- 
c<  dain  him  to  return  to  prifon,  and  to  be  confined  therein  tilt 
"  occafion  be  had  for  his  tranfpoftatien  to  the  plantations."  We 
are  told  that  the  laii  part  of  this  fentence  is  an  explanation,  de 
claratory  of  the  firft,  and  confinement,  till  an  opportunity  offer 
for  tranfportation,  as  well  as  tranfportation  itfelf,  is  interpreted  as 
the  mode  in  which  banifhment  forth  of  the  realm  fnuft  receive 
execution.  Now  my  lord,  it  appears  to  me  that  this  inference  is 
not  logical  5  for  baniihment  forth  of  one  country,  never  can  im 
ply  tranfportation  to  another.  My  explanation  is  this;  tranfporta- 
tion  to  the  plantations,  as  inflifled  in  the  latter  part  of  the  fetftehce'j 
is  fupplemental,  not  declaratory  •,  an  additional  part  of  the  fentence 
of  banifhment  forth  of  the  realm  j  not  explanatory  of  its'  mean 
ing,  or  of  the  mode  in  which  it  was  to  be  carried  into  execution, 
'The  crimes  thus  punithed  by  tranfportation  are  immaterial:  they 
tvere  either  capital,  and  mitigated  to  lefs  than  death,  or  offences 
of  which  the  piinifhment  is  arbitrary  and  without  controul ;  for 
thus,  without  the  intervention  of  ilattite,  tranfportation  was  firft 
introduced  into  our  law. 

With  your  lordfhips  permiflion^  there  are  yet  ^wo  circum- 
ftances  to  which  I  fhall  advert  /  the  motive  or  the  expe 
diency  of  the  punifhment  which  I  deprecate,  and  its  difpropor- 
tion  to  the  offence.  The  motive  hitherto  uniformly  afligned 
for  tranfportation  is,  that  there  is  no  fecurity,  nor  advantage  to 
be  obtained,  by  bamming  acrofs  tfhe  Tweed,  thofe  who  will 
ilill  diifeminate  their  fedition  in  England.  My  lord,  has  Eng 
land  no  laws  for  her  own  prefervation,  that  fhe  muft  be  indebt 
ed  for  protection  to  the  fevere  vigilance  of  a  fifler  kingdom?  Is" 
is  requlia'ee  that  the  laws  of  Scotland  fhould  interpofe  to  prr- 

H 
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rent  the  future  repetition  of  crimes  in  Enghnd  ?  Sedition  ia 
Scotland  is  fufticiently  repreiTed  by  expulfion  from  Scotland  j  but 
muft  England  be  fecured  by  your  fentence,  even  from  the  appre- 
heniions  of  fimilar  (edition  ?  To  prevent  the  future  covnmiilion  of 
crimes  in  England,  you  iiupcle  a  puniihment  which,  if  the  crimes 
were  actually  committed,  the  laws  of  that  country  would  not  autho 
rize,  and  could  not  intlicl.  It  is  the  ipirit  of  true  punimment  to 
prevent  the  future,  by  exhibiting  a  corrective"  example  of  the  pail  , 
not  by  inili6ling  the  penalty  previous  to  the  apprehended  crime. 
With  us  the  offence  as  bailable  does  not  amount  to  felony  :  in 
England  it  could  not  be  punimed  with  bariiftiment.  Why  then 
inflict  a  puniihment  appropriated  to  felony,  as  preventive  of  a 
erime  apprehended  in  England,  a  punifhment  which  could  not  be 
inflicted  in  Eugland,  were  the  crime  committed  f 

My  lord,  on  this  immenfe  difproportion  between  the  puniihment 
and  theofience,  let  niefuggeft  a  diftincVion  which  I  am  too  much  ex- 
haufled  to  illuftrate, — Clarendon  was  baniihed,  Barrington  tranf- 
ported.  Clarendon,  when  exiled  by  a  vicious  court  and  a  vensl 
monarch,  lived  abroad,  to  himfelf  and  to  his  country,  to  illuf 
trate  the  annals  of  British  ftory.  Bollinbroke,  though  expelled 
for  treafon,  lived  to  return,  and  in  a  corrupt  age,  to  revive  the 
flame  of  patrictifm  in  every  Englifh  breaft.  Atteibuiy,  though 
in  exile,  and  under  difcountenance,  clofed  the  honoured  remain 
der  of  his  life  with  dignity  and  in  peace.  But  a  man  whofe  offence 
is  inferior,  whofe  abilities  are  equal,  and  his  integrity,  I  am  bold 
to  fay,  fuperior  to  Bollinbroke's,  whofe  genius  may  diftinguiih  his 
name,  and  enrich  the  literature  of  his  country,  depends  on  your 
fentence — whether  his  future  life  (hall  be  loft  to  fociety,  himfelf 
doomed  to  a  receptacle  of  vice  and  mifery,  and  tianfported  to  a 
fhore  from  which  apparently  there  is  no  return.  From  the  ftate 
of  his  health  I  mult  add,  that  a  fentence  of  tranfportation  is  to 
him,  in  all  human  probability,  a  fentence  of  death. 

Lord  Henderland.  My  lord,  the  fubject  of  our  prefent  confider- 
ation  is  not  as  to  the  guilt  or  the  innocence  of  the  pannel  at  the 
bar,  but  as  to  the  relevancy  of  the  libel  j  and,  my  lord,  I  fhall 
be. very  mort  in  what  I  have  to  fay.  It  is  certainly  neceffary 
to  examine  every  criminal  libel  that  comes  before  us,  for  crimes 
may  be  charged  in  a  different  way  ;  a  charge  may  be  relevantly 
laid  in  one  indictment  and  not  in  another  ;  and,  my  lord,  in  a 
crime  of  this  kind,  which  relates  to  a  fociety,  or  convention, 
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be  vrevrs  of  which  fociety  may  change  very  much,  and  the  view! 
f  the  members  may  be  very  different,  men  raided  by  folly,  or 
iifguided  by  faction,  may  have  gone  into  meetings,  into  con- 
entious  of  this  kind,  not  aware  of  the  views  which  they  might 
ave  ;  not  avvare  of  the  confequences  which  they  might  draw 
rom  it,  may,  at  laft,  come  to  feel  the  hollow  ground  upon 

hich  they  flood,  the  dangerous  footing  that  they  were  upon, 
nd  the  confequence  of  their  guilt  might  be  very  various  indeed  ; 
.jerefore  it  becomes  me  to  examine  this  libel  clofely. 

My  lord,  the  question  is,  is  it  relevant  or  not  ?  that  is,  do 
je  facts  charged  in  the  minor  proportion  £ome  up  to  the  crime 
barged  in  the  major  propofition  j  that  is  all  my  province,  I  have 
otliing  more  to  do  with  it. 

My  lord,  this  libel  charges  the  crime  of  fedition,  and  the  ge~ 
eral  import  of  the  minor  propofition  is,  that  this  perfon  has  been 
uilty  in  lo  far,  as  he  has  been  an  active  member  in  a  feditious 
iciety  ;  a  fociety,  or  convention,  that  is  charged  in  the  libel  to 
e  feditious.  With  refpeft  to  the  logical  conclufion,  there  can- 
ot  be  a  doubt  j  for,  I  think,  this  proportion  may  be  fairly 
Turned,  that  whoever  is  an  active  member  of  a  feditious  fociety 

guilty  of  fedition  :  by  active,  I  mean  concurring  in  thofe 
leafures  which  render  and  characterize  that  fociety  to  be  a  fe- 
itiousbne;  but  1  (hould  not  be  fatisfied  with  an  indictment  laid 
i  that  way. 

My  lord,  if  an  indictment  was  to  charge  murder  in  the  major 
ropofition,  ancHn  the  minor  propofition  it  was  faid  to  be,  info- 

uch  as  he  murdered  fuch  a  man  upon  fuch  a  day,  no  doubt  the 
)nclufion  would  be  logical  j  but  I  do  not  think  it  would  be  a 
ir  one  j  becaufe  it  is  the  duty  of  the  public  profecutor  to  fpq- 
,fy  the  particular  circumftances.  If  it  faid  he  was  guilty  of 
.urder,  in  fo  far  as  he  murdered  fuch  a  man,  upon  fuch  a  day,  by 
inning  him  through  the  body  with  a  fword,  of  which  he  died  in 

few  days  after,  that  is  a  proper  and  a  relevant  libel.     Suppofe 

were  to  lay,  in  fo  far  as  he  thrufl  fuch  a  perfon  through  th« 
;>dy  with  a  fword  upon  fuch  a  day,  of  which  wound  he  died, 
tat  would  be  a  relevant  libel  j  becaufe,  although  the  term  mur* 
2r,  or  the  felonious  intent  is  not  repeated,  it  is,  and  mull  be 
ic  conftruction  of  law  and  common  fenfe,  unlefs  he  be  able  to 
t  up  a  defence  againft  it,  and  eftabliih  that  it  was  done  by  u«, 

dent,  which,  to  be  fure,  would  be  a  relevant  a., fence. 
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Now,  my  lord,  the  capital  object  in  every  mdi&ment,  is  t< 
conlider  the  fads  fpecified  in  the  minor  propofition,  and  how  far 
they  come  up  to  the  general  charge  in  the  major  propofition.    We    . 
have  heard  a  great  deal  about  fedition,  real  and  verbal ,  diftinc- 
tions  which  are  taken  by  fyftematic  writers  for  perfpicuity  arid 
clearnefs,  but  the  true   way  to  judge  of  fedition  is  to  take  it 
from  the  object  before  you,  that  is  the  fair  way  j  for  I  can  con- j^- 
ceive  verbal  fedition   as  criminal,   as  dangerous   as  any  that  can 
be  committed  by  actions.     Suppofe  a  man  to  run  into  the  iireets 
and  call  out  **  To  arms  !  to  arms  !  kingly  power  is  ufelefs  j  it 
"  is  cumberfome,  it  oaght  to  be  laid  afide.     Parliament  is  venalw 
**  and  corrupt.     Let  us  name  a  body  of  our  own  to  affume  the  a1 
"  power  which  they  have  improperly  taken.  Roufe  and  affert  your  j; 
rights."     Why,  my  lord,  it  may  be  faid  this  is  but  words  j  but  ;| 
fuppofe  he  gets  people  to  follow  him,  then,  to  be  fure,  if  they  'i 
proceed  to  overt  acts,  it  would  be  rebellion,  it  would  be  trea-  | 
fon  j  but  fuppofe  nobody  follows  him,  is  there  no  criminality  ?'# 
Is  there  no  danger  to  fociety  ?  Is  there  no  injury  to  government  ?' 
if  fuch  proceedings  are  tolerated  ?  Can  any  man  doubt  that  this    ; 
would  be  a  fedition  totally  different  from  any  thing  that  I  can  ' 
conceive  with  refpecl:  to  leafing-making? 

My  lord,  I  hold  it  perfectly  clear,  taking  that  fyftematic  dif- 
tinction  that  authors  affume  for  their  confciende,  that  there  is  a 
fedition  by  words  totally  different  and  diftinct  in  common   fenfe    ' 
and  reafon  from  leafing-making.     My  lord,  in  the  fame  way  the 
impugning  the  authority  of  parliament,  or  of  any  of  the  ftates^    , 
that  is  a  crime  that  cannot  be  fuffered  ;  as  long  as  parliaments 
exift  they  muft  be  defended  againft  it  by  the  common  principles  J 
of  that  government  which  they  have  affumed  :  it  requires  no  fta-   'j 
tute,  it  requires  no  ufage,    it  follows  from   the  nature   of  the 
thing,  that  the  impugning  of  that  authority  is  a  crime,  and  & 
the  crime  of  fedition  j  and  I  care  not  whether  it  be   merely  in 
words,  or  whether  it  be  followed  by  actions. 

My  lord,  I  lay  out  of  the  queftion  the  act  1584,  which  de 
clared  it  to  be  punifhed  as  treafon  j  but  I  fay  it  is  part  of  the 
common  law,  and,  as  was  well  expreffed  by  the  young  gentleman 
who  fpoke  on  the  part  of  the  crown,  muft  be  part  of  the  com'- 
Bion  law  of  every  ftate,  of  every  fociety,  of  every  government 
that  can  exift  in  the  world. 

My  lord,  havipg  faid  fo  much,  the  queftion  then  is,  whethsf 


there  is  any  charge  made  againft  this  fociety  (for  I  fhall  firft 
fpeak  of  the  fociety)  that  amounts  to  this  crime,  fetting  at 
nought  or  impugning  the  authority  of  parliament  ?  If  there  is,  I 
am  forrjr  to  draw  the  conclufion,  but  I  muft  draw  it  logically 
that  this  convention  was  a  feditious  meeting ;  and  if  this  pannel 
which  is  the  fecond  queftion,  fhall  appear  to  have  been  a&ive  in 
bringing  about  any  fuch  refolution,  then  I  mull  hold  him  to  be 
guilty  of  fedition.  Now,  my  lord,  I  will  not  run  through  the 
whole  of  the  argument,  which  has  been  long,  and  which  has  been 
ably  and  well  defcanted  upon  on  both  fides  •,  I  will  fay  particu 
larly  fo  upon  the  part  of  the  pannel  j  and,  if  it  had  not  been  on 
fo  ferious  an  occafion,  I  mould  have  had  great  pleafure  in  hear 
ing  thefe  gentlemen  difplay  that  ingenuity,  that  ability,  and  that 
force  of  reafoning  which  they  have  difcovered  in  thiscaule-,  but, 
itny  lords,  it  is  one  thing  to  admire,  and  another  to  approve. 
My  lord,  I  fhould  be  glad  it  were  in  my  power  to  give  a  fair 
j:onftrucl:ion  to  that  part  of  the  indictment  which  I  am  now  com 
ing  to.  I  think,  if  in  the  common  fenfe  of  mankind  it  admitted 
•Df  that  conftruftion,  I  am  bound  to  give  it ;  but  I  muft  explain 
according  to  the  context,  according  to  the  nature  and  the  plain 
}fenfe  of  the  obje6t  of  the  refolution.  Now,  gentlemen,  the  re 
folution  that  I  allude  to  has  been  under  our  confideration  before}. 
I  you  will  take  it  in  connexion  with  the  motion  made  by  Mr. 
^allander,  which  is  alfo  recited  in  the  indidment  5  and  then 
:omes  this  refolution :  "  That  this  convention  confidering  the 
!  *  calamitous  confequences  of  any  a6l  of  the  legiflature,"  plainly 
•eferring  to  the  Convention  Bill  which  palTed  in  Ireland, 
4  which  may  tend  to  deprive  the  whole  or  any  part  of  the  peo- 
I  *  pie  of  their  undoubted  right  to  meet,  either  by  themfelves  or 

*  by  delegation,  to  difcufs  any  matter  relative  to  their  common 
!:*  intereft,  whether  of  a  public  or  a  private  nature,  and  holding 

*  the  fame  to  be  totally  inconiiftent  with  the  firft  principles  and 
'  fafety  of  fociety,  and  alfo  fubverfive  of  our  known  and  ac- 
'  knowledged  conftitutional  liberties,  do  hereby  declare  before 

*  God  and  the  world,  that  we  fhall  follow  the  •vrholefome  ex- 
'  ample  of  former  times,  by  paying  no  regard  to  any  ad  which  mail 
'  militate  againft  the  conftitution  of  our  country."     My  lord, 
vith  refpecl  to  the  opinion  which  they  may  form  of  this  Con- 
'ention  Bill,  that  is  one  thing,  or  that   any  body  may  form  of 
t }  but  to  declare,  by  a  folemn  and  deliberate  refolution,  that 
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ihey  have  determined  to  pay  no  regard  to  an  acl  of  the  k-r.uU- 
lure,  but  holding  in  contempt  the  authority  of  that  legiflatiin| 
I  can  put  no  other  conftruclion  upon  it }  if  the  gentlemen  of  the 
jury  can,  they  are  at  liberty  to  do  it.  I  am  forry  I  am  obliged 
to  anticipate  what  may  be  the  erfecl  of  their  deliberation,  but 
there  is  no  help  for  it  j  I  muft  give  my  own  opinion  in  this  caf<y 
upon  the  charges  before  me,  and  I  cannot  after  all  the  attention 
that  I  have  given  it  put  any  other  conflruciion  upon  it,  than  that| 
it  was  a  feditious  aft,  a  feditious,  deliberate  declaration,  to  be 
held  up  by  them  to  all  their  adherents,  that  an  aS.  of  the  le^if- 
latuie  of  this  kingdom  was  to  be  fet  at  nought. 

Gentlemen,  as  to  the  particular  a£Vrvity  of  this  pannel  at  the 
bar,  you  have  his  fpeeches.  It  may  be  faid  that  a  fpeech  agaiiift 
the  Convention  Bill  in  Ireland  is  not  fedition  in  this  country| 
becaufe  Ireland  is  a  foreign  country  ;  but  you  are  to  take  whaf| 
he  fays,  with  refpeft  to  that  bill,  in  connexion  with  the  refcluij 
tion  which  he  means  to  fupport  ;  and  you  arc  to  take  into  \out 
confideration  what  he  fays  in  another  part  of  his  fpeech  :  "  V,  hem 
"  I  faw  the  cairn,  deliberate  countenances  of  all  prefent,  ariffi 
."  the  folemn  manner  in  which  it  was  paffed,  I  was  convindH 
"  that  it  would  not  only  be  a  refolution  of  words,  but  a  rule  of 
u  aclion."  This,  at  leaft,  to  pufli  it  no  further,  (hews  hfl 
conduct  and  his  aSivity  in  this  rcfolation,  which  I  muil,  in 
found  conftruftion  of  common  fenfe,  confider  as  fedition. 

Gentlemen,  I  will  not  run  over  the  different  proceedings  • 
this  convention^ — they  divided  themfelves  into  fe&ions,  dcpajB 
ments,  and  fo  on. — They  alfo  had  fittings,  committees  of  orga* 
nization,  inflruftion,  and  finance  ',  and,  taking  all  thofe  into  com 
ilderation,  I  am  at  a  lofs  to  find  out  the  neceflity  of  inch  a  forn| 
of  government,  if  they  only  intended  to  petition  parliameijH 

My  lords,  that  refolution  is  againft  the  common  law  of  the 
country,  and  it  is  exprefsly  againft  the  ftatute  1584  ;  and  what 
fhews  the  difference  between  that  and  leafing- making  is  this 
that  in  the  very  fame  parliament,  or  the  next,  there  is  an  aji 
about  leafing-making  j  and  what  occafion  could  there  be  for 
that  a£l  if  they  were  not  different  the  one  from  the  other  ?» 
have  heard  it  faid  by  an  honourable  and  ingenious  gentleman 
\vho  has  argued  this  caufe,  that  this  a6l  was  abolilhed  at  the 
Revolution,  becaufe  the  Earl  of  Argyle's  trial,  which,  perhaps 

|n  part  proceeded  upon  thefe  a£ls,  was  faid  to  proceed  upon  old 
*'•.••.•  ''•'  •  ?  • 


and  obfolete  laws.  It  dees  not  proceed  upon  old  and  obfolets 
laws.  Now,  gentlemen,  yon  a\ll  fee  how  far  this  was  abolifhed  ; 
one  of  the  firft  acts  of  the  Convention  Parliament  is  to  make  it 
high  treafon  to  impugn  the  authority  of  the  Convention  of  Eilates', 
but  do  they  fay  that- this  neceffary  defence  of, the  conftitution, 
which  renders  the  impugning  the  authority  of  parliament  a 
crime  at  common  law  was  to  be  left  out  ?  No  j  they  knew 
better.  They  knew  that  government  muft  be  fupported  j  and 
had  a  convention  met  at  that  time,  and  told  this  convention  of 
the  eftates,  "  You  have  no  power  to  make  fuch  a  law,  we  will 
"  icfift  your  authority,"  they  might  have  been  tried,  under  that 
itatute,  for  endeavouring  to  refift  tlltir  authority.  And  in 
Queen  Anne's  firft  parliament,  within  four  acts  of  the  act  1703, 
of  which  we  have  heard  fo  much,  is  juft  the  fame  thing  as  was 
done  in  the  convention  parliament :  "  Our  foveraine  lady,  the 
*s  queen's  majeftie,  with  advice  and  confent  of  the  eftates  of  the 
44  kingdom  prefently  affembled  in  parliament,  enacts,  ftatutes, 
*'  and  declares,  that  the  meeting  of  parliament  now  convened," 
&c.  "  is  a  lawful  and  free  meeting  of  parliament,  for  the  ends 
"  therein  mentioned.  And  farcler,  in  purfuance  of  the  firft  act 
4i  of  the  firft  feftion  of  this  parliament,  and  without  any  deroga- 
*•  tion  thereto,  li  is  declared,  that  it  fhall  be  high  treafon  for 
"  any  perfon  to  difown,  quarrel,  or  impugn,  the  dignity  of  this 
"  pre.'ent  meeting  of  parliament,  upon  any  pretence  whatfoever." 
And  in  1703,  it  is  ftill  ftronger  in  the  "  ad  ratifying  the  turn- 
"  ing  the  meeting  of  the  eftates  in  the  year  1689  into  a  parlia- 
"  ment.  Our  foveraine  lady,  with  advice  and  confent  of  the 
"  eftates  of  parliament,  ratifies,  approves,  and  perpetually  con- 
"  firms,  the  firrt  aa  of  King  William  and  Queen  Marie's  par- 
"  liament,  dated  the  jth  June,  1689,  entitled  an  aft  declaring 
"  the  meeting  of  the  eftates  to  be  a  parliament,  and  of  new  en- 
"  acts  and  declares,  that  the  three  eftates  then  met  together, 
"  the  faid  5th  of  June,  1689,  confifting  of  noblemen,  barrons, 
"  and  burrows,  were  a  lawful  and  free  parliament  :  And  it  is 
"  declared,  that  it  fhall  be  high  treafon  for  any  perfon  to  dif- 
"  own',  quarrel,  or  impugn  the  dignity  and  authority  of  the  faid 
"  parliament.  And  farder,  the  queen's  majeftie,  with  confent 
"  forefaid,  ftatutes  and  declares,  that  it  fhall  be  high  treafon 
"  in  any  of  the  fubjecb  of  this  kingdom  to  quarrel,  impugn,  or 
'*  endeavour,  by  writing  malicious  and  advifed  fjicaklng,  or 
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f*  pther  open  aft  or  deed,  to  alter  or  innpvtte  t1n«  Claim  of 
$'  Rigl1^,  or  any  article  thereof."  This  is  the  very  aft  imme 
diately  preceding  that  againft  leafmg-makers  j  and  when  I  fee 
thefc  principles  of  juft  government  prevail  among  our  anceitors, 
fhall  I  believe  that  the  impugning  the  authority  of  parliament, 
the  dignity  of  parliament,  and  its  authority,  fhould  be  punimed 
as  fimple  fedition  ?  Why,  it  is  impoflible  for  me  to  believe  it 
when  I  read  this  aft. — It  cannot  fall  under  the  leafing  making 
ftatutes  5  it  is  quite  a  different  thing. — It  is  arranged  in  the 
law  books  under  the  head  of  treafon,  but  ftill  it  was  fedition  be 
fore,  puniihable  from  the  nature  of  the  thing  at  common  law  j 
and  if  it  is  not  high  treafon  in  England,  it  remains  fedition  in 
Scotland,  and  punifhable  at  common  law  as  fuch, 

I  do  not  mean  to  enter  into  any  argument  upon  the  fubjeft  of 
tranfportation  j  but  I  have  a  flrong  fufpicion  in  my  own  mind,  from 
various  parts  of  Sir  George  Mackenzie,  that  he  does  not  fo  much 
as  mention  the  word  tranfportation  in  all  his  book,  though  long 
after  the  practice  of  tranfportation  had  come  in  j  and  I  do  not 
fay  any  thing  upon  this  occafion  that  is  not  found.  The  crime 
here  charged  is  not  Jeafing-making,  it  is  fedition,  in  the  proper 
fenfe  of  the  word,  fecUtion  at  common  law.  I  will  not  compare 
the  conftitution  of  this  country  to  that  of  England,  becaufe  I 
am  unacquainted  with  it.  I  am  not  fufficiently  acquainted  witlj 
their  manners,  their  genius,  their  temper  j  fyut  if  we  are  not  en 
titled  to  punim,  at  common  law,  the  crime  of  fedition,  I  kno^r 
not  what  we  are  entitled  to  punifh.  The  crime  may  not  apply 
to  the  pannel  j  he  may  be  able  to  ftate  a  defence  to  take  it  off, 
or  prove  circumftances  that  may  fatisfy  a  jury.  It  is  the  pro 
vince  of  the  jury  to  judge  of  the  intent,  and  every  circumftance 
relating  to  it  j  and  it  is  my  duty  to  declare,  that  it  is  my  opinion, 
that  this  man  ought  tp  be  committed  to  the  knowledge  of  an 
aflize. — I  have  examined  this  matter  with  great  care,  and  witlj 
anxious  care,  that  I  might  not  do  injuflice  to  him  on  the  one 
hand,  and,  on  the  other,  that  I  might  do  my  duty.  Upon  the 
whole,  I  think  it  was  fuch  an  intention  to  refill  the  legiflature 
of  the  country,  and  to  bring  its  power  into  queftion,  that,  in 
my  opinion,  I  cannot  but  commit  this  libel  to  the  knowledge  of 
an  aflize,  in  order  for  them  to  judge  of  its  criminality  ;  and  ( 
am  fure  they  will  aft  with  the  fame  candor?  and  take  tlie 
|iains  that  I  have  done, 


Lord  Eftgrovt.  My  lord,  the  fubjeft  of  our  confideration  is 
;tiot  whether  this  pannel  is  guilty  or  not,  but  as  no  man,  by  the 
laws  of  this  country,  is  put  upon  his  trial  before  a  jury  till  the 
Court  have  given  their  opinion  that  the  fa&s  charged  will  make 
put  the  crime  laid,  it  is   our  bufinefs  to  confider  whether  the 
fa&s  charged  in  the  minor  propcfition  do,  if  proved,  amount  to 
the  length  of  {hewing  that  this  perfon,  accufed,  has  committed 
the  crime  of  fedition.     My  lord,  I  have  no  difficulty  in  giving 
my  opinion,  that  the  major  proportion  is  relevantly  laid. — It  is 
ttfual  and  proper  for  the  profecutor  to  fet  forth  particularly  tbe 
different  fafts,  from  which  he  infers  the  actual  commifiion  of  a 
crime,  or  the  intention  with  which  thefe  facts  have  been  com 
mitted.     It  is  here  ftated,  that  there  was  a  felonious  feditious 
intention,  and  that  fuch  and  fuch  circumftances  occurred,  from 
which  that  intention  is  inferred.     It  is  ftated,  that  there  was  an 
illegal  alTociation   and  meeting,    which   affumed    the    name  of 
*'  The  Sritiih  Convention  of  the  Delegates  of  the  People,  affo- 
"  ciated  to  obtain  Univerfal  Suffrage  and  Annual  Parliaments." 
—And  my  lord,  it  fays,  that  they  "  did,  in  the  whole  form  and 
'"  manner  of  their  procedure,  as  well  as  in  the  principles  they 
"  avowed  and  propagated,   clearly  and  unequivocally  demon- 
"  {Irate,  that  their  purpofes  were  of  the  moft  dangerous  and 
**  deltru&ive  tendency,  hoftile  to  the  peace  and  happinefs,  and 
*'  tending  to  fubvert  the  conftitution."     That  is  undoubtedly  a 
relevant  charge,  if  the  profecutor  can  prove  it.     Then  it  goes, 
on  to  ftate,  that  they  imitated  "  the  Convention  of  France,  the 
"  public  avowed  enemies    of  this  country,  with  whom  Great 
"  Britain  then  was,  and  Hill  is   at   war."     My  lord,  I  agree 
with  what  one  gentleman  faid,  that  the  ufe  of  French  words  and 
French  terms  in  this  manner,  might  at  one  time  appear  merely 
as  figns  of  folly,  and   at   another  it  might  appear  to  admit  of 
another  eonftru&ion  ;  but  if  you  attend  to  it  you  will  obferve  it 
is  imitating  a  body  of  men  with  whom  we  are  at  war,  and  who 
have  rendered  themfelves  objefts  of  horror  throughout  all  Eu 
rope.     I  would  be  glad  to  know  what  could  be  the  meaning  of 
having  primary  affemblies,   departments,  and  fo  on,  unlefs  they 
jneant  to  form  a  fort  of  legiflative  body  among  themfelves  ;  and 
to    what    end  their  deliberatkms  were  to  be  applied,  we  are 
to  judge  upon  the  fubfequent  fads  in  this  indictment,  and  upon 
alone  5  namely,  the  refolution  which  they  took,  and  the 
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plan  which  they  were  purfuing,  they  were  endeavouring  to  ob 
tain  univerftil  fuffrage  and  annual  parliaments.  My  lord,  as  U> 
univerfal  fuffrage,  ib  far  as  I  know,  I  never  heard  that  it  had 
obtained  in  the  Britifh  Confiitution,  or  that  it  can  obtain  with 
out  overthrowing  the  conilitution  j  and  therefore,  though  it  may 
be  lawful  to  obtain  a  change,  yet  if  it  is  a  change  of  tfest  fort,  it 
goes  to  (hew  that  it  was  not  their  intention  to  improve  the  con-, 
iiitution,  but  to  fubvert  and  overthrow  it  ;  for  it  is  that  which 
1  never  heard  obtained  in  the  conflitution  at  the  happy  sera  of 
the  Revolution.  My  lord,  they  thought  it  neceffary  that  they 
fliould  have  a  convention  ; — a  pretty  thing  in  this  country — a 
convention  j  not  a  convention  of  men  coming  together  merely, 
but  they  were  the  reprefentatives  elected  by  others  j  and,  my 
lord,  this  is  thought  fo  important  a  matter,  that  they  are  afraid 
of  any  thing  happening  to  prevent  their  meeting?,  and  therefore 
here  follows,  in  this  libel,  a  resolution,  that  if  an  act  fhouM 
pafs  to  prevent  meetings  of  conventions  they  were  determined  to 
refift  it.  My  lord,  the  libel  fets  forth  this  reiblution  : 

"  That  this  convention,  confidering  the  calamitous  confe- 
"  quences  of  any  act  of  the  legiflature  which  may  tend  to  de- 
"  prive  the  whole,  or  any  part  of  the  people,  of  their  undoubted 
'*  right  tp  meet,  either  by  themfelves  or  by  delegation,  to  dif- 
"  cufs  any  matter  relative  to  their  common  intereft,  whether  of 
"  a  public  or  private  nature,  and  holding  the  fame  to  be  totally 
"  inconfiflent  with  the  firfl  principles  and  fafety  of  foeiety,  and 
"  alfo  fubverfive  of  our  known  and  acknowledged  conftitutional 
"  liberties,  do  hereby  declare,  before  God  and  the  world,  that 
"  we  (hall  follow  the  wholcfome  example  of  former  times,  by 
44  paying  no  regard  to  any  act  which  mail  militate  againft  the 
"  conftitution  of  our  country  ;  and  fhall  continue  to  affemble, 
"  and  .confider  of  the  beft  means  by  which  we  can  accomplifh  a 
"  real  reprefentation  of  the  people,  and  annual  election,  until 
"  compelled  to  deiift  by  fuperior  force." 

Now,  my  lord,  this  determination,  if  words  are  plain,  is  a  re- 
folution  not  to  difobey  a  law  already  made,  but  to  difobey  a  law 
which  they  expected  to  pafs  when  it  mould  pafsj  and  when  there 
is  any  notice  given  of  it,  then  there  is  to  be  a  fecret  convention 
alfembled;  that  fecret  convention  to  declare  their  fittings  per 
manent,  after  the  manner  of  the  French  Convention,  and  they 
•are  te  continue  to  lit  till  they  are  compelled  to  defift  by  fuperior 
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force.  And,  in  the  twelfth  page  of  the  libel,  it  Is  ftated  th.it 
this  pannel,  at  the  end  of  a  long  fpeech,  immediately  after  this 
refolution,  told  them,  "  and  though  by  fome  it  may  be  thought 
"  a  bold,  by  feme  a  daring  measure,  yet  it  will  be  found  the 
"  bcft  for  fecuring  the  peace  of  our  country ;  for,  if  fuch  a  law 
.*'  were  fuffered  to.pafs,  if  men  were  not  allowed  to  utter  their 
"  complaints,  a  number  of  fierce  and  rancorous  paflions  would 
"  arife,  and  we  would  feek  to  appeal  to  that  lad  terrible  decifion, 
"  the  event  of  which  is  uncertain,  but  which  God  and  nature 
*'  allows. 

"  If  the  feivility  of  the  people  had  been  lefs ;  if  they  had 
"  dared  to  meet,  and,  in  place  of  murmuring,  to  have  told  their 
"  rulers  that  there  was  danger  in  feeking  to  deprive  them  of  their 
"  liberties,  we  would  not  have  had  to  adopt  this  refolution  to- 
"  night  j  but,  when  I  faw  the  calm  deliberate  countenances  of 
"  all  prefent,  and  the  folemn  manner  in  which  it  was  palled,  I 
"  was  convinced  that  it  would  not  only  be  a  refolution  of  words, 
'*  but  a  rule  of  aclion." 

My  lord,  I  muft  confefs  that  I  can  put  but  one  condruclioi^ 
upon  thefe  words  j  that  they  meant  to  appeal  to  the  terrible  de- 
cinon  of  the  fword.  My  lord,  I  mall  add  no  more  upon  the  ge 
neral  relevancy  of  this  charge  j  I  am  clear ly  of  opinion  that  this 
i*  fedition,  and  fedition  of  the  moil  aggravated  nature.  My  lord, 
much  has  been  faid  of  real  fedition  and  verbal  fedition ;  forae 
gentlemen  feern  to  think  that  there  can  be  no  fuch  thing  as  real 
fedition,  for  that  it  would  amount  to  treafon.  But,  my  lord, 
fuppofing  a  man  to  have  wrote  a  paper  faying,  I  propofe  you 
mall  meet  in  convention,  and  you  (hall  have  primary  affemblics, 
and  fliall  refolve  to  refift  any  law  that  may  pafs  to  difperfe  them, 
why,  that  would  be  exciting  fedition  j  but  here  is  a  body  of  men 
actually  met  together,  a  combination  and  confpiracy  of  a  hundred, 
or  a  hundred  and  fifty  people,  in  the  form  of  a  convention  of 
delegates,  refolving  to  refift  the  government  eftabliihed  by  law. 

My  lord,  I  am  clearly  of  opinion,  that  that  fpecies  of  offence, 
call  it  fedition  or  what  you  will,  I  call  it  the  greatefl  of  all  fe 
dition,  would  have  been  puniihable  by  the  ads  of  parliament  al 
ready  fpokeri  to  by  my  brother  j  and  I  have  no  doubt  that  this 
refolution  to  oppofe  the  authority  of  the  legiflature,  to  prevent 
them  from  making  laws,  or  difobeying  thofe  laws  when  made, 
is  a  refolution  and  a  conduct  that  wouid  have  been  puniihable 


capitally  in  former  times,  and  is  punifhable  independent  of  all 
the  acts  regarding  leafing-making,  or  what  I  call  calumny  of  the 
king  and  his  miniflers.  .But,  my  lord,  it  is  not  only  this  refo- 
lution  that  I  call  fedition,  but  there  is  another  thing,  your  lord- 
Ihip  will  obferve  what  is  Cud  in  one  of  the  fpeeches  of  this  gen 
tleman,  fet  forth  in  this  libel.  "  Let  us  then  endeavour  to  in- 
14  ftr-uct  the  people  in  their  rights,  and  to  inform  them  of  our 
"  views  and  our  intentions."  Your  lordfhip  fees  they  were 
to  inftruft  the  people,  and  teach  them  their  principles,  to  inform 
the  country  of  what  their  principles  and  doctrines  were>  fo  thatf 
if  their  principles  were  bad,  leafing- making  is  a  much  inferior 
fpecies  of  offence  than  this. 

In  the  laft  place,  as  to  what  your  lordihip  may  propofe  (if  the 
libel  be  proven)  as  a  puni&ment,  your  lordlhips  have  given  your 
opinions  on  a  former  occafion,  that  there  is  no  law  reftraining 
you  from  inflicting  banilhment  by  the  mode  of  tranfportation.  If 
I  had  had  any  difficulty  before,  I  own,  an  authority  quoted  this 
day  by  Mr.  Solicitor  General  would  at  once  have  done  away 
every  heiitation  upon  the  fubjec"h  Your  lordfliip  heard  the  au 
thority  of  a  judgment  of  the  privy  council,  which  was  read  upon 
a  libel,  laid  upon  this  very  act  of  parliament,  and  pronounced 
by  judges  who  were  fitting  (no  doubt  moft  of  them)  in  parlia 
ment  at  the  time  that  act  was  pafled  $  and  therefore,  I  think 
there  can  be  no  doubt  that  your  lordftiips  are  authorized  to  fen- 
tence  to  banilhment  by  tranfportation.  One  of  the  gentlemen 
faid,  that  the  acl  of  1/03  made  it  an  alternative  punifhment,  ei 
ther  banimment,  fine,  or  imprifonment  \  but,  my  lord,  the  men 
•who  drank  the  pretender's  health  were  condemned  to  fine,  to  im 
prifonment,  and  alfo  the  difqualifications  cf  office,  and  therefore 
it  was  by  no  means  confined  to  any  one  of  them.  I  am  of  opi 
nion,  in  this  cafe,  that  your  lordiliip  fhould.  find  the  libel  rele 
vant  to  infer  the  pains  of  law  which  is  reilricled  to  an  arbitrary 
puniihment. 

Lord  Swinton.  My  lord,  the  queftion  now  under  the  confider- 
$»tion  of  this  court  i?  as  to  the  relevancy  of  the  libel.  My  lords, 
in  the  fliort  time  that  I  have  fat  here  as  judge,  three  of  thefe  cafes 
have  occurred  j  Muir,  Skirving,  and  Margai'ot.  In  each  of 
them  I  gave  my  opinion  upon  the  relevancy,  as  alfo  upon  the 
punimment,  and  it  is  very  difagreeable  to  go  over  the  fame 
again,  efgecially  -when  gentlemen  of  more  abilities 
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rnyfelf  have  already  done  it;  for  that  reafon  I  (hall  be  exceed 
ingly  iliort,  and  only  go  to  where  I  think  the  effence  of  the 
crime  lies. 

IVIy  lord,  the  crime  charged  in  the  major  proportion  is,  int 
general,  fedition.  The  facets  charged  in  the  minor  propoiitidn 
amount,  in  my  opinion,  to  this,  to  a  charge  of  a  feditious  con 
fpiracy  to  overturn  the  eftablilhed  government,  the  happy  go 
vernment  of  this  country,  by  force  and  outrage,  if  it  cannot  be- 
done  other  wife.  I  fay  it  amounts  to  a  feditious  confpiracy  to 
overturn  the  coniUtution  by  force  and  outrage,  if  it  cannot  be 
.done  otherwife. 

My  lord,  whether  thefe  fa£h  are  relevant  to  infer  the  pains  of 
!aw,  needs  very  little  confideration.  My  lord,  that  it  is  a  fedi 
tious  confpiracy  to  overturn  the  conftitution,  one  need  only  read 
the  aim  and  intention  of  this  Britilh  Convention,  as  it  is  called, 
*'  the  Britifh  Convention  of  Delegates  of  the  People,  aflbciated 
**  to  obtain  Univerfal  Suffrage  and  Annual  Parliaments."  The 
gentlemen  who  have  appeared,  and  difplayed  fo  much  ability  for 
the  pannel,  have  taken  a  great  deal  of  pains  to  fritter  down  what 
is  meant  by  univerfal  fuffrage.  My  lords,  I  maintain  that  it  is 
not  only  inconfiftent  with  the  Britifh  Conftitution,  but  inconfift 
ent  with  every  conftitution  or  government  that  ever  did  exift,  or 
ever  can  exift,  that  every  mortal  who  has  arms,  and  legs,  and 
head,  (and  we  are  all  equal, — all  of  like  paffions  and  like  judg 
ments  with  one  another,)  that  every  one  of  them  {hall  have  equal 
fuffrage.  In  what  ?  Not  only  in  the  election  of  legislators,  but 
of  magiftrates,  of  minifters,  and  of  judges  too.  Univerfal  fuf 
frage,  according  to  their  meaning,  is  a  fuffrage  to  rejudge  what 
judges  may  do  j  alfo  to  judge  whether  they  will  obey  an  a6l  of 
parliament  or  not,  and  whether  the  acts  of  thefe  annual  parlia 
ments  are  agreeable  to  their  mind  or  not.  I  will  tell  you  what, 
• — annual  parliaments  are  inconfiftent  with  any  governmcrrt  at  ally 
becaufe,  if  thefe  parliaments  mould  pafs  an  a£t  which  tltefe  uni- 
terfal  fuffragants  difliked,  they  have  a  right,  from  nature,  to 
meet  and  fay  this  is  a  wrong  a6l — we  did  chufe  thefe  people, 
but  they  have  gone  contrary  to  our-  univerfal  fuffrage,  and  we 
Jhave  a  right  to  rejudge  them,  and  overturn  what  they  have 
done;  And  I  will  give  it  you  in  the  prifoner's  own  words,  if  it 
be  true  as  charged  in  the  libel,  in  his  fuppofed  fpeech.  **  If 
^  you  appoint  a  man  to  a'&  as  your  agent,  and  make  his  fitiga- 
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<e  tlon  fucli  that  hs  lias  every  temptation  to  betray  you,  without 
Ci  incurring  the  danger  of  being  called  to  an  account,  the  pro- 
**  hability  is,  that  he  will  facrifice  your  intereits  to  his  own.  It 
"  is  therefore  that  a  free  fuffrage  of  the  people  is  what  every 
"  man  ought  to  deiire,  as  that  alone  can  make  the  intereft  of 
"  the  representative  and  his  constituents  the  lame." — Now, 
mark  this,  "  The  great  art  of  government,  I  apprehend,  is  this, 
"  that  all  fhould  be  governed  by  all."  That  is  to  fay,  that  the 
whole  of  the  fufTragants,  the  whole  voters,  fliall  be  governed 
by  the  whole  voters. — What  is  this  but  faying,  that  the  mob 
ihaii  be  governed  by  the  mob,  the  multitude  {hall  be  governed 
by  tte  multitude  r — Who  would  be  chofe  a  judge  by  fuch  go 
vernors  ?  Becaufe  they  would  rejudge  him. — There  has  been 
one  iailance  ia  France,  where  the  revolutionary  tribunal  and 
the  jury,  having  found  that  "the  people  were  innocent,  thefe  fuf- 
fragants,  thefe  general  voters  thought  the  judges  did  wrong, 
and  they  judged  them  over  again  ;  and,  if  the  account  we  have 
be  true,  every  one  of  them  were  carried  to  the  lamp-poll.  So 
the  plan  is,  that  there  ihauld  be  an  appeal  from  the  guillotine 
to  the  lamp-pell  j  that  is  the  plan  of  this  univerfal  government. 
He  fays,  "  Were  all  mankind  to  alTsmble  in  public  meetings, 
"  one  of  two  things  muft  follow,  either  they  will  behave  pro- 
"  perly  or  improperly  j  if  properly,  their  meeting  will  tend  to 
"  do  good,  if  improperly,  it  carries  its  own  cure  along  with  it. 
"  The  people  will  be  foon  brought  into  a  better  method  by  a 
"  fenfe  of  felf-prefervation,  by  which  they  \v'Al  correct  the  er- 
"  rors  into  which  they  have  fallen."  That  is  to  fay,  the? 
would  cut  one  another's  throats,  and  the  few  that  remained 
would  fee  their  folly.  But,  my  lords,  further,  this  motion  of 
rejudging  of  every  thing,  and  of  the  conduct  of  parliament,  is  car 
ried  through  the  refolution  which  they  came  to,  before  God  and  the 
world,  that  if  there  ihould  be  a  ay  proportion  for  bringing  into 
parliament  a  Convention  Bill  they  would  refill  it.  But,  my 
lords,  you  need  only  to  read  thefe  things  j  they  do  not  need  ar 
gument.  I  am  therefore  clearly  of  opinion  that  it  is  fcdition  ', 
not  only  tending  to  overturn  the  Britifh  government,  but  every 
government  ;  and  that  it  is  mod  furely  relevant  to  infer  the 
pains  of  law. 

Lord  Dunfinnan.  My  lords,  the   confideration    of    this   very 
point  was  fo  lately  before  us,  and  the  Court  gave  the  fame  opi- 
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ruon  which  your  lordfliips  have  now  given,  that  I  think  it  is  uri- 
neceffary  for  me  to  fay  more,  than  that  I  think,  in  this  cafe,  as 
I  did  in  that,  that   this  indictment  contains  matter  relevant  to 
infer  the  crime  of  fedition. 

Lord  Abercr amble.  My  lords,  the  queftion  which  has  been  fo 
ably  argued  to  day  is  precifely  the   fame   that  has  been  argued 
before  you  lordfhips  in  the  former  cafes.     And,  my  lord,  in  the 
firft  place,  I  am  now,  as  I  was  then,  decidedly  of  opinion,  that  no 
good  objection  has  been  ftated  to  the  relevancy  of  this  indiament. 
In  the  fecond  place,  I  am  of  opinion,  that  the  objection  to  the 
punifliment  of  tranfportation,  founded  upon  the  act  1703,  has  no 
good  foundation  j  and  I  think  fo  for  two  reafons.  In  the  firft  place, 
that  it  does  not  apply  to  the  crime  charged  againft  the  panneL 
The  crime  charged  againft  him  is  fedition,  and   fedition  of  the 
inoft  aggravated  nature.    A  man  may  be  guilty  of  Isafing-making 
without  being  guilty  of  fedition  j  and   vice  verfa,  he   may  be 
guilty  of  feditioa  without   being  guilty  of  leafmg-making.     In 
the  next  place,  fuppofing  that  ad  to  apply  to  this  precife  cafe,  I 
am  of  opinion  that  the  fole  and  whole  purpofe  of  that  ftatute  was 
to  take  away  the  punifliment  of  death,  leaving  the  power  to  in- 
flia,  according  to   the  circumftances  of  the  cafe,  either  fimplc 
banifhment  forth  of  the  realm,  or  banimment  by  tranfportation. 
My  lord,  it  was  faid,  that   upon  looking  into  dictionaries,  it 
appeared  that  banimment  did  not  extend  to  tranfportation.    But, 
my  lord,  every  body  knows  that   the  fame  word  may  mean  one 
thing  in  common  language,  and  have  a  very  different  interpre 
tation  in  a  ftatute  ;  for,  to  give  one  example,  my  lord,  heir  */>- 
parent,  I  believe,  in  the  Engliih  language,  fignifies  a  perfon  the 
eldeft  fon   of  another  during  his  father's  life,  as  the   Prince  of 
Wales  is  heir  apparent  to  the  crown  ;   but  your  lordlhip  knows, 
that  heir  apparent  in  the  ftatute  law  of  Scotland  has  a  very  dif 
ferent  interpretation  ;  for,  by  the  law  of  Scotland,  a  man  is  not 
heir  apparent  to  his  father  till  his  father  be  in  the  grave,  and  he 
may  po fiefs  his  eftate  for  half  a  century  in  the  character  of  heir 
apparent  •,  and  many  other  inftances  might  be  given.     Even  if 
we  look  into  Johnfon's  Dictionary  for  the  word  tranfportation,  he 
fays  it  is  banifliment  for  felony.     Your  lordfhip  fees,  that  even 
if  we  were  at  liberty  ftriclly  to  adhere  to  the  common  forms  of 
fpeech,  the  argument  would  not  hold  good,  I  have  not  the  fmal- 
left  doubt  that  your  lordihips  have  a  power  to  baniih  by  tranf 
portation. 


My  lords,  the  learned  counfel  for  the  pannel,  both  of  thenf,- 
Concluded  a  very  long  and  able  argument,  with  a  circumftanctf 
which  I  own  I  heard  with  regret,  becaufe  I  always  regret  any 
circumftance  which  in  my  mind  tends  to  aggravate  the  guilt  of 
a  perfon  ftandingin  the  unfortunate  fituation  of  the  pannel.  Both 
the  one  and  the  other  of  his  learned  counfel,  in  fpeaking  of  the  pu- 
nifhment  of  tranfportation,  ftated  that  his  cafe  would  be  extremely- 
hard,  becaufe  he  was  a  gentleman,  a  man  who  poffeffed  talents, 
qualities,  and  virtues  which  would  be  ufeful  and  ornamental  to 
fociety.  My  lord,  1  am  very  forry  that  fuch  a  man  fnould  be  in 
his  fitnation,  becaufe  if  he  fliould  be  convicted  it  aggravates  his 
crime  highly.  Had  he  been  a  man  ignorant  and  uninformed,  it 
might  have  been  fome  apology  for  his  offence  5  and  though  fuch  a 
man,  when  he  tranfgrefles  againft  the  laws  of  his  country  muft 
be  punifhed,  yet  it  would  have  been  a  good  reafon  for  inflicting 
the  mildeft  puniihment  that  we  could  confiftently  with  our  duty 
inflict  5  but,  my  lord,  if  fuch  are  the  qualifications  of  the  pannel 
now  at  your  bar,  fo  much  the  deeper  and  more  aggravated  is  his 
guilt  j  for,  my  lord,  we  all  know  from  the  higheft  authority, 
that  to  whom  much  is  given,  of  him  much  will  be  required. 

Lord  Juftice  Clerk.  My  lords,  when  the  queftion  was  before 
us  this  day  week,  the  pannel  applied  for  counfel,  and  I  was  rery 
happy  to  hear  that  it  coincided  entirely  with  the  opinion  of  all 
your  lordfhips.  My  lords,  i  have  attended  with  the  greateft  at 
tention  to  all  thefe  queftions  of  fedition,  from  the  firft  of  them 
down  to  the  prefent  day,  and  we  heard  fimilar  queftions  upon 
the  relevancy  of  Charles  Sinclair's  indictment  difcuffed  with  great 
abilities  at  the  bar,  and  alfo  fully  difcuffed  by  the  court  j  and  I 
do  own,  although  I  hope  I  am  always  open  to  conviction,  in  every 
queftion  that  comes  before  me,  whether  civil  or  criminal  ;  yet 
I  fay  I  do  own,  that  from  the  firft  to  the  laft  of  thefe  queftionyr 
I  never,  at  any  period,  entertained  two  different  fentimcntk 
With  refpect  to  the  firft  point,  I  am  fure  that  much  lefs  than 
what  is  laid  in  the  minor  propofition  would  fupport  the  crime 
charged  in  the  major  propofition  j  and  with  refpect  to  the  judg* 
ment  your  lorc'Whips  have  given,  I  (hall  only  fay,  that  I  am  Very 
clear  we  have  ifull  power  to  pronounce  that  fentence,  and  that  we 
fhould  not  have  done  juftice  to  the  country  if  we  had  pronounced 
a  fmaller  puxii  foment  upon  any  of  thofe  cafes.  I  fliall  therefor* 
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not  add  any  more,  but  that  I   concur  with  your  lordfhips  in  the 
opinion  that  the  libel  is  relevant  to  infer  the  pains  of  law. 

Thurfday,  March  13,   1794. 

When  the  Court  met,  the  interlocutor  on  the  relevancy  was 
read  over,  and  the  following  gentlemen  were  chofen  as  Jurors  : 

Dav id  Deuchar,  feal -engraver,  Edin-  Sir  William  Forbes,  Bart,  banker, 

burgh.  there. 

Peter  Hill,  bookfeller,  there.  Peter  Mathie,  jeweller,  there. 

John  Bell,  bookfeller,  there.  Alexander  Gardner,  jeweller,  there. 

J'ames  Hunter,  merchant,  there.  William  Creech,  bookfeller,  there. 

Andrew  Miligen,  watch-caie-maker,  Thomas  Hutchifon,  merchant,  there. 

there. 

Mr.  Gerrald.  My  lord,  I  objeft  to  Mr.  William  Creech  ;  I 
underftand  he  has  repeatedly  declared,  in  private  converfaticns, 
that  he  would  condemn  any  member  of  the  Britifh  Convention, 
if  he  mould  be  called  to  pafs  upon  their  aflize  j  and  I  wi(h  to 
refer  it  to  his  own  confcience,  and  his  oath,  whether  he  has  not 
prejudged  the  principles  upon  which  I  am  to  be  tried. 

Lord  Henderland.  My  lord,  the  objection  is,  that  he  has  pre 
judged  the  principles  upon  which  Mr.  Gerrald  is  to  be  tried  J 
that  he  faid  he  would  condemn  every  member  of  the  Britifh  Con 
vention  ;  it  is  Hated  in  a  loofe  way,  it  is  not  ftated  that  he  faid 
he  would  do  fo  whether  they  were  guilty  or  not ;  I  cannot  fee 
that  it  is  a  relevant  objection  ;  if  he  had  faid,  he  would  condemn 
them  whether  they  were  guilty  or  not,  it  would  have  been  a 
good  objection,  but  at  prefent  it  is  too  generally  laid. 

Lord  Pfigrove.  If  the  allegation  had  been,  that  Mr.  Creech 

had  faid  he  would  convict  Mr.  Gerrald,  right  or  wrong,  the  ob- 

'  jeclion  would  be  good  j  but  if  it  was  only  in  common  converfa- 

tion  that  he  had  fuch  an  opinion  of  the  intentions  of  the  Britifh. 

Convention,  it  is  not  a  good  objection. 

Lord  Swinton.  I  am  of  the  fame  opinion. 

Lord  Dunjinnan.  I  perfectly  coincide  with  your  lordfhips. 

Lord  Abercrombie.   [  am  of  the  fame  opinion. 

Lord  Ju/tice  Clerk.  As  this  objection  is  ftated,  I  hope  there  is 
not  a  gentleman  of  the  jury,  or  any  man  in  this  Court,  who  has 
not  expreffed  the  fame  fentiment. 

Mr.  Gerrald.  Then  my  trial  would  be  a  matter  of  form  mere*, 
ly,  becaufe  a  juryman,  by  faying  out  of  doors  that  he  would 
condemn  every  member  of  the  Britifh  Convention,  takes  for 
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granted  til at  very  principle  which  remains  to  be  proved.  If  a 
juryman  had  averted  only  that  he  would  condemn  all  the  dif- 
turbers  of  the  public  peace,  no  doubt  he  would  be  well  warranted  ' 
in  making  that  affertion  •,  but,  he  fays,  he  will  condemn  them, 
not  becaufe  they  were  difturbers  of  the  public  peace,  but  becaufe 
they  were  members  of  a  convention,  the  illegality  of  which  yet 
remains  to  be  eitablimed.  So  that  your  lordfhip  mult  fee  that 
fucli  a  general  declaration  operates  to  the  fame  conclufion,  that 
he  would  condemn  a  man  for  that  which  may  turn  out  to  have 
been  legal  and  qonftitutional. 

.Mr.  Creech.  My  lord,  I  never  find  fa,  it  is  impoffible  that  I 
ever  could  fay  fuch  a  thing. 

Lord  lienderlancl  I  think  Mr.  Gerrald  is  very  ill  advifed  in 
the  way  in  which  he  fiated  the  objection  •,  becaufe  he  has,  in 
faft,  acknowledged  himfelf  a  member  of  the  convention. 

(The  objection  was  repelled.} 

John  Hutchifon,  merchant,  there.          William  Ranken,  taylor,  there. 
John  Sibbald,  fmith,  there.  Archibald  Campbell,  brewer,  there. 

AlexanderNifbet,manufa£lurer,there. 

Lord  Juftiee  Clerk.  Do  you  objeft  to  any  of  thefe  gentlemen  ? 
Mr.  Gtrrald.  Yes,  my  lord,  I  objeft  to  William  Ranken  j 
and  the  ground  of  my  objeftion  is  this,  and  1  can  fuftain  it  by 
both  precedent  and  principle.  It  confifts  in  this,  Mr.  Ranken 
is  taylor  to  the  king  ;  and,  of  courfe,  being  in  the  pay  of  the 
crown,  being  occafionally  in  the  habit  of  receiving  favours  from 
it,  he  cannot  be  a  fit  perfon  to  pafs  upon  my  afiize.  And,  my 
lord,  I  will  fultain  it  by  precedent.  In  the  trial  of  Algernon 
Sydney,  which,  1  truil,  will  never  be  adduced  as  a  precedent, 
except  to  be  violated,  it  is  Hated  that  "  the  colonel  excepted  to 
"  feveral  of  the  jury,  to  fome  as  not  being  freeholders,  and 
"  others  as  being  in  the  king's  fervice,  and  receiving  wages  from  | 
"  his  majefty."  And  I  find,  by  the  ad  of  Parliament  which  took 
place  immediately  after  the  glorious  Revolution  for  reverfing  the 
attainder  of  Algernon  Sydney,  the  very  fir  ft  caufes  ftated  as  a 
ground  of  reverfing  the  attainder,  are,  "  Whereas  Algernon 
"  Sydney,  Efq.  in  the  term  of  St.  Michael,  in  the  thirty-fifth 
"  year  of  the  reign  of  our  late  fovereign  King  Charles  II.  in  the 
"  Court  of  Kings  Bench  at  Weftfniniler,  by  means  of  an  unlawful 
"  return  of  jurors,  and  by  denial  of  his  lawful  challenges,"  and 
fo  on.  For  thefe  reafons  the  attainder  was  reverfed. 


Lord  Henderland.  The  very  fame  obje&ion  was  ftated  in  the 
cafe  of  Mr.  Muir  and  was  then  repelled. 

Lord  Jujlice  Clerk.  If  it  had  been  the  king  himfelf  I  don't  fee 
that  it  could  be  a  valid  objeclion. 

objection  was  repelled.} 


EVIDENCE    FOR     THE    CROWN. 
William  Scott  fworn.     Examined  by  Mr.  Montgomery. 
•^.  Does  it  confift  with  your  knowledge  that  a  warrant  was 
iffued  to  apprehend  the  pannel  at  the  bar  ? 

A.  Yes,  he  was   apprehended   on  the   morning  of  the  jth  of 
December. 

4*.  Was  you  prefent  at  the  declaration   emitted   by  him  that 
day  ? — A.  Yes. 

•I*.  Was  it  emitted  voluntarily  and  freely  ? — A.   It  was. 

•f.  Was  he  lober  and  in  his  fenfes  at  the  time  ? — A.  He  was. 

•xj.   Look  and  fee  if  that  is  it  ? 

A.   It  is  j  it  was  emitted   upon  the  5th  of  December,  and  he 
found  bail  the  fame  evening. 

•IJ.  Did  you  fee  him  next  day  ? . 

A.  I  did  ;  on  the  evening  of  the  next  day  I  went  to  the  meet- 
ing  of  the  Britim  Convention,  accompanied  by  the  lord  provofr, 
flieriff-fubftitute,andmagiflrates,inLady  Lawfon'syardj  when  we 
went  in  we  found  that  whoeyer  had  been  in  the  chair  had  left  it 
Mr.  Gerrald  was  ftanding  near  the  chair  fpeaking  to  the  meet 
ing.     Mr.  Margarot  faid,  they  were  met  upon   a  conftitutional 
bufmefs  to  addrefs  the  king,   or  fomething  to   that  purpofe  and 
fomebody  called  out  that  nothing  could  be  done  till   the  chair 
was  full.     Mr.  Margarot  was  called  to  the  chair,  and  took  it. 
Mr.  Davidfon  then  afked  if  that  was  the  meeting  calling  them- 
felves  the    Britifh   Convention  ;  they  replied  that  they*  were  ; 
upon   that  he  faid,  "  if  that  is  the  cafe,  you  muft   difmifs  j  we 
"  are  come  here  for  that  purpofe."     Then  there  was  a  call  for 
Mr.  Gerrald  to  go  on,  but  Mr.  Davidfon  oppofed  it,  and  took 
Mr.  Margarot,  who  was  in  the   chair,  by  the  hand,  and  pulled% 
him  out,  and  then  there  was  a  call  for  Mr.  Gerrald  to  take  the  " 
chair,  which  he  did,  and    Mr.   Davidfon   made  ufe  of  tlu  fame 
means  to  induce  him  to   leave  the  chair  as  he   had  done  to  Mr. 
Margarot,  and  he  fubmitted  to  the  compulfion  ;  they  confidered 
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it  as  fufficient  that  he  was  defired  to  leave  the  chair  and 
taken  by  the  hand.  It  was  then  faid  that  it  was  ufual,  before  dif- 
mi fling  the  convention,  that  they  mould  pray,  which  Mr.  Ger~ 
raid  did,  *  and  then  left  the  chair  •,  but  before  he  left  the  chair, 
as  well  as  at  the  beginning  of  the  meeting,  it  was  called  out 
that  they  would  remember  that  the  meeting  had  voted  them- 
felves  permanent  the  night  before. 

^.   Does  it  confift  with  your  knowledge,  that  on  the  evening 
prior  to  this,  the  convention  were  difmifled  by  the  magiftrates  ? 
A.   1  was  informed  fo. 

^.  When  Mr.  Gerrald  was   brought  for  examination  to  the- 
meriff-clerk's  office,  were  there  any  papers  brought  ? 

A.  Yes,  when  Lyon  the   meffenger,  and   other   officers   exe 
cuted  ttte  warrant  upon    Mr.  Margaret    and    Mr.  Gerrald   they 
brought  them  to  the  office,  with  their  papers. 
^.  What  became  of  thofe  papers  ? 

A.  After  Mr.  Gerrald  and  Mr.  Margaret  were  examined,  it 
was  propofed  that  the  trunk  mould  be  opened,  but  Mr.  Marga- 
rot  refufed  to  deliver  up  the  key  j  the  trunk  was  kept  till  next 
day.  when  a  warrant  was  iffued  to  fend  him  to  jail  till  he  did  deli 
ver  it  up ',  he  refufed  ftill  to  give  it  up,  but  finding  there  was  a 
warrant  iffutd,  he  held  it  in  his  hand,  and  faid  if  you  chufe  to 
take  it  you  may  •,  he  ftepped  afide  a  little  till  it  was  opened,  and 
when  he  returned  he  faw  the  papers  looked  over,  and  thole  that 
did  not  apply  to  the  bufmefs  in  hand  were  given  up  o  them 
again. 

^.  Was  it  opened  in  your  prefence  ? 

A.  Yes,  and  in  the  prefenct  of  Mr.  Davidfon,  the  me  riff-  fub- 
ftitute. 

4J.   Look  at  that  paper  ? 

A.  It  is  the  inventory  of  the  papers  found  in  the  trunk. 
•^>.  Were  all  the  papers  that  were  inventoried  marked  ? — A.  Yes* 
^>.   Would  you  know  them  again  ? — A.  Yes. 
Mr.  Solicitor  General.   Look  them  over  carefully  by  the  inven 
tory,  and  fee  it  thefe   are   the   papers  fo  inventoried — are  they 
marked  with  your  initial*:  ? — A    Yes. 

(  The  ivitnefs  then  examined  the  papers,  and  compared  them  with 
the  inventory  of  the  papers  found  in  Mr.  Maj-garofs  trunk.} 

Witnefs.  The  firft  feven  articles  were  claimed  by  Mr.  Gerrald1 
and  the  others  by  Mr.  Margarot. 

See  Appendix,  No.  2 
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Mr.  Montgomery.  Were  any  other  papex$  brought  to  the 
fheriff-clerk's  office  ? 

A.  Yes  j  when  the  warrant  was  executed  againft  this  gentle 
man,  one  was  executed  againit  Mr.  Sinclair  alib.  at  the  Black 
Bull,  who  was  very  much  indiipo&d  at  the  time,  and  his  papers 
remained  at  the  office  till  he  was  in  a  fituation  to  come  to  be 
examined. 

•^.  Were  you  prefent  when  his  papers  were  inventoried? 

A.  1  was. 

%.   Was  Mr.  Sinclair  prefent  >—A    He  was. 

'^.   Had  he  an  opportunity  of  peruiing  it  ? 

A.  it  was  read  over  to  him. 

•^J.  Did  he  object  to  any  of  the  articles  being  put  into  it? — A.  No, 

•^.  Look  at  that  ? 

A.   That  is  the  inventory  of  Mr.  Sinclair's  papers. 

(The  Witnefs  examined  the  papers  ^  and  compared  them  with  the 
inventory.} 

•fj.  Do  you  know  that  there  was  a  warrant  iffued  to  apprehend 
Mr.  Skirving? — A.  Yes,  at  the  fame  time. 

•^  Were  any  papers  of  his  found  ? 

A.  Yes,  the  warrant  was  executed  by  Lyon  the  meffenger  ac 
companied  by  Frafer,  Mack,  and  Dingwall. 

•^.  Were  you  prefent  when  the  inventory  of  thofe  papers  was 
made  up  ? — A.  Yes. 

-^.  Who  brought  them  to  the  fheriffc-lerk's  office? 

A.  The  officers  brought  Mr.  Skirving,  with  the  papers  in  a  bag. 
Mr.  Dingwall  put  his  feal  upon  them,  and  Mr.  Skirving  alfo, 
and  they  remained  fealed  up  in  that  bag  till  they  were  taken  out 
before  the  fheriff. 

•^.  Were  they  taken  out  in  his  prefence  ? — A.  Yes. 

•^.  Are  they  marked  with  your  initials  ? — A.  Yes,  they  are  j 
this  is  the  inventory  of  them. 

Mr.  Clerk.  My  lord,  I  underftand  that  the  convention  was  not 
eftablilhed  under  the  denomination  of  the  Britijb  Convention,  till 
ipth  November,  1793.  Now  one  and  all  of  thefe  papers,  as  I 
underftand  then,  that  Mr.  Scott  is  going  to  prove,  are  of  dates 
anterior  to  the  exiilence  of  the  Britiih  Cnovention,  private  pa 
pers  of  Mr.  Skirving's,  which  cannot  affect  this  caufe. 

Mr.  Solicitor  General.  If  thefe  papers  were  produced  for  the 
purpofe  of  rearing  up  a  charge  of  guilt,  founded  upon  thefe 
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papers,  the  objection  would  be  good,  becaufe  he  is  only  charged 
with  fedition  in  the  convention  ;  but  that  is  not  the  purpofe  for 
which  they  are  produced  j  they  are  produced  as  papers  not  con- 
llituting  guilt  of  themfelves,  but  as  circumftances  of  evidence, 
which,  though  I  think  they  are  not  decifive  ones,  ought  to  be 
laid  before  the  Jury. 

Lord  Jujlice  Clerk.  Are  they  libelled  upon  ? 

Mr.  Solicitor  General.  They  are  all  libelled  upon. 

Lord  Jujlice  Clerk.  You  know  you  are  entitled  to  prove  every 
fact  and  circumftance  that  may  eitablim  the  pannel's  guilt,  as  be 
ing  art  and  part  in  the  crime. 

Mr.  Solicitor  General.  It  is  very  poflible  that  the  pannel  may- 
find  fomething  among  them  that  may  be  ufeful  to  himfelf  \  I  don't 
know  whether  he  will  or  not  5  there  are  nine-tenths  of  them  that 
I  (hall  not  fay  a  word  about. 

(JThe  witnefs  examined  and  compared  the  papers  found  in  Mr. 
Skirving^s  pojjejjion  with  the.  inventory. .) 

William  Scott  crofs  examined  by  Mr.  Clerk. 

-^.  When  did  you  firft  fee  Mr.  Sinclair's  papers  ? 

A.  On  the  morning  of  the  jth  of  December  they  were  brought 
to  the  office,  with  Mr.  Margaret's,  and  Mr.  Genald's,  but  as 
Mr.  Sinclair  could  not  be  brought  to  the  office  at  that  time,  his 
papers  were  not  opened  till  about  the  yth  or  8th,  when  he  was 
able  to  come. 

•^J.  How  were  the  papers  fecured  when  you  firft  faw  them  ? 

A.  Wrapped  loofely  in  a  towel. 

4>.  Were  they  fealed  ?— A.  No. 

.^.  In  vvhofc  hands  did  they  remain  from  the  jth  to  the  7th  ? 

A.  They  remained  in  the  fherifF- clerk's  chamber,  in  a  locked 
room. 

4J.  You  faid  they  were  inventoried  in  the  prefence  of  Mr. 
Sinclair  ? — A.  Yes. 

4^.  Did  he  offer  any  proteft  upon  that  occafion  ? 

A.  I  cannot  recollect. 

^>.  Try  and  recoiled  ? 

A.  I  know  he  declined  anfwering  queftions. 

•x\  Did  he  offer  to  take  a  proteft  that  thefe  were  not  his  pa 
pers  ? — A.  I  do  not  recollect  it. 

4^.  You  don't  recollect  the  circumftance  of  a  proteft  at  all  ? 

A.  No. 
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%j  Who  were  prefent  befides  you  ? 

A.  Mr.  Davidfon,  Mack,  and  Lyon. 

^.  I  wifti  to  afk  whether,  when  you  went  to  this  meeting,  you 
faw  any  fign  of  violence,  riot,  or  diforder>— A.  No.  I  faw  no 
confufion  till  the  magiftrates  came  there,  there  was  no  appearance 
of  a  riot. 

^.  Do  you  know  whether  Mr.  Sinclair's  papers  were  opened, 
by  any  peribn  whatever,  before  he  faw  them. 

A.  'No,   not  that  I  know  of — they  were  locked  up  and  fealed. 

Mr.  Gillies.  Does  it  confift  with  your  knowledge  that  a  paper 
was  given  to  Mr.  Gerrald  out  of  the  bundle,  previous  to  taking 
the  inventory  ? 

d.  No,  not  previous  to  taking  the  inventory  j  amongil  the 
papers  there  was  one  which  he  faid  was  very  material  to  him, 
and  we  thought  it  was  of  no  confequence,  and  therefore  gave  it 
up  to  him  upon  the  6th,  and  a  receipt  was  given  for  it. 

Harry  Damdfon  {worn.     Examined  by  Mr.  Montgomery. 

&.  You  are  fheriff-fubftitute  of  the  county  of  Edinburgh  ? 

v» 

A.  I  am. 

^.  Do  you  knqwr  that  a  warrant  was  iffued  againft  Mr. 
Gerrald  ?— X  Yes. 

•fj.  Was  he  brought  before  you  in  confequence  of  that  war 
rant  ?—  A.  He  was. 

^.  Look  at  that,  is  that  the  declaration  that  he  emitted  when 
he  was  brought  before  you  ? — A.  Yes. 

4J.  Was  it  emitted  freely  and  voluntarily  ? — A.  Yes. 

Q.  Did  he  appear  to  be  fober  and  in  his  fenfes  at  the  time  ? 

A.  Yes. 

^.  Did  you  obferve  upon  what  day  that  declaration  Was  taken  ? 

A.  I  think  it  was  upon  the  5111  of  December. 

4J.  Did  you  fee  Mr.  Gerrald  next  day  ? 

A.  I  did,  in  the  evening,  at  a  meeting  of  the  Britifli  Con 
vention,  in  a  wright's  (hop,  in  Lady  Lawfon's  yard,  at  the  fouth 
fide  of  the  town.  I  went  there  with  the  lord  provoft  and  fome 
of  the  magiftrates,  with  a  number  of  peace-officers  j  there  was 
a  very  great  crowd,  the  (hop  was  quite  filled  when  I  went  in; 
Mr.  Gerrald  was  fpeaking ;  I  faw  a  number  of  people  whom  I 
had  feen  the  night  before,  particularly  Mr.  Margaret,  and  Mr. 
Gerrald.  I  aiked  if  that  was  the  Britifh  Contention  ?  I  was 
told  that  it  was.  I  told  them  I  was  ths  (heriff-  fubfthute  of  the 

I  4 
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county  5  upon  that,    Mr.  Gerrald  went  on  fpeaking.    I  begged 
that  I  might   be  heard;    that  I  was  the   fheriff  fubftitute  of°the 
county,  and  was  come  to  difperfe  the  meeting.     I  addreffcd  my- 
felf  principally  to  Mr.  Margarot,    as  he  Teemed  to  be  the  chief 
perfon  there  ;  I  told  him  I  coniidered  the  meeting  as  an  illegal 
meeting,  and  I  ordered  the  people  to  difperfe  j  fome  convention 
enfued  upon  that,    and   he  told  me  they  were  a  peaceable  and 
conftitutional  meeting;  that  if  I  would   hear  what  was  then  go 
ing  on,  I  fhould   be  fatisfied   that  they  were  what   he  faid  they 
were,  and   that  they  were  then   meeting  upon  a  petition  to  par 
liament;  and  he  mewed  me  a  p-ver,  lying  upon  the  table,  with 
the  words   "  petition  to   parliament"   written  upon  it.     I  told 
them  that  I  came  for  the  purpofe  of  difperfing  them,  and  that  I 
was  determined  to  remain  there  till  they  were  difperfed ;  finding 
that  I  was  determined  to  difperfe  them,  Mr.  Margarot,  with  the 
approbation  of  the  meeting,  took  the  chair,  and  faid  they  mould 
not  diflblvc  till  force  was  ufed.    I  told  them  I  hoped  force  would 
not  be  neceffary;  that  I  had  force  with  me,  but  mould  be  forjy 
to  be  under  the  neceflity  of  ufmg  it.    He  laid  fome  mark  of  force 
was  neceffary  to  be  ufed  ;  upon  which  I  too^him  by  the  hand, 
and  defired  him  to  come  out  of  the  chair :  it  was  a  friendly  {hake 
of  the  hand,  but  he  thought  that  was  too  flight ;  I  then  put  my 
hand  to  his  moulder,  and   he   came  out;  they  feemed   to  think 
that  i  had   committed  an  aflault  upon  them,    and   threatened  to 
profecute  me  ;  I  laughed  at  them.    Mr.  Gerrald  was  then  called 
to  the  chair,  and  I  made  ufe  of  the  fame  kind  of  force  with  him  j 
after  that  he  made  a  prayer,  which  they  faid  was  the  ufual  way 
of  breaking  up  the  affembly,  and  I   certainly  allow   that   I  flaid 
till  I  faw  them  all  out  of  the  room;  I  then  locked  the  door  and 
took  the  key.     Mr.  Margarot  faid  it  was  unneceiTary  to  difperfe 
them,  for  they  had  declared  themfelves  permanent.    In  anfwer  to 
that  I  faid  it  might   be  fo,  but  they  certainly  fhould   not   meet 
any  where  in  the  county,  that  if  they  did,  they  fhould   be  dif- 
perfed  in  the  fame  way  that  they  were  that  night. 

J^.  When  Mr.  Gerrald  was  brought  before  you,  were  there 
any  papers  brought  with  him  ? 

^/.  Yes,  Lyon,  the  meffenger,  who  apprehended  Mr.  Mar 
garot,  Mr.  Gerrald,  and  Mr.  Sinclair,  brought  a  number  of  pa 
pers  in  a  locked  trunk 5  which,  he  faid,  contained  the  papeis  of 
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Mr.  Margaret  and  Mr.  Gerrald  j  they  were  not  opened  till  the 
next  day. 

^.  Who  had  the  key  ? 

A.  Mr.  Margarot;  he  refufed  to  give  it  up  till  a  warrant  was 
iiTued  to  open  it  by  force. 

^.  Was  it  opened  next  day  in  your  prefence  ? — A.  It  was. 

•^.  Was  there  an  inventory  made  of  them? — A.   Yes. 

^  Was  Mr.  Margarot  and  Mr.  Gerrald  prcfent  ? 

A.  They  were  both  prefent. 

•^.  Look  at  that  paper  ? — A.  This  is  the  inventory. 

4J.  Did  you  iign  it  ? 

A.  Yes.  Mr.  Scott  feledled  thofe  which  he  thought  any  way 
neceffary  or  connected  with  the  charge  againft  him,  and  gave 
the  reft  back;  an  inventory  was  made  of  thofe  that  were  retained, 
which  is  this  in  my  hand.  1  fee  the  papers  that  belonged  to  Mr. 
Gerrald  have  not  my  initials. 

•^.  Were  they  marked  by  Mr.  Scott  ? 

A.  Yes,  they  are  marked  both  with  Mr.  Scott's  and  Lyon's 
initials  j  thofe  claimed  by  Mr.  Margarot  are  marked  with  my 
initials. 

•^.  Were  there  any  papers  faid  to  have  belonged  to  Mr. 
Sinclair  ? 

A.  Yes,  fome  of  them  were  given  back  to  him,  and  fome  of 
them  were  retained. 

•^.  Is  that  paper  an  inventory  of  them  ? 

A.  Yes,  it  is  marked  with  my  initials. 

•^.  Was  Mr.  Sinclair  prefent  when  they  were  fo  marked  ? 

A.  Yes,  he  was. 

•xj.  Do  you  know  of  any  papers  of  Mr.  Skirving's  being 
brought  to  the  office  ? — A.  Yes. 

4J.  Were  they  inventoried  before  you  ? — A.  Yes,  they  were. 

4J.  Look  at  that  ? 

A.  This  is  the  inventory  of  them,  and  this  is  the  fcroll  of  the 
minutes  of  the  convention  which  was  found  at  Mr.  Skirving's. 

•^.  Was  Mr.  Skirving  prefent  when  that  inventory  was  made 
up  ?— ^.  Yes. 

Mr.  Clerk.  My  lords,  fome  of  the  papers  libelled  upon  are 
not  here.  In  the  inventory  of  papers  there  is  one  mentioned 
'  The  rules,  orders,  and  regulations  of  the  meeting  called  the 
"  Britifh  Convention,"  which  is  wanting ;  for  any  thing  I  know 


that  may  be  a  very  material  piece  of  evidence  to  (hew  what  was 
the  particular  nature  of  the  convention,  and  with  what  particu 
lar  views  and  for  what  particular  purpofes  they  met  j  and  it  is 
a  very  great  defect  in  the  evidence  indeed,  that  the  public  pro- 
fecutor,  after  libelling  upon  thefe  writings  and  inventorying  them, 
has  not  produced  fo  material  a  paper  as  this.  I  was  entitled  to 
come  here,  trufting  that  this  paper  would  be  produced  by  the 
public  profecutor.  I  fay  that  paper  containing  the  rules,  or 
ders,  and  regulations  of  the  Britiih  Convention,  is  a  material 
paper,  and  he  does  not  produce  it. 

Mr.  Solicitor  General.  The  libel  bears,  that  certain  inventories 
are  to  be  produced,  and  the  papers  mentioned  in  thofe  invento 
ries,  the  gentleman  might  have  known  two  or  three  days  ago, 
nhat  were  to  be  produced,  and  what  not  j  and  it  was  incumbent 
upon  him  to  have  infpefted  them  •,  and,  if  any  were  wanting,  to 
apply  for  a  diligence  to  enforce  their  production. 

Lord  'Jujlice  Clerk.  The  public  profecutor  libels  upon  fuch  and 
fuch  papers  j  it  was  your  duty  to  fee  if  thofe  papers  were  in  the 
clerk's  hands,  and  if  they  were  not,  you  could  have  applied  to 
the  Court  and  got  a  diligence  for  the  recovery  of  it. 

Mr.  Solicitor  General.  And  this  happens  to  be  a  printed  paper, 
of  which  they  muft  have  one  hundred  copies  in  their  poiTeflion. 

Mr.  Laing.  I  don't  know  how  we  were  to  get  a  diligence 
•when  we  did  not  know  in  whofe  poiTeflion  it  was. 

Mr.  Montgomery.  Here  it  is,  my  lord,  I  hare  found  it  among 
the  papers ;  here  are  eleven  copies  of  it  ;  in  going  over  the  pa 
pers  Mr.  Scott  happened  to  raifs  it. 

Harry  Davidfon  crofs  examined  by  Mr.  Clerk. 

^.  It  is  hardly  neceffary  to  aik  whether  you  obferved  any 
thing  like  fcenes  of  riot  or  tumult  in  the  convention  ? 

A.  None  at  all. 

•^.  When  did  you  firft  fee  Mr.  Sinclair's  papers  ? 

A.  The  meffenger,  Lyon,  brought  them  along  with  the  other 
papers  at  the  time  Mr.  Gerrald  and  Mr.  Margaret  were  appre 
hended,  but  Mr.  Sinclair  being  unwell,  and  confined  to  his  room, 
he  was  not,  on  that  account,  brought  to  the  iherin>  clerk's  office 
at  that  time. 

•^.  In  what  way  were  they  brought  to  the  office  ? 

A.  Tied  up  in  a  handkerchief.       Lyon  told  me  they  were 


papers  of  Mr.  Sinclair's,  but  I  did  not  touch  them.  They  were 
wrapped  up  and  tied,  but  I  did  not  obferve  any  feal. 

^.  I  think  you  {aid  they  were  inventoried  in  Mr.  Sinclair's 
prefcnce  ? — A.  Yes. 

^  Was  you  prefent  ? — A,  Yes. 

<^>!  Did  he  fign  it  ?— A.  No. 

^.  What  did   Mr.  Sinclair  fay  ;  did  he  deny  thofe  papers  to 

be  his  ? 

A.  I  do  not  recolleft  that.  I  think  he  acknowledged  that 
they  were  his  ;  becaufe,  when  the  papers  were  felected,  and  part 
of  them  given  back  to  him,  he  received  them  as  his. 

4>.  Was  any  mention  made  by  Mr.  Sinclair  of  a  proteft  ? 

A.  I  really  do  not  know  \  one  of  the  gentlemen  did,  but  there 
were  fo  many  of  them  that  I  cannot  fay  whether  it  was  Mr. 
Sinclair  or  not. 

You  are  uncertain  whether  he  took  a  proteft   or  offered 


vi 

one  ? 


A.  I  cannot  fay.  I  don't  think  Mr.  Gerrald  made  ufe  of 
the  word  proteft  -,  cither  Mr.  Sinclair,  Mr.  Skirring,  or  Mr. 
Margaret  did,  but  I  cannot  fay  which. 

^>.  Do  you  recollect  that  he  gave  any  reafon  for  not  figning 
the  inventory  ? 

A.  He  refufed  to  fign  it,  becaufe  he  thought  it  was  a  wrong 
ftep,  contrary  to  law. 

^.  Did  he  fay  any  thing  more  as  a  reafon  for  not  figning  it  ? 

A.  Upon  my  word  I  do  not  recollect.  The  fum  of  what  he 
faid  was  put  down  in  his  declaration. 

4>.  Can  you  fay,  from  your  own  knowledge,  that  all  proper 
and  neceffary  means  were  ufed  in  order  to  prevent  any  other  pa 
pers  being  introduced  into  the  bundle  j  or,  on  the  other  hand, 
to  prevent  any  papers  from  being  taken  away  from  that  bundle  ? 

A.  I  cannot  fay  that  I  had  any  particular  accefs  to  know  the 
fact,  for  I  did  not  fee  them  till  they  were  afterwards  opened  in 
my  prefence. 

4J.  Were  they  fealed  up  before  they  were  opened  ? 

A.  I  don't  think  his  papers  were  fealed.     t 

^.  Is  it  not  ufual,  in  thefe  cafes,  to  feal  up  the  papers  to  pre 
vent  any  from  being  taken  away,  and  to  preVent  others  from 
being  put  in  ? — A,  Yes. 

4J.  How  was  it  that  it  was  omitted  upon  this  occafion  ? 
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^.  I  cannot  fay  ;  there  was  a  great  deal  to  do  in  the  office  j 
I  was  there  from  before  nine  in  the  morning,  till  between  nine 
and  ten  at  night  j  the  papers  were  lodged  by  the  meflenger  in 
the  fheriff- clerk's  hands. 

Mr.  Solicitor  Genera/.  You  fay  they  were  opened  in  the  pre- 
ience  of  Mr.  Sinclair  ? — A.  Yes. 

•^.  Did  he  fay  there  were  any  of  the  papers  that  were  not  his> 

4.    Mr.   Gerrald,   Mr.   Margaret,  and  Mr.   Sinclair,  ftaid  in 

the  fame  houfe  together  ;  and  1  remember  one  or  other  of  them 

faying  there  was  a  paper   that  was  not  his,  that  it    belonged  to 

one  of  the  other  gentlemen. 

•5    Did  Mr.  Sinclair  acknowledge  thofe  papers  to  be  his  ? 
A  When  Mr.  Scott  feleded  them,  Mr    Sinclair  fat  by  him, 
and  what  papers  Mr.  Scott  did  not  think  neceffary  to  retain,  he 
gave  back  to  Mr.  Sinclair. 

L'jrd  Dunjinnan    Did   Mr.  Sinclair  fee  and   know  that  they 
were   marked   as  his  papers,   and  made  no  objection  to  them  ? 
4.  Yes. 

One  of  the  jury.  What  length  of  time  might  elapfe  between 
the  time  that  the  papers  were  brought  to  the  otfice,  and  the 
time  when  they  were  opened  ? 

A.  They  were  taken  upon  the  Thurfday,  and  they  were  not 
opened  till  he  was  able  to  come  for  examination,  which  was  on 
the  Saturday  forenoon. 

•^j  Do  you  know,  of  your  own  knowledge,  who  brought 
thole  papers  •,  was  it  Lyon  ? 

si.  Lyon  brought  them  into  the  office  himfelf,  in  my  pre- 
fence,  and  faid  they  were  Mr.  Sinclair's  papers. 

•sj.  Did  Mr.  Sinclair  take  any  concern  in  what  was  paffing, 
as  to  the  inventory  ? 

d.  N7ot  any  thing  further  than  putting  into  his  pocket  thofe 
that  Mr.  Scott  returned  to  him. 

Lord  Hcnderland.  Do  you  know  where  they  were  kept  from 
Thurfday  to  Saturday  ? 

J?.  I  do  not  of  my  own  knowledge  5  but  I  think,  when  I 
afked  Mr.  Mack,  he  faid  they  had  been  under  his  own  lock  and 
key. 

Mr.  Gillies.  Was  Mr.  Sinclair  defired,  upon  that  occafion,  to 
fign  the  inventory  ? — A.  Yes  lie  was. 
%.  Did  he  f]gn  it  ? 
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A.  I  think  he  did  not.  In  the  firfl  place  he  declined  to  figa 
his  declaration,  becaufe  he  confidered  himfelf  improperly  brought 
before  me  j  and  I  think  he  mentioned,  that  as  he  had  declined 
to  fign  his  declaration,  he  mould  decline  to  fign  the  inventory 
of  courfe. 

Mr.  Solicitor  General.  Did  he  complain  of  papers  being  taken 
from  him  under  a  general  warrant  as  an  illegal  thing  ? 

A.  I  don't  know  that  he  faid  any  thing  about  general  war 
rants  j  Mr.  Margarot  did,  but  Mr.  Sinclair  was  much  milder. 

Mr.  Gillies.  The  witnefs  has  faid  he  refufed  to  fign  the  in 
ventory  for  the  fame  reafon  that  he  refufed  to  fign  the  declara 
tion.  Now,  the  facl:  is,  that  the  declaration  is  figned  by  Mr. 
Sinclair. 

Witnefs.   That  is  a  circumftance  that  I  had  forgotten. 
Mr.  Solicitor  Central.  The  fact  is,  he  figned  the  firft"  page  of 
the  declaration,  and  refufed  to  fign  the  reft  j  that  is  the  fad. 

James  Lyon  fworn.     Examined  by  Mr.    'Montgomery. 
•^  Did  you  execute  a  warrant  againft  Mr.  Gerrald  and  Mr, 
Margarot  ? 

A.  Yes  ;  I  went  to  the  Black  Bull  to  enquire  for  thefe  gen 
tlemen  y  the  waiter  acknowledged  they  were  in  the  houfe,  but 
declined  going  with  me  to  their  rooms  •,  he  told  me  the  number 
of  their  rooms,  and  the  firft  room  I  went  to  was  Mr,  Gerrald 
and  Mr.  Margarot's.     I  knocked  at  the  door,  and  they  defired 
me  to   come  in,   which  1  did.      1  told  them  I  had  a  warrant  to 
carry  them  before  the  (heriffj  they  were  in  bed  ;  they  got  up 
immediately  j  I  collected  together  the  papers  that  were  in  the 
room.     Mr.  Margarot   propofed   putting  them  in  a  trunk,  and 
afked  Mr.  Gerrald  if  he  would  put  his  into   it,  he  confented  j 
they  were  all  put  in,  and  Mr.  Margarot  took  the  key  into  his 
poffeffion.     When  he  was  coming  away,  fays  he,  '*  I  don't  give 
"  you  the  trunk,  you  may  take  it  at  your  peril."     I  told  him  I 
was  not  fcrupulous  about  that,  and  immediately  gave  the  trunk 
to   a  chairman,    to  put  it    into    a    coach.      I  looked  out  Mr. 
Sinclair's  papers  likewife,  and  took  them  at  the  fame  time. 
^.  Speak  to  Mr.  Gerrald's  and  Mr.  Margarot's  papers  firft. 
A.  I  muft  rehearfe  this  :  When  we  carae  to  the  meriff-clerk's 
office  in  the  coach,  I  left  the  trunk  and  the  other  papers  in  the 
office,  and  fent  a  meffage  to  Mr.  Scott  to  inform  him  of  what 
I  had    done,    and  then   I  got   a   meflage  from   him  to  bring 


Mr.  Sinclair  in  .  chair.    I  went  to  Mr.  Sinclair  and  told  him  ;  and 
.en  there  came  a  meffage  that  they  wondered  I  was  fo  lone 

•nd  then  there  came  another  meflage  to  let  him  remain  at  his 

lodging   wh,ch  I  did  till  between  9  and  10  o'clock  at  night. 
-^.  When  was  the  trunk  opened  ? 
A.  I  think  it  was  two  days  after. 

%  Was  you  prefent  when  it  was  opened  ?—  4    I  was 
-t-  Who  had  the  key  ?_^.  Mr.  Margaret. 
4|.  All  the  time  i-J.  I  know  nothing  to  the  cm 
^..  Was  there  any  inventory  made  up  of  the  papers  > 
A.  Yes,  at  the  (heriff.clerk's  office  j  there  was  none  made  at 

their  lodging*     When  the  trunk  was  to  be  opened,  Mr.  Mar- 
garot  would  not_give  up  the  key,  and  it  was  propofed  to  get  a 

Smith  ,  to  break  ,t  open,  but  it  was  delayed  that  dav.     The  next 

day  Mr.  Margarot  was  brought  before  the  iheriff-fubftitute  and 

Mr    Scott  5  he  fa.d  he  would  not  give  it  up,  but  held  it  in  his 

,'      '    M?4"*1*")  and  faid  it  mutt   be   taken  from  him 

n     j?''r  t'    T  WaS  8ai"s  to  take  "  frora  hi-'  b»<  Mr. 

Davidfon  faid  no  he  muft  not  do  it,  fome  other  body  muft  do 
•t,  and  then  Mr.  Mack  gave  a  gripe  at  it,  and  took  it  from  him  , 
:t  was  then  opened,  an  inventory  was  made,  and  I  put  my  ini- 
tials  at  the  back  of  it. 

-t-  Look  at  thefe.  papers,  and  fee  if  thcfc  are  the  papers  you 
found  in  Mr.  Gerrald's  room  ? 


Yes,  they  are,  they  have  my  initials  upon  them. 


Gerrald 


H  M  -          r 

Margarot  when  you  executed  the  warrant  ?_.f.  Yes 
•<.  Were  the  papers  feparate  ?—  A.  Yes. 

^  And   you   brought   them  with    you  to  the   fheriff-clerk's 
omce  r 

^.  Yes;  and  Mr.  Margarot  and   Mr.  Gerrald  were  in  th~ 
chanct  with  me. 

%•  What  did  you  do  with  Mr.  Sinclair's  papers  ? 

^.  I  left  them  in  the  fheriff-clerk's  office. 

^:  Was  you  prefent  afterwards,  when  they  were  opened  ? 

-d.  Yes. 

•§.  How  long  after  was  it  ? 

^.  I  am  not  certain  5  it  might  be  a  few  dnys  after 
.    ^  Did  they  feem  to  be  in  the  fame  fituation  as  when  you 
brought  them  into  the  office  ? 


^.  They  appeared  to  me  fo  j  they  were  in  my  handkerchief, 
my  name  was  in  the  handkerchief. 

J^.  Were  you  prefent  when  the  inventory  of  them  was  made 
out  ? — A.  Yes. 

Jf>.  Was  Mr.  Sinclair  there  ?— A.  Ves. 

J^.  Were  any  papers  given  back  to  him  ? — A.  Yes. 

^.  Did  he  take  them  ? 

A.  He  took  all  that  were   given  him,  which  was  fome  that 
were  not  confidered  material  to  the  bufmefs  in  hand. 
James  Lyon,  crofs- examined  by  Mr.  Clerk. 

^  You  have  faid  that  you  carried  Mr.  Sinclair's  papers  to 
the  office  yourfelf  ?— A.  Yes. 

^.  And  left  them  there  ?— A.  Yes. 

3>.  Was  there  any  objeaion  made  by  any  perfon  concerning 
the  manner  in  which  you  had  fecured  thofe  papers  in  the  (heriff- 
clerk's  office,  or  any  where  elfe  j  did  nobody  tell  you  it  was 
exceedingly  dangerous  to  keep  thofe  papers  unfealed  up  ? 

A.  I  do  not  recoiled  any  fuch  thing. 

^.  Did  nobody  fay  that  other  papers  might  be  put  in  that 
did  not  belong  to  Mr.  Sinclair  ? 

A.  To  the  beft  of  my  remembrance  no  perfon  ftated  any 
fuch  thing ;  and,  with  humble  fubmiffion  to  you,  my  lord,  I 
went  from  the  meriff-clerk's  office  to  bring  off  Mr.  Sinclair, 
and  I  was  not  back  till  9  or  10  o'clock  at  night,  fo  that  the 
papers  were  in  the  meriff-clerk's  office  all  that  time. 

^.  Did  you  take  any  notice  of  Mr.  Sinclair's  papers  when 

you  feized  them  ? 

A.  I  found  fome  of  them  lying  upon  the  delk,  and  one  paper 

I  got  lying  below  the  bed. 

^.  Have  you  any  other  means  of  knowing  that  thefe  are  the 
fame  but  that  of  knowing  your  own  handkerchief? 

A.  Upon  my  word  I  don't  think  there  was  any  thing  elfe. 

Mr.  Solicitor  General.  At  the  (herlff-clerk's  office,  did  you 
deliver  them  into  any  body's  cuftody  ? 

A,  There  were  two  of  Mr.  Scott's  clerks  there,  Mr.  Mack 
and  Mr.  Dingwall,  but  I  was  fo  hurried  I  was  not  there,  I  dare 
fay,  five  minutes  ;  but  I  think  I  defired  them  to  take  care  of  them. 

^.  A  day  or  two  afterwards,  when  you  faw  this  bundle 
opened,  had  you  any  reafon  to  believe  or  fufpeft  that  any  al 
teration  had  been  made  ? 


A.  No,  none  at  all  ;  they  appeared  to  me  to  be  in  the  fame 
ftate. 

Mr.  Gillies.  Did  you  fee  Mr.  George  Sinclair  at  any  time 
with  Mr.  Charles  Sinclair  ?— A.  Yes. 

•^.  Did  he  fay  any  thing  to  you  upon   this   fubjea,   about 
their  being  tied  up  loofcly  ;  recollect  yourfelf  ? 
A.   1  will.     Have  patience,  and  I  will  recoiled. 

Lord  Jit/tice  Clerk.  Who  js  Mr.  George  Sinclair  ? 
A.  He  is  Mr.  Sinclair  of  Bridge  End.  I  have  fome  faint 
remembrance  that  he  faid  fomething  about  an  inventory,  but 
I  don't  recoiled  that  it  was  while  I  was  with  Mr.  Charles 
Sinclair-,  i  don't  know  but  it  was  after  they  were  examined, 
I  am  not  fure. 

Mr.  Clerk.  Was  Mr.  George  Sinclair  prefent  when  the  inven 
tory  was  takenf 

A.  He  was  not  in  the  fheriff-clerk's  chamber  that  day. 

•^.  Did  you  fee  Mr.  George  Sinclair  either  before  or  after 
taking  the  inventory  ? 

A  I  faw  him  that  day  that  1  was  waiting  with  Mr.  Charles 
Sinclair  ;  and,  if  I  miftake  not,  he  was  over  at  the  office,  but  I 
think  not  the  day  that  the  papers  were  examined. 

^.  Have  you  any  recollection  of  any  thing  of  this  kind  being 
faid  by  Mr.  George  Sinclair? 

A.  I  cannot  fay ;  I  cannot  be  pofitive  j  I  am  upon  my  oath, 
and  I  muft  be  guarded  in  every  refpecl. 

•§.  Did  he  not  tell  you  that  it  was  wrong  and  dangerous  not 
to  inventory  thefe  papers  when  they  were  feized  ? 

A.  To  the  beft  of  my  recollection  he  faid  fomething,  that  it 
was  a  pity  but  there  had  been  an  inventory,  or  fomething  of 
that  nature. 

Jofeph  Mack  fworn.     Examined  by  Mr.  Montgomery. 

%.  Do  you  attend  the  meriff- clerk's  office  *—A.  Yes. 

•^.  You  are  clerk  there  ? — A.  Yes. 

•^.  Were  you  prefent  at  the  execution  of  the  warrant  againft 
William  Skirving,  fecretary  to  the  Britifli  Convention  ? — A.  Yes. 

•^.  Did  you  fee  the  papers  found  in  his  poffeflion  >—A.  Yes. 

•^  Was  there  an  inventory  made  of  them  ? 

A.  Yes  5  they  were  put  into  a  bag,  and  fealed  by  Mr. 
Dingwall  and  Mr.  Skirving. 

^  Did  you  fee  the  inventory  of  them  ? 
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A.  I  came  in  while  the  declaration  was  making,  and  I  faw 
the  inventory  made  out. 

^.  Were  the  papers  acknowledged  by  Skirvrng  ? 

A.  Yes  y  and  the  papers  that  were  of  no  confequence  were 
given  back  to  him. 

O 

-^.  Did  he  acknowledge  thefe  papers  to  be  the  fame  that  were 
put  into  the  bag  ? — A.  Yes. 

•vj.  Were  you  in  the  fheriff-cierk's  office  when  fome  papers 
were  brought  in  a  trunk  ? — A.  Yes. 

£_.  Who  brought  them  ? 

A.  I  believe  it  was  James  Lyon,  the  meffenger  j  the  trunk 
came  into  my  poffeffion  very  foon  after. 

•IJ.  Did  you  write   an  inventory  of  the  pipers  in  that  box  ? 

A.  Yes. 

•^.  Were  any  other  papers  brought  befides  thofe  that  came  in 
the  box  ? 

A.  There  were  fome  papers  which  came  in  a  napkin. 

•^J.  Did  you  keep  thofe  papers  ? — Yes. 

-^.  Did  you  keep  them  locked  up  ? — A.  Yes. 

•^.  Did  you  fee  an  inventory  made  of  them  likewife  ? — A.  Yes. 

•x*.  And  they  were  in  your  pofleilion  till  the  inventory  was 
made  ? — A.  Yes,  and  after  it  too. 

Lord  Efkgrove.  During  the  time  it  was  in  your  poffeflion, 
were  there  any  papers  taken  out  or  any  put  in  ? — A.  None. 

Mr.  Solicitor  Genera/.  Was  it  under  your  lock  and  key  all  the 
time  ? — A.  It  was. 

Mr.  Montgomery.  Have  you  the  charge  in  general  of  all  the 
papers  in  that  office  ? — A.  Yes. 

•^.  Is  that  the  inventory  that  was  made  up  of  Mr.  Sinclair's 
papers  ? — A.  It  is. 

Q.  Look  at  that  bundle  of  papers  and  fee  if  they  are  the  pa 
pers  in  the  inventory  ? 

A.  (Looks  over  thetri}  My  initials  are  upon  the  back  of  every 
one  of  thefe  papers. 

^.  Do  you  fee  Mr.  Scott's  initials  upon  them  likewife  ? 

A.  Yes,  -and  Mr.  Davidfon's  likewife. 

Jofeph  Mack  crofs- examined  by  Mr.  Clerk. 

•^.  You  fpoke  of  fome  papers  being  brought  Icofc  in  a  nap 
kin.  Was  you  in  the  office  when  they  were  brought  ? 
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A.  I  cannot  fay  pofitively  that  I  was  in  the  office,  but  I  got 
them  foon  after. 

•^  You  cannot  recolleft  then,  pofitively,  who  put  them  into 
your  hands  ? 

A.  I  believe  I  found  them  in  the  fherifPs  room. 

Lord  JitJIice  Clerk.  Was  the  (heriff  there  himfelf  ? 

A.  Mr.  Davidfon,  Mr.  Scott,  and  Mr.  Dingwall  were  in  the 
room. 

Mr.  CUrli.  Were  they  under  the  charge  of  any  particular  per- 
Ton' 

A.  No  •,  they  were  lying  in  the  room,  and  I  took  them  away. 

^  I  think  you  faid  thefe  papers  were  afterwards  locked  up  > 

A.  Yes. 

•^.  When  did  you  lock  them  up  ? 

A.  After  the  examinations  that  day  were  fmiflied. 

•^.  At  vvhpt  time  was  that  ? 

A.  I  cannot  exactly  recollect  j  it  might  be  about  nine  o'clock. 

^.  Lyon  brought  thefe  papers  loofe  in  a  napkin,  and  the  box 
was  locked  \ — A.  Yes. 

Lord  Jujlice  Clerk.  And  the  napkin  was  not  locked  ? — >/.  No. 

Mr.  Clerk.  Is  it  not  ufual  when  you  feize  papers  to  feal  them 
up  i—A.  Ye*. 

&.  Was  you  prefent  when  the  inventory  w-js  taken  \—~A.  Yes. 

-^.  And  Mr.  Sinclair  was  prefent  ? — A.  Yes.. 

J^.  Was  you  prefent  when  an  objection  was  taken,  either  by 
Mr.  Sinclair  or  for  him,  upon  the  ground  that  the  papers  were 
not  fealed  up  ? — A.  1  do  not  recollect  it. 

^.  Do  you  recollect  Mr.  Sinclair's  declaration  upon  taking 
the  inventory  ? — A.  Yes. 

^.  What  did  he  fay  when  this  was  doing  ? 

A.  He  feemed  very  eafy  upon  the  buiinefs,  and  behaved  very 
much  like  a  gentleman. 

^.  Did  he  fay  the  papers  were  his  ? 

A.  He  did  not  deny  that  they  were  his  ,  he  took  back  the: 
papers  that  were  returned  to  him- 

^.  Did  he  fay  any  thing  about  a  proteft  ? 

A.  Yes,  he  offered  to  take  a  proteft,  and  Mr.  Davidfon  told 
him  it  was  not  ufual  to  receive  protefts  in  thefe  cafes. 

•^.   Upon  what  ground  did  he  offer  to  take  a  proteft? 

A.  Becaufe  his  papers  were  taken  from  him,  as  he  imagined* 
illegally. 
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john  Dingwall  fworn.     Examined  by  Mr.  Montgomery. 

•^.  Were  you  prefent  at  a  fearch  made  in  Mr.  Skirving's  houfe 
for  papers  ? — A.  Yes. 

^.  Did  you  find  any  papers  there  ? — A.  Yes. 

^.  Were  they  put  into  a  bag  in  your  prefence  ? 

A.  They  were  put  into  two  bags. 

•^  And  were  they  fealed  ?— A.  Yes. 

^.  In  Mr.  Skirving's  prefence  ? 

A.  Yes ;  I  put  my  feal  upon  one  end,  and  he  put  his  feal  up- 
on  the  other. 

•^J.  Did  you  fee  thofe  bags  afterwards  ?— A.  Yes. 

^.  Where  ?— A.  In  the  fheriff-clerk's  office. 

•^.  Look  and  fee  if  thefe  are  any  part  of  them  ? 

A.  This  paper,  or  fcroll  of  minutes,  I  found  lying  upon  the 
table  in  Mr.  Skirving's  room. 

•IJ.  Did  you  fee  an  inventory  made  up  of  thefe  papers?—  A.  Yes. 

^.  It  was  fairly  made  up  ? — A.  Yes. 

•^.  Did  you  aflift  in  making  it  up  ? 

A.  I  made  out  Mr.  Skirving's  declaration. 

•^.  Was  you  prefent  when  Mr.  Sinclair's  papers  were  brought 
into  the  fheriff-clerk's  office  ? — A.  No. 

Thomas  Cockburn  fworn.     Elamined  by  Mr.  Anflruther. 

^.  Did  you  belong  to  the  fociety  of  the  friends  of  the  people  ? 

A.  I  was  a  member  of  that  fociety. 

•fj.  Was  you  a  delegate  to  the  convention  that  met  in  Edin 
burgh  in  Odober  laft.—^.  Yes. 

^.  Did  you  attend  that  that  afterwards  met  in  November  ? 

A.  Yesj  the  Britifh  Convention. 

41;  What  was  the  occafion  of  the  meeting  of  the  fecond  con- 
vention  in  November. 

A.  The  occafion,  fo  far  as  occurs  to  me,  was  the  arrival  of 
(bme  delegates  from  England. 

•|\  Was  the  pannel  at  the  bar  one  of  thofe  delegates  from 
England,  in  confequence  of  whofe  arrival  that  fecond  convention 
met? 

A.  I  always  underflood  that  Mr.  Gerrald  was  one  of  them. 

•^.  When  you  firft  met  in  October,  what  did  you  call  your- 
ielves. 

A,.  The  Convention  of  the  Friends  of  the  People,  and  after- 


v/ards  the  Britifh   Convention,  as  I  undcrflood,  but  I  was  no# 
prefent  at  the  time  ? 

Q,   Did  you  attend  frequeutly  ? 

A.  I  attended  frequently,  and  was  abfent  frequently. 

^  And  what  title  did  you  give  each  other  ? 

A.  There  were  various  defignations,  but  Citizen  was  the  one 
they  moft  commonly  ufed. 

j£>_  When  you  were  divided  into  fmaller  bodies,  what  did  you 
call  yourfelves  ? 

A.  They  were  firft,  I  think,  denominated  Divifions  ;  after 
wards  Sections,  and  there  was  another  name  which  I  do  not  re- 
collea. 

^.  What  name  were  they  moft  frequently  called  by  ? 

A.  I  do  not  recoiled!:  at  prefent. 

^.  Do  you  recoiled  any  inftitution  of  what  was  called  Pri 
mary  Affemblies  — A.  No. 

4J.  Do  you  recoiled  their  being  divided  into  Primary  Societies  ? 

A.  No. 

^.  Did  you  ever  hear  Departments  mentioned  ? 

A.   I  do  not  recoiled. 

J^.  Had  you  different  kinds  of  committees  appointed  ? 

A.  Yes. 

^  Do  you  recoiled  the  names  of  any  of  thofe  committees  •• 

A.  I  think  there  was  one  of  them  defigned  the  Committee  of 
Union.' 

j2_.  Had  you  any  Committee  of  Organization  ? 

A.  1  think  there  was. 

Q.  Was  there  any  that  took  charge  of  your  money  matters; 
how  was  that  defigned  ? 

A-  They  were  not  very  regular  ;  but  there  was  a  committee 
inrh'tuted  for  that  purpofe,  which  was  ufually  called  the  Com 
mittee  of  Finance. 

-^  And  like  wife  Committees  of  Iriftrudion  ? 

A.  I  dont  recoiled  that. 

^.  For  inftruding  different  parts  of  the  kingdom,  fuch  as  the 
Highlands,  and  giving  them  political  knowledge  ? 

A.  There  was  a  motion,  I  recoiled,  for  promoting  conftitu- 
tional  knowledge. 

^>.  Do  you  recoiled  that  there  was  a  committee  for  that  pur 
pofe  ? 
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A.  So  far  as  I  recoiled!  at  prefent  there  was  mention  made  of 
4  committee  for  promoting  conftitutional  knowledge. 

3*.  Had  you  likewife  a  Committee  of  Secrecy  ? 

A*  it  may  be  called  a  Committee  of  Secrecy,  but  there  was 
no  name  that  I  know  of  given  to  it  by  the  convention. 

^.  Which  carried  on  its  proceedings  more  privately  than  the 
other  committies  from  which  it  got  its  name,  I  fuppofe,  of  a  Com 
mittee  of  Secrecy  ? — A.  Yes. 

^  When  you  met,  what  did  you  call  your  meetings  ? 

A.  They  were  molt  frequently  called  Sittings,  but  I  paid 
very  little  attention  to  that  circumftance. 

-^.  Did  you  ever  hear  of  any  perfon  who  had  defer ved  well 
getting  the  honours  of  the  fitting? 

A.  1  think  I  have  heard  in  one  of  the  committees  fome  fuch 
thing  of  a  fingle  perfon  5  humoroufly  it  might  have  been  men 
tioned  by  fome  humouriih  man,  and  !  don't  doubt  but  it  might 
be  taken  down  in  the  minutes,  but  thofe  minutes  were  never  au 
thenticated  by  the  convention,  becaufe  it  was  defigned  that  they 
were  to  have  a  committee  to  revife  them. 

Lord  Ejkgrove.  Was  any  perfon,  a  ftranger,  ever  admitted 
to  a  fitting  in  the  convention  ? 

A.  All  I  recollect  is,  that  the  honours  of  the  fitting  were 
mentioned. 

Lord  EJkgrove.  To  the  beft  of  your  recollection,  was  any 
ftranger  ever  allowed  to  fit  in  the  convention,  upon  a  motion  of 
that  fort  ? 

A.  I  do  not  recollect.  1  think  I  recollect  it  was  rather  ho 
nourable  mention  than  honours  of  the  fitting  that  I  heard. 

Mr.  Anjlruther.  When  you  received  pecuniary  afliftance,  was 
honourable  mention  made  of  it  ? 

A.  It  is  that  that  occurs  to  my  recollection  moft,  but  I  can 
not  be  very  pofitive  ;  I  only  recollecl:  fomething  of  the  word  ho 
nourable  mention,  or  fomething  of  that  nature. 

•^.  How  did  you  date  your  proceedings  on  what  took  place 
in  the  convention  ?  Did  you  take  the  year  of  God  in  the  com 
mon  way,  or  in  any  other  way  ? — A.  I  cannot  recollecl. 

•^  Did  you  ever  hear  of  the  firft  year  of  the  Britim  Conven 
tion,  for  example  ? 

A.  I  cannot  recollecl:  5  I  never  looked  in  the  minutes. 
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-^.  Was  it  not  the  practice  in  the  convention  to  read  over  the 
fubfequent  day  what  pafled  the  day  before  ? 

A.  I  was  not  there  till  the  bufinefs  of  the  day  was  generally 
over. 

•^.  Did  you  never  hear  what  was  the  manner  of  their  dating 
their  minutes  ? 

A.  I  don't  recoiled  any  thing  about  it  j  I  cannot  fay  either 
one  way  or  the  other  j  I  was  feldom  prefent  when  that  bufinefs 
was  done  j  but  I  once  remember  hearing  it  read  before  the  con 
vention  went  to  bufinefs. 

Lord  'Jnjlice  Clerk.  Have  you  no  recollection  of  hearing  of  the 
iirft  year  of  the  Britifh  Convention  ? 

A.  I  think  I  remember  hearing  fomething  of  that  kind,  but  I 
cannot  fay  upon  what  occafion. 

Mr.  Anjlruther.  Did  you  ever  fee  the  pannel  there  ? — A.  Yes. 

^.  Did  he  frequenty  fpeak  there  ? 

A.   Not  fo  frequently  as  others. 

-^.  Did  he  ever  act  as  prefes  ? 

A.  I  don't  recollect  ever  feeing  him  act  as  chairman  in  my 
life. 

^.  Did  you  ever  fee  him  act  as  chairman  at  any  of  the  com 
mittees  ? — A.  I  was  not  a  member  of  any  of  the  committees. 

•^.  Did  you  happen  to  be  prefent  at  a  meeting  on  the  21  ft  of 
November,  when  the  meafure  of  a  general  meeting  of  the  Scotch 
and  Englifti  delegates  was  propofed  ? 

A.  There  was  a  committee  of  union  appointed  to  draw  up 
regulations  with  refpect  to  the  people  in  England  and  the  people 
in  Scotland,  whofe  minds  might  be  one,  with  refpect  to  the  fub- 
ject  of  reform,  in  order  that  they  might  be  united  in  their  endea 
vours. 

•^.  Do  you  recoiled  upon  that  occafion  the  pannel  at  the  bar 
making  a  fpeech,  and  you  fay  he  made  few  fpeeches,  fo  that  you 
will  be  the  better  able  to  recollect  ? 

A*  I  faid  he  did  not  fpeak  fo  frequently  as  fozne. 

•^.  Do  you  remember  that  fpeech  ? 

A.  I  think  there  was  a  converfation  one  evening  with  refpect 
to  the  union,  and  to  the  be  ft  of  my  recollection  he  did  fpeak 
upon  that  occafion  ;  I  was  there  part  of  the  time. 

•^.  Was  you  at  that  time  in  the  practice  of  reading  the  Ga. 
fcetteer  when  publimed  r — A,  I  ufed  to  read  part  of  them. 
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^.  Did  you  read  that  in  which  Mr.  Gerrald's  fpeech  appeared, 
«f  which  you  fay  you  heard  a  part  ? 

A.  1  cannot  fay  but  1  nuVht  have  feen  it,  but  at  this  dirbnce 
of  time  I  can  fay  very  little  about  it.  I  make  no  doubt  but  I 
read  it. 

3*j  Did  you  think  that  the  account  you  faw  in  the  paper 
agreed  with  what  you  heard  in  the  meeting  ? 

A.  My  memory  is  not  fo  tenacious  as  to  recoiled  a  long 
fpeech  ;  I  cannot  be  very  pofitive. 

•f*.  But  in  fubttancc  did  it  appear  to  you  to  be  the  fame  that 
was  delivered  by  Mr.  Gerrald  ? 

A.  All  I  can  fay  is,  that  I  am  ready  to  give  a  candid  anfwer 
to  any  thing  that  I  know,  but  as  to  what  may  be  read  from  a 
newfpaper  I  cannot  fay. 

Mr  Solicitor  General.  The  queftion  is,  whether  the  account 
given  hi  the  Gazetteer  agreed  with  what  you  heard  in  the  con 
vention  ? 

A.  So  far  as  I  recollect  I  did  not  obferve  any  thing  remark 
ably  deficient  in  it. 

Q.  Look  at  that  paper  and  read  it  ? 

A.  With  refpect  to  newfpapers,  I  hope  the  Court  will  allow 
me  this,  which  I  think  is  fair,  that  any  queftion  that  is  put  to 
me,  or  read  to  me,  I  (hall  endeavour  to  give  a  fair  anfwer,  but 
as  for  reading  it,  I  will  not  be  concerned  with  it. 

Mr.  Anjlruther.  Was  you  prefent  when  a  motion  was  made 
by  Mr.  Callander,  to  this  purpofe,  "  that  in  cafe  the  minifter, 
"  or  any  other  member,  bring  into  the  Houfe  of  Commons  a 
"  motion  for  a  Convention  Bill,  as  pafled  in  Ireland,  for  prevent* 
"  ing  the  people  from  meeting  according  to  their  jufl  rights  by 
**  the  Revolution,  the  fame  motion  lhall  be  noticed  to  the  dele- 
"  gates  of  the  refpeclive  focieties,  immediately  to  meet  in  con- 
44  vention  to  affert  their  rights  ?" 

A.  To  the  beft  of  my  recollection,  I  heard  a  motion  of  Mr. 
Callander's  read  one  night  to  that  purport. 

•^,  Was  that  motion  made  thefubjecl  of  difcuflion  at  a  future 
meeting  ? 

A.  I  don't  recoiled  being  prefent  upon  that  bufinefs  till  if 
was  taken  up  as  a  report  returned  from  a  committee. 

Q  Who  was  it  that  read  that  report  ? 

A.  I  think  it  was  Mr.  Sinclair. 
K  4 


•f;  Did  you  read  thofe  parts  in  which  the  minutes  of  this  con 
vention  were  given  an  account  of  ? — A.  Yes. 

•^.  Was  any  refolution  adopted  in  the  convention  in  confe- 
quence  of  this  report  ? 

A.  So  far  as  I  recoiled,  the  convention  converfed  upon  the 
report  a  long  time  5  and,  if  I  remember  right,  they  agreed,  that 
in  cafe  of  a  Convention  Bill,  fimilar  to  that  which  had  palled  in 
the  parliament  of  Ireland  being  brought  into  the  parliament  of 
England,  that  that  mould  be  confidered  as  a  reafon  why  they 
ihould  hold  a  meeting,  which  was  mentioned  as  a  Meeting  of 
Emergency. 

.  Did  you  hear  of  any  other   cafes   in  which   they  were  te 


meet 


A.  I  think  there  were  others  in  the  report ;  but  I  •  m  not  able 
to  fay  pofitively  whether  they  were  taken  into  the  confideratioa 
of  the  convention. 

•^.  Do  you  recoiled  any  other  cafes  ? 

A.  I  think  one  of  them  was  a  fufpenfion  of  the  Habeas  Corpus 
Att>  and  I  think  there  was  mention  made  of  the  landing  of  fo 
reign  troops,  or  a  foreign  invafion,  I  am  not  certain  which. 

Lord  Juftice  Clerk.  Did  you  think  they  might  not  be  both 
ufed  >.—A.  I  cannot  fay. 

Mr.  Anjlruther.  What  troops  did  you  fuppofe  thofe  foreign 
troops  were  ? 

A.^  I  cannot  fay  ;  it  might  be  the  troops  of  any  country,  it 
was  in  a  general  fenfe. 

-^.  Did  you  fuppofe  they  were  to  meet  upon  the  landing  of 
troops  who  were  our  allies  though  not  Britilh  troops,  for  Jnftance 
HeiTians  and  Hanoverians  ? 

A.  As  to  the  intention  of  that,  it  is  what  I  cannot  enter  into- 

•^  Upon  the  oath  you  have  now  taken,  did  you  hear  that  the 
convention  were  to  meet  upon  the  landing  of  Heffians  or  Hano 
verians  in  this  country  ? — A.  I  cannot  recoiled. 

•^.  You  have  mentioned  three  cafes  of  emergency  5  was  any 
mention  made  of  the  fufpenfion  of  the  ad  for  preventing  wrongous 
imprifonment  ? — A.  \  do  not  recoiled!:. 

^   Where  were  they  to  meet  ?— A.  I  know  not. 

^j  Who  was  to  fix  the  place  of  meeting  ? 

A.  To  the  bell  of  my  recolledion  there  was  a  committee  ap 
pointed  for  that  purpofeo 


^.  Were  they  to  keep  it  fecret  till  it  happened  ? 

A.  They  were  not  to  tell  it  j  there  was  a  confidential  truft 
repofed  in  a  few  that  they  were  to  fix  the  place  and  find  way* 
and  means. 

^.  Was  there  any  mention  of  fealed  letters  being  delivered  to 
them  fixing  the  place  of  meeting,  which  were  not  to  be  opened 
till  delivered  by  the  delegates  to  their  conftituents  ? 

A.  I  think  I  heard  a  mention  made  of  fealed  letters,  but  them 
I  don't  fay  that  that  was  the  mode  that  was  determined. 

•Xj  What  number  was  to  proceed  to  builnefs  in  cafe  of  thefc 
events  happening  ? — A.  I  cannot  be  poiltive  upon  that  fubject. 

sj.  Was  this  refolution  come  to  in  a  more  folemn  manner  thaa 
any  other  refolutions  in  the  convention  ? 

A.  So  far  as  I  recollect  the  convention  deliberated  upon  it  in 
a  very  decent,  ferious  manner  -y  and  at  laft,  they  refolved  it 
ftanding. 

^.  They  all  flood  up,  to  declare  their  purpofe  of  carrying  It 
into  execution  more  folemnly  than  ufual  ? 

A.  We  all  flood  up  ;  and  I  think  we  did  fo  upon  another  oc~ 
cafion. 

•^.  Do  you  recollect  what  that  other  occaiion  was  ? 

A.  I  rather  have  heard  of  it  than  was  prefent  at  it. 

•X-J.  Was  it  at  the  propofal  for  a  union  ? 

A.  I  was  not  prefent. 

•^  Or  upon  their  changing  the  defignation  of  their  meeting  tt 
that  of  the  Britim  Convention  ? — A.  I  was  not  prefent. 

•^.  Did  they,  in  paffing  this  refolution,  declare  before  God 
and  the  world,  that  they  would  do  fo  and  fo  ? 

A.  I  recollect  the  expreffions  before  God  and  the  world  were 
made  ufe  of. 

•^J.  Did  you  ever  hear  fuch  folemn  exprefiions  made  ufe  of 
upon  any  -other  occafions  ? — A.  I  do  not  recollect. 

•^J.  Did  the  pannel  make  a  fpeech  upon  that  occafion,  after 
this  refolution  was  fo  folemnly  pafled  ? 

A.  So  far  as  I  recollect,  Mr.  Gerrald  did  fpeak,  after  the  re 
folution. 

•^.  Did  you  pay  attention  to  his  fpeech  ? — A.  Yes. 

Q^  Did  you  afterwards  read  that  fpeech  in  the  Gazetteer  ? 

A.   I  do  not  doubt  but  I  might  in  reading  the  Gazetteer, 

•^.  And  did  the  account  in  the  Gazetteer  much  differ  from 
what  you  had  heard  ? 
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A.  I  can  fay  no  more  than  I  have  already  faid,  that  I  did  not. 
obferve  any  thing  remarkably  erroneous  in  it. 

•^  Was  it  a  cool  deliberate  kind  of  fpeech,  or  v/as  it  warm 
and  animated  ? 

A.  I  don't  recolleft,  but  Mr.  Gerrald  fpoke  in  his  ufual  tone. 
Thomas  Cockburn  crofs-exarniiaed  by  Mr.  Clerk. 

•IJ.  You  faid  you  was  a  member  of  the  convention  j  what  did 
you  underftand  to  be  the  purpofes  for  which  they  met  ? 

A.  The  purpofes  in  general,  for  which  the  convention  met, 
was  a  reform  in  the  Britifli  Houfe  of  Commons. 

•^  By  what  means  did  the  convention  intend  to  accomplifli 
this  reform  ? 

A.  The  means,  fo  far  as  I  underftood,  that  they  intended  to 
ufe,  was  to  endeavour  tc-  colleft  the  minds  of  the  people  who 
were  of  the  lame  opinion,  and,  by  legal  methods  to  obtain  their 
object,  in  a  peaceable  manner,  fo  far  as  I  underflood. 

•^J.  Were  they  to  petition  parliament  ? 

A.  It  was  agreed  upon  in  the  convention  as  I  undcrftood  in 
October  j  but  I  was  not  prefent. 

^.  What  did  you  undertfand  to  be  the  objed  of  the  Britifli 
Convention  which  met  in  November  ? 

A.  I  underflood  nothing  effentially  different  from  the  conven 
tion  that  met  before  j  the  only  difference  was  the  acceffion  of  a 
number  of  delegates  from  England ;  their  defign  I  underflood  to 
be  the  fame. 

-^.  You  have  been  afked  whether  Mr.  Gerrald  made  a  fpeech 
upon  the  tifl  of  November  j  now  I  beg  leave  to  read  it  over  to 
you,  and  then  tell  me  if  you  recoiled!  Mr.  Gerrald  making  fuch 
a  fpeech  ? 

A.  If  there  are  any  words  that  I  recoiled:  I  fhall  tell  you. 

Mr.  Burnet.  He  has  already  faid,  that  when  he  read  the  Ga- 
?etteer  there  was  nothing  effentially  different. 

Mr.  Clerk.  He  faid,  that  he  generally  read  the  Gazetteer,  and 
he  perceived  nothing  remarkably  deficient ;  he  fpoke  generally. 
I  have  not  yet  heard  the  witnefs  fay  that  he  heard  Mr.  Gerrald 
make  this  fpeech  which  feems  to  be  principally  founded  on  in  the 
indictment ;  and  therefore  I  conceive  it  neceffary  that  the  facl: 
fhould  be  afcertained,  whether  the  witnefs  heard  that  fpeech,  yea 
or  not. 

Mr.  Soliciter  General.  I  can  certainly  have  no  objection,  ex- 
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ccpt  this,  that  the  witnefs  has  been  examined  on  the  part  of  the 
profecutor,  and  has  given  all  the  anfvvers  that  he  can  give. 

Lord  Jit/lice  Clerk.  There  is  one  obfervation  1  lhall  make  to 
the  gentlemen  of  the  jury,  that  this  witnefs  has  attended  feveral 
jraeetings  of  the  convention,  and  when  he  was  there,  Mr.  Ger- 
rald  made  fome  fpeeches,  although  not  fo  many  as  fome  other 
Ipeople  did  ;  and  he  tells  you  he  was  induced  to  read  the  Gazet- 
jteer,  at  leaft,  fo  far  as  related  to  the  proceedings  of  the  conven- 
jtion.  The  fpeeches  made  to-night  are  published  in  the  Gazetteer 
to-morrow,  and  1  would  afk  whether  that  witnefs's  comparative 
iview  of  the  fpeeches  at  that  time,  or  fo  long  after,  is  moft  likely 
to  be  right. 

Mr.  Fletcher.  He  fays  there  was  nothing  remarkably  erroneous: 
now  that  appears  to  me  clearly  to  imply  that  there  vinsfomething 
erroneous. 

Lord  Juflice  Clerk.  It  docs  no  fuch  thing. 

Lord  Henderland.  The  way  that  I  have  taken  it  down  is  this, 
tliat  he  did  not  obferve  any  thing  remarkably  deficient  or  erro 
neous  in  the  fpeeches  in  the  Gazetteer ;  that  he  don't  doubt  but 
lie  may  have  read  it  in  the  Gazetteer,  and  did  not  recoiled  any- 
material  difference. 

Mr.  Fletcher.  Your  lordfhip  will  allow  me  to  explain  my  mean 
ing  :  the  words  are,  that  he  obferved  nothing  remarkably  erro 
neous;  I  fubmit  to  your  lordftiip,  and  to  every  man  who  hears 
me,  if  that  does  not  imply  that  there  was  fomething  erroneous ; 
it  may  therefore  happen,  that  upon  reading  it  over  to  the  wit 
nefs,  he  may  fay  that  thofe  parts  charged  as  moft  criminal  arc 
erroneous. 

Lord  Jujlice  Clerk.  I  deny  the  conclufion  Mr.  Fletcher  has 
drawn  from  his  premifes  -,  the  plain  meaning  is,  that  there  wat 
no  remarkable  difference. 

Mr.  Gillies.  It  is  certainly  true,  that  his  recollection  muft  have 
been  more  accurate  then  than  at  prefent  j  but  this  is  equally  true, 
that  the  witnefs,  having  jult  heard  thefe  fpeeches,  would  not 
•  read  them  with  tha-t  attention  that  he  might  if  he  now  read  them  : 
for  my  own  (hare,  in  fuch  circumftanccs  I  fhould  not  have  read 
it  at  all. 

Lord  Juflice  Clerk.  I  think  the  witnefs's  own  idea  of  the  mat 
ter  is  very  different:  he  fays  he  read  over  the  Gazetteer  and 
obferved  nothing  remarkably  deficient.  What  do  your  lordfhips 
fay  5  (hall  it  be  read,  yea  or  nay  ? 
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Lord  Henderland.  I  don't  fee   any  particular  reafon  why  it 
Uiould  not  be  read. 

Mr.  Solicitor  General.  Let  the  witnefs  read  it  himfelf  ? 

A.  No,  I  beg  to  be  excufed ;    I  think  I  fhould  remember  it 
better  by  hearing  it  read  than  by  reading  it. 
(Jhc  Clerk  of  the  Court  then  read  the  fpeech  from  the  Gazetteer.) 

Mr.  Clerk.  Do  you  recoiled  reading  the  fpeech  you  have  now 
heard  in  the  Gazetteer  ? 

A.  I  think,  fo  far  as  I  recolka,  that  it  is  the  fame. 

%.  Do  you  think  it  has  imitated  any  thing  that  was  delivered 
in  the  fpeech  ? 

A.  I  think,  in  the  courfe  of  reading,  I  recoiled  a  great  many, 
words  interjferfed  .tbr^hi>b  this  fpeech  that  I  recoiled  Mr.  Gerrald 
fpoke  in  the  courfe  of  a  fpeech  one  evening  ;   but  I  do  not  mean 
to  identify  the  whole  fpeecb. 

^  You  mentioned  a  motion  of  Mr.   Calender's   when  yoa 
•was  prefent  ? 

A.    (  heard  a  motion  made  which  I  underftood  to  be  a  motion  i 
of  Mr.  Calender's. 

•^  It  was  read  to  you  from  the  indiament,  but  I  (hall   read 
you  again—  '  That  in  cafe  the  minifter,  &c.  (reads  tht  mo- 
tion  f.»,n  the  indictment.  ]   I  think   you  faid,  to  the    beii  of  your 
remembrance,  this  was  the  fubilance  of  the  motion  you  heard  > 
A.   Yes, 

•^.  I  ihall  new  read  it  from  the  minutes  of  the  convention :  I 
'  That  in  cafe  the  minifter  bring  into  the  Commons  Koufe  of  I 
"  Parliament  a  motion  for  a  Convention  Bill,  it  ihall  be  noticed! 
"  immediately  to  the  ddegates."  You  will  obferve  this  is  3  ] 
much  morter  motion,  and  fomething  different  5  now  which  .of  I 
thefe,  according  to  your  recolledion,  was  the  real  motion  you  I 
heard  at  the  time  >. 

A.  Who  had  the  management  of  the  bufinefs  I  cannot  fay  j  : 
but  the  thing  that  was  firft  read  was  fimilar  to  what  I  heard. 

Mr.  Solicitor  General.  Mr.  Clerk  has  had  one  fpeech  read  to  I 
this  gentleman,  I  defire  that  the  other  may  be  read,  and  he  will  I 
fay  whether  he  recoilefls  any  material  errors. 

(The  Clerk  then  read  the  other  fpeech  from  the  Gazetteer.} 
Mr.  Solicitor  General.   Now,  is  this   nearly  the  fubftancc,  or 
«fo  you  recoiled  any  great  difference  ? 


A.  I  recolleft  confiderably  lefs  of  that  than  I  do  of  the  other  3 
the  beginning  of  it  I  don't  recollect  at  all. 

Lord  Jujlice  Clerk.  Did  you  read  the   Gazetteer  when  it  was 
trft  published  ? 

A.  I  was  in  the  habit  of  reading  the  Gazetteer. 
Lord  Jujlice  Clerk.  It  gives  me  great  pleafure  to  hear  a  wit- 
nefs,  who  was  a  member  of  a  convention  like  this,  give  his  evi 
dence  fairly,  like  an  honeft  man  ? 

A.  I  wifh  the  gentlemen  of  the  jury  to  underfland  that  I 
have  not  identified  the  fpeeches  in  the  Gazetteer. 

Mr.  Solicitor  General.  We  know  you  have  not ;  nor  mall  any 
fcody  fay  that  yoa  have. 

Mr.  Clerk.  I  obferve  a  great  many  fentences  in  this  indict 
ment,  printed  in  Italics  5  and  I  take  notice  of  this,  that  the  jury 
may  be  upon  their  guard,  and  not  fuffer  themfelves  to  be  xnif- 
led  by  that  means. 

Mr.  Solicitor  General.  It  is  very  wrong,  that  there  was  any 
part  of  it  printed  in  Italics,  and  how  it  happened  I  don't  know; 
but  all  I  can  fay  is,  to  defire  the  gentlemen  of  the  jury  to  pay 
mo  regard  to  them. 

Alexander  Aitchefon  fworn. 

Lord  Dunfinnan.  Has  any  body  offered   you  »ny  reward,  or 
promife  of  reward,  for  giving  evidence  here  ?— A.  None. 
Jg.  Has  any  body  told  you  or  inftrufted  you  what  to  fay  ? 
A.  If  his  majefty  himfelf  had  inftrufted  me  what  to  fay  I 
would  not  have  regarded  it. 

^.  Have  you  any  malice  or  ill-will  againft  the  pannel  at 
the  bar  ? 

A.  No,  far  from  it  j  I  confider  him  as  a  fecond  LYCURGUS,  a 
voluntary  exile  for  the  good  of  his  country,  and   for  the  fame 
-  reafon  too  j— a  wifh  to  give  a  better  code  of  laws  to  his  coun 
trymen  than  they  have  hitherto  enjoyed. 

(L  You  was  a  member  of  the  Britifli  Convention  ? 
A.  Yes,  I  had  that  honour. 

Lord  Dunfinnan.  You  will  remember  that  whatever  you  may 
fay  regarding  your  own  conduct  you  cannot  be  made  an  obje& 
•f  profecution  for. 

A.  My  family  is  doubtlefs  obliged  to  the  public  profccutor. 

Examined  by  Mr.  Anjlruther. 
Q.  You  was  a  member  of  the  convention  of  October  ? 
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.-*  Yes. 

|.  That  was  given  up  ?-^.  Yes,  after  they  had  fat  four  Jayr. 
•^   When  was  it  relumed  again  ? 

X  I  do  not  at  prefent  recollea,  but  it  was  feme  time  in 
-November. 

X6    Was  you  a  delegate  ?—  ^  Yes. 

•?.  Did  not  you  give  in  a  refignation  ? 

J.  Yes,  I  gave  in  my  refignation,  as  I  had  not  time  to 
tend  xegularly,  but  it  was  not  accepted,  and  I  did  therefore  at- 
tend  occahonally. 

*  What  was  the  occanon  of  their  meeting  the  fecond  time  t 
:caufe   the   delegates  from   England  did  not  arrive  in 

e  wc  were  caiied 


•f  .  Who  were  thofe  delegates  ? 

^.  There  were  four  or  five  of  them  :  there  was  Citizen  Mar- 
grot,   Ciuzen   Yorke,   who   I  believe   has  fince    died  abroad, 
lUzen  Browne,  Cit,zen  Sinclair,  and  the  pannel  at  the  bar. 

verJ        f"  rf  ft  mCt  "  °a°ber'  an 
er,  by  what  defignation  did  you  pafs  ? 

•A.  The  Convention  of  Delegates. 
^  Did  you  change  that  defignation  ? 
<*•  Yes,  to  that  of  the  Britifli  Convention. 
j   What  was  the  purpofe  of  your  meeting  ? 

in  Parliaraent>  by  Annual 


?-'-  Citi«n  . 

any  affirtant  ?_^.  Yes,  I  had  that  honor. 
Did  you  frequently  attend  in  that  capacity  ' 
*.  I  did,  as  often  as  I  could. 
J.  Were  there  any  minutes  of  the  proceeding  > 
.  Yes,   there  was  a  fcroll  of  minutes. 
:  Should  you  know  them  again  ?_^  Yes,  certainly. 
;  >  ou  wrote  part  of  it  yourfelf  >—  4   Ye- 
Was  h  not  the  praflice  in  ,he  Britifli  Conventi 


^.  I*  ""the  general  praflice,  but  was  fometimes  neglefted 
*  Were  there  ever  any  obfervations  or  ren.a-ks  madf? 
•  Correa,onS  were  frequently  fuggefted  at  the  time,  and 
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•ther  corrections  were  delayed  till  the  committee  fhould  meet 
to  correct  the  whole. 

^.  From  what  you  know  of  thofe  minutes,  that  you  had  oc- 
cafion  to  take  down  yoarfelf,  do  you  think  the  account  they  gave 
was  a  fair  and  accurate  account ? 

A.  As  far  as  my  memory  could  fervc  me,  though  no  doubt  I 
may  have  made  many  miftakes. 

•^.  Had  you  occalion  to  hear  the  minutes  read  over,  of  what 
palTed  when  you  was  prefent  ? — A.  Yes,  frequently. 

Q^  Did  the  pannel  at  the  bar  frequently  attend  the  meetings 
•f  the  convention  j  was  he  conftantly  attending  ? 

A.  Whether  he  was  conftant  or  not  I  cannot  fay  ;  I  have 
feen  him  there. 

^.  Did  he  take  an  active  part  in  the  bufinefs  ? 

A.  He  took  an  active  and  a  very  public  fpirited  part. 

•^  Did  he  act  as  prefes  or  chairman  ? 

A.  I  do  not  recollect  his  being  called  to  the  chair,  I  rather 
think  he  was  not. 

.  -^.  Do  you  recollect,  on  any  of  the  nights  that  you  attended 
the  Britifh  Convention,  any  propofal  having  been  made  for  a 
union  between  the  delegates  of  the  two  countries,  England  and 
Scotland  ? 

A.  Some  fuch  propofal  I  believe  was  made  when  I  was  ab- 
fent,  but  I  think  I  heard  of  it. 

•x*.  Did  you  come  in  during  the  evening  when  it  was  can- 
vaffed  ?•— A.  Yes,  I  did. 

•^.  Did  you  hear  any  thing  of  a  Committee  of  Union  to  be 
appointed  ? 
•    A.  I  heard  that  there  was  fuch  a  thing  propofed. 

•x\  You  was  not  in  when  the  propofal  was  made  ? 

A.   I  am  not  certain,  but  I  rather  think  not. 

•^.  Was  you  prefent  when  the  pannel  made  any  fpeech  ? 

A.  I  was  prefent  when  he  made  feveral ;  and  I  was  told  he 
had  made  many  when  I  was  abfent,  which  I  regretted  that  I 
had  not  heard. 

^.  Do  you  remember  that  he  made  any  upon  this  propofal 
of  union  ? — A.  I  cannot  charge  my  memory  with  it. 

•^.  If  you  came  in,  in  the  courfe  of  the  night,  when  the  pro 
pofal  was  made,  it  is  poflible  you  may  recollect  ? 

A.  1  came  in  upon  this  occafion,  while  Mr.  Gerrald  was 
fpeaking. 
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•^.  If  the  fpeech,  or  a  part  of  it,  was  read  to  you,  you  could 
poflibly  tell  whether  it  was  accurate  or  not  ? — A.  I  cannot  fay. 
^.  Take  a  glance  over  that  paper,  and   tell  us  if  you  recol 
lea  it  ? 

A.  I  think  you  had  better  (hew  me  the  indiament  :  he  cer 
tainly  is  not  indiaed  upon  the  newfpaper  account,  (looks  it  over) 
I  think  I  can  fay  that  I  recollea  nothing  of  it  but  thefe  words, 
.'  The  voice  of  the  people  may  be  wrong  when  their  under- 
"  Handings  are  perverted  by  prieftcraft,  or  darkened  by  poli- 
"  tical  fuperftition,  like  the  voice  once  heard  in  Jerufalem  of 
"crucify  him,  crucify  him."  The  ftriking  allufion  that  was 
made  by  the  pannel  to  that  important  tranfaclion  makes  me  re 
collea  it.  As  to  any  thing  elfe  that  paffed  that  evening  I  can- 
not  recollea.  I  think  I  came  in  a  little  before  this  part  of  the 
fpeech. 

-^  Do  you  think  that  was  the  night  on  which  the  motion 
for  a  union  was  canvaffed  ? — A.  I  cannot  fay. 

•fj.  Did  you  read  the  Gazetteer  at  that  time  ? 

A.  Not  when  they  were  publiOied  5  I  had  very  little  time. 

•^.  Do  you  recollea  after  this,  a  motion  being  made  in  the 
convention,  faid  to  be  a  motion  of  Mr.  Calender's,  in  the  fol 
lowing  words,  or  words  of  a  fimilar  import  (reads  Callander'1* 
motion  from  the  indiflment)  ? 

A.  I  do  not  recollea  whether  I  was  prefent  at  that  time  or 
not ;  I  know  that  fuch  a  motion  was  made  by  Mr.  Callander. 

•f.  Do  you  know  if  it  was  referred  to  a  committe  to  make 
any  amendments  or  alterations  ? — A.  Yes. 

•^.  Was  there  any  report  ? 

A.  Mr.  Callander  was  very  much  enraged  that  his  motion 
was  not  adopted  precifely  in  his  own  words, 

•^.  By  whom  was  the  report  given  in  ? — A.  I  cannot  fay. 

4J.  Look  at  that  (Callander*  s  motion  in  the  minutes)  ? 

A.  That  is  my  hand-writing. 

•^.  That  regards  the  motion  we  are  now  talking  of  ? 

A.  Yes,  it  does. 

^.  Look  at  that  (Mr.  Sinclair's  amendments),  it  feems  to  have 
been  in  your  poffeffion,  and  marked  in  your  hand-writing  ? 

A.  Yes. 

Mr.  Solicitor  General.  That  is  one  of  the  papers  that  was 
found  in  Sinclair's  pofleflion. 
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Witnefi.  It  was  handed  to  me  as  affiftant  fecretary. 

Mr.  Anjlruther.  Was  you  prefent  when  this  amended  refolu- 
tion  was  difcuffed,  and  did  you  continue  there  during  the  even 
ing  ? 

J.  I  cannot  fay,  I  rather  think  not  j  for  almoft  every  even- 
uig  I  was  obliged  to  go  away  upon  the  bulinefs  of  a  refpedlable 
gentleman. 

•^J.  Do  you  recoiled  having  been  prefent  at  that  convention, 
when  there  was  any  propofal  to  bum  a  motion  ? 

A.  I  think  I  recollect  it. 

^.   Whom  was  that  motion  made  by  •? 

A.  Mr.  Sinclair.  I  oppofed  it,  becaufe  we  had  hitherto 
done  every  thing  with  openncfs  and  candor. 

^.  Do  you  recollect  the  nature  of  that  motion  that  was  pro- 
pofed  to  be  burnt  ? 

A.  1  think  it  related  to  the  calling  a  convention  of  emergency, 

•^  Had  you  any  idea  of  the  reafon  why  he  made  fuch  a  pro- 
pofal  ? 

A.  Owing  to  fome  arbitrary  llretches  of  power  that  had  been 
threatened. 

•^  Do  you  remember  a  motion  made  by  Citizen  Margarot 
of  the  following  import,  "  That  a  Secret  Committee  of  Three 
"  and  the  Secretary  be  appointed,"  &c.  (Reads  it  from  the  in- 
diftment.}  Was  any  refolution  adopted  for  carrying  that  into 
execution  ?  Was  there  a  committee  appointed  ? 

A.  \  believe  there  was  a  committee  of  three  or  four. 

•fj.   By  what  name  was  it  called  ? 

A.  A  Committee  of  Emergency. 

^J.  lia  what  cafes  was  this  committee  to  affemble  the  conven 
tion  ? 

A.  I  believe  one  was  in  cafe  any  illegal  attempt  mould  be 
made  to  difperfe  the  convention.  Another  occafion  was  in  cafe 
of  a  foreign  invafion;  and  I  heard  next  day  that  another  was,  in 
cafe  the  habeas  corpus  aft  happens  to  be  fufpended,  or  the  aft  for 
preventing  wrongous  imprifonment.  In  any  of  thefe  cafes  the 
convention  of  emergency  were  to  meet. 

•^.   How  was  this  convention  of  emergency  to  be  affembled  ? 

A.  I  know  of  no  particular  mode  in  which  they  were  to  be  af 
fembled. 

•^.  Do  you  recollect  what  number  they  were  to  confift  o£? 
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A.  There  were  juft  tliree  and  the  fecretary  appointed  on  thi* 
buiinefs. 

J^.  You  had  no  idea  of  the  place  where  the  convention  were 
to  meet  ? — A.  No. 

$£.  That  was  kept  fecret  >—A.  Yes. 

^!  And  this,  to  the  beft  of  your  recolkaion,  was  the  motioA 
propofed  to  be  burnt  ? — A.  Yes. 

•^  You  faid  the  rcalbn  of  propofmg  that  meafure,  was,  that 
fome  arbitrary  ftretches  of  power  had  bten  made  ) 

vf.-No,  they  had  not  been  made  j  they  were  only  threatened. 
^.  Do  you  recoiled!:  how  you  generally  defignated  each  other 
in  the  convention  ? 

A.  We  addreffed  each  other  in  different  modes,  very  often 
Sir,  very  often  Mr.  fuch  a  thing,  frequently  Citizen;  and  I  recoi 
led  farther,  that  the  perfon  who  introduced  the  word  fellow- 
citizens  arriongft  us,  was  a  very  refpe&able  young  nobleman,  Lord 
Daer-,  and  he  ufed  it  fingly  for  a  long  time,  like  the  man  who 
walked  near  thirty  years  with  an  umbrella  over  his  head,  and 
nobody  followed  his  example. 

^.  When  you  were  divided  into  fmaller  parties,  what  were 
they  called  ? 

A.  They  were  firft  called  dlmfwns.  and  then  claffes,  afterwards 
the  wordfections,  was  adopted  as  preferable. 
•sjj   Did  you  ever  ufe  the  word  fating s  ? 

A.  Yes  5  and  I  fuppofe  you  call  this  a  Sitting  of  the  Court  of 
Judiciary. 

•^.  You  had  in  your  official  capacity  an  opportunity  of  feeing 
papers  given  in  j  how  were  they  dated  ? 

A.  Variouily,  according  to  the  fancy  of  the  writer. 
^.  Here  is  one  dated  from  Liberty  Court? 
A.  Very  good*— but,  my  lord,  what  objection  have  you  to  the 
•word  Liberty  Court?  Is  the  very  name  of  liberty  become  unpo 
pular?  And  here  is  another  dated  Liberty  Stairs:  Now,  my  lore), 
we  have  a  number  of  new  titles,  and  new  ftreets,  both  in  Edin 
burgh  and  Leith.  I  have  been  in  Merchant  ftreet,  where  I  be 
lieve  no  merchant  ever  lived,  and  where  I  ana  fure  there  is  not  a 
fmgle  merchant's  mop  j  I  have  been  in  %fl///y-ftreet,  where  not 
a  perfon  of  quality  reudes  •  I  have  been  in  Pr;«<w-ftreet,  where 
a  prince  never  walked  j  I  have  been  in  %^«-ftreet,  where  her 
inoft  gracious  majefty  never  fet  her  foot.  Befides  thefe,  we  have- 
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St.  George' s-Rrett,    St.  Andrew V-ftreet,    St.  JrfWfj-Vfquare,    Sf. 
Pa t rick  itreet, 

Lord  JuJIice  Ckrk.  What  is  all  this  idle  harangue  to  the  pur- 
pofe  ? 

A.  My  lord,  I  muft  fay,  it  is  exceedingly  improper,  (I  beg 
pardon  for  faying  it,)  to  interrupt  a  man  upon  oath.  It  is  fur- 
poring,  that  the  words  liberty  court  flaould  be  found  fault  with, 
when  we  have  fo  many  new  ftreets  named  after  faints,  although 
the  majority  of  their  inhabitants,  fo  far  from  being  faint?,  are  in 
reality  of  the  fafhionable  religion,  that  is  the  French  religion,  as 
your  lordlhip  perhaps  would  call  it,  or  in  plain  Engliuh,  of  no 
religion  at  all.  It  is  certainly  proper  to  give  a  court  thai  had  no 
name,  the  name  of  liberty  ;  nothing  feditious  can  be  inferred 
from  it,  aay  more  than  any  thing  fuperftitious  can  be  drawn  from 
the  ftreets  named  after  the  Roman  Catholic  faints. 

Lord  Juflict  Clerk.  You  are  not  come  here  to  give  diflertations 
either  on  one  fide  or  the  other :  you  are  to  anfwer  to  facts,  ac 
cording  to  the  bed  of  your  recollection,  and  according  to  the 
great  oath  you  have  taken,  anfwer  the  fa&s  that  are  alkcd  of  you  ? 

A.  My  lord,  I  wifli  to  pay  all  due  refpecl:  to  your  lordiliip  and 
this  Court,  but  I  conlider  myfelf  as  in  the  prefence  not  only  of 
your  lordfhip,  but  alfo  as  in  the  prefence  of  the  KING  of  KINGS 
and  LORD  of  LORDS  ;  and  therefore,  as  hound  by  my  oath,  to  fay 
every  thing  that  I  can  confiftently  with  truth,  to  exculpate  this 
pannel,  who  I  am  fure  is  an  innocent  man. 

Mr.  Solicitor  General.  Many  things  you  have  now  faid,  will,  in 
my  opinion,  tend  to  do  more  hurt  than  good  to  the  pannel. 

Witncfs.   Of  that,  the  gentlemen  of  the  jury  will  judge. 

Lord  Jujlice  Clerk.  Mr.  Solicitor  General,  it  is  needlefs  to  put 
*ny  more  queftions  to  this  man. 

Mr.  Solicitor  General.  I  (hall  put  no  more,  my  lord. 
(JThe  witnefs  was  then  ordered  to  withdraw.} 

Lord  Jujlice  Clerk.   Put  him  out  then.      Put  him  out  ! 
William  Rofs  fworn.     Examined  by  Air.  Burnett. 

•^  What  profeflion  are  you  of  ? — A.  A  printer. 

Q.   Was  you  clerk  in  the  Gazetteer  office  ? — A.  Yes. 

•^.  Who  had  the  management  of  that  paper  ? 

A.  Alexander  Scott. 

•^.  Was  you  a  member  of  the  meeting  of  the  friends  of  ihe 
people  ? — A.  Yes. 
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•^.  Was  you  a  member  of  the  convention  r — A.  Yes, 

•^.    And  of  the  Britifti  Convention  ? — //.  Yes. 

•^.    Did  you  acl  in  any  capacity  in  either  of  thefe  meetings'?' 

A.  No. 

J£.  Do  you  write  mort-hand  ?-    A.  Yes. 

•^.  Was  you  in  the  ufe  of  taking  down  the  debates  in  the 
convention"? — A.  1  took  note?  in  the  convention. 

-^.   For  what  purpofe  did  you  take  thofe  notes  ? 

A.  For  my  own  amuiement. 

•^.  Did  you  not  take  them  for  the  purpofe  of  publication  in 
the  paper  ? 

A.    I  did  publifh  an  account  of  them  in  the  Gazetteer. 

^.  Then  you  took  thofe  notes  for  the  fake  of  publiihing  them? 

Lord  Juflice  Cle-k.  Take  his  own  words;  he  fays  he  took, 
them  for  his  own  amufement,  and  publiilied  them  in  the  Gazet 
teer. 

Mr*  Burnett.    I  believe  you  have  a  brother  in  this  town? 

A.  Yes. 

•^    \Vas  he  in  the  ufe  of  attending  the  Britim  Convention  ? 

A.   Yes. 

^.   Did  he  aflift  occafionally  as  fecretary  ? 

A.   l  cannot  fay  whether  he  a^ted  as  fecretary  or  not. 

^.   Did  he  aflift  in  any  ihape  ! 

A.    \  have  feen  him  taking  notes,  and  writing. 

^.   Did  he  take  note*  of  the  debates  ? — A.  Yes. 

•^J.  When  you  publifhed  the  debates  in  the  Gazetteer  did  you 
ftate  them  as  accurately  as  you  could  ? 

si.   I  cannot  fay  for  the  accuracy  of  them. 

^.  Did  you  intend  to  make  them  as  accurate  as  you  could  ? 

A.  I  did. 

^J.  Did  you  revife  the  proof  fheets  of  the  paper  ? 

A.  Sometimes  I  did,   I  had  not  always  an  opportunity. 

^J.  Are  vou  acquainted  with  Mr.  Gerrald,  the  pannel  at  the 
bar?-^.  Yes. 

•IJ.  Was  he  a  member  of  the  Britifh  Convention  ? 

A.   I  have  fsen  him  there. 

•^J.  Did  he  take  a  leading  and  aftive  part  in  the  bufinefs  as  far 
as  you  faw  ? 

A.  I  cannot  fay  that  I  obferved  him  take  any  leading  part 
2iw>re  than  others, 
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29.  Did  lie  make  fpeeches  ? 

A.  i  have  heard  him  fpeak  in  the  convention. 

•^.   So  far  as  you  recoiled,  did  you  take  notes   of  his  fpecch 
end  publim  them  in  the  Gazetteer  ? 

A.   I  publimed  in  the  Gazetteer  fpeeches  of  different  peifons,s 
and  I  fuppofe  Mr.  Gerrald's  among  the  reft. 

3>.  Did  you  ever  fee  .vlr.  Gerrald  ad  as  prefes  ? 
A.   I  cannot  recoiled. 

^.  Do  you  remember  a  motion  made  by  Mr.  Callandcr  in  the 
•convention  ? 

A.  I  think  I  do  j  but  it  is  at  fuch  a  diftance  of  time  that  I 
cannot  recoiled  much  about  it. 

•x*.  Do  you  remember  any  debate  with  regard  to  a  queftion 
of  union  ? — A.  I  think  I  do. 

•^.  Do  you  remember  if  Mr.  Gerrald  made  any  fpeech  upon 
that  fubjed  ?  ,I^S 

A.  I  remember  his  fpeaking  j  but  what  his  fpeech  was  I  can 
not  fay. 

•xj.  Look  at  that  newfpaper  •,  is  that,  to  the  beft  of  your  be 
lief,  the  fpeech  that  you  wrote  out  for  the  Gazetteer  ? 

A.   I  cannot  fay. 

4J.  This  paper  is  publifhed  by  you,  is  it  not  ? 

A.  It  appears  to  be  fo. 

Lord Dunjinnan,  Was  it  an  accurate  account?  Did  you  in 
tend  to  make  it  inaccurate  ? 

A.  I  did  not  intend  it  j  but  from  circumftan.ces  I  am  fure  it 
is  not  accurate. 

Lord  Efkgrove.  Did  you  intend  to  put  any  thing  in  that  did 
not  pafs  ? 

A.  I  had  taken  a  cold  and  did  not  hear  well ;  and,  not  being 
pradifed  in  the  mor,t-hand  writing,  1  filled  it  up  as  1  thought 
fiii ted  the  occalion. 

Mr.  Burnett.  Do  you  remember  any  amendments  being  made 
upon  that  motion  of  Calender's  ? 

A.  I  have  fome  recalledion  of  this  motion  of  Callander's. 

•^  Was  that  motion  paffed  as  given  in  by  him,  or  WI.TC  there 
amendments  ?  I  will  read  it  from  your  own  paper  (reads  it.) 
Was  you  prefent  when  thefe  obfervations  were  made  by  Mr* 
Sinclair  ? — A.  I  was. 

i  ,4fJ.  And  did  you  write  that,  as  far  as  you  recoiled  ? 
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A.  I  think  I  wrote  that  part  of  the  Gazetteer ;  but  I  cannot 
aai'wer  for  the  accuracy  of  it. 

Mr.  Solicitor  General.  Do  you  remember  any  thing  about  a 
Convention  of  Emergency  being  appointed  to  meet  in  certain 
Cafes  <.—A.  Yes. 

•^J.   Tell  us  the  cafes  in  which  they  were  to  meet  ? 

A.  I  recoiled  fomething  of  it,  from  having  told  it  in  this  Court 
before. 

w  * 

^.  Was  the  fufpenfion  of  the  Habeas  Corpus  Aft  one  ? 

A.  It  was  mentioned. 

•|\  Was  a  fufpenfion  of  the  .acl  for  preventing  wrongous  im- 
prifonment  mentioned  ? — A.  I  believe  it  was. 

•^.  Was  an  in  vail  on  mentioned  ? 

A.  I  don't  recollect  hearing  of  that. 

•^.  Was  there  any  thing  about  landing  foreign  troop's  ? 

A.  1  think  foreign  troops  were  mentioned. 

•^.  Was  the  paiTmg  an  aft  fimilar  to  the  I  rim  Convention 
Bill  one  ?— ^f.  Yes. 

William  Rofs  crofs-examined  by  Mr.  Clerk. 

Q  Had  you  accefs  to  know  that  Mr.  Gerrald  was  much  in- 
difpofed,  during  the  meeting  of  the  convention,  and  frequently 
abfent  from  the  meetings  ? 

A.  I  fuppofe  Mr.  Gerrald's  health  was  not  in  a  very  good 
flate  5  ever  fince  1  firir.  faw  him  I  imagined  he  was  not  in  a  very 
good  ftate  of  health. 

•^.  1  fuppofe  you  attended  thcfe  meetings  pretty  regularly,  by 
your  taking  down  the  debates  in  fhort-hand  ? 

A.   I  was  3.  good  deal  there. 

•^.  Did  you  obferve  that  Mr.  Gerrald  was  frequently  abfent 
from  thofe  meetings  ? — A.  It  might  be  fo. 

•x*.  Tell  the  jury  again  the  circumftances  on  account  of  which 
you  did  not  publifli  it  as  accurately  as  you  wimed  ? 

A.  I  had  not  fufficient  practice  in  {hort-hand  to  write  it  accu 
rately  \  and  another  thing  was,  I  was  juft  recovered  from  a  fe 
ver,  and  had  a  fevere  cold  that  T  could  not  hear  well. 

•^.  You  mean  to  fay,  that  what  you  publifhed,  is  in  fubftance 
the  fame  that  you  heard  in  the  convention,  but  that  a  good  deal 
was  filled  up  from  fuppofition  ? 

A-  Yes,  a  great  deal  of  it  was  j  and  I  cannot  now   fay  what 


of  it  was  fo  filled  up  j  I  filled  it  up  as  I  thought  fated  the 
nttuie  of  the  queftion. 

%.  Did  the  convention  authorife  the  publication  o: 
bates  in  the  Gazetteer  ? 

A.  They  did  not  5  the  convention  had  no  concern  with^em 

J^  Do  you  know  any  imtance  in  which  it  was  moved  that 
their  proceedings  fhouid  not  be  allowed  to  be  publiihed  in  the 
Gazetteer  ? 

A.  1  heard  a  debate  one  evening,  it  was  late  when  I  cai  in, 
concerning  taking  the  votes,  and  I  thought  it  alluded  to  me. 

^.  Do  you  recoiled  any  thing  of  a  motion  returning  thanks 
to  Mr.  Scott  for  the  publication  of  the  Gazetteer  \ 

A.  To  the  beft  of  my  recolledion  I  never  heard  fuch  a  mo- 

t.ion. 

Mr  Gillies.  Was  you  prefent  upon  *the  4th  December,  1793, 
when  the  following  motion  was  propofed  :  «  That  the  moment 
«  of  any  illegal  diipernon  of  the  prefent  convention,  (hall  be  con- 
"  fidered  as  a  fummons  to  the  delegates  to  repair  to  the  place  of 
«  meeting,  appointed  for  the  convention  of  emergency,  by  the 
«  fecret  committee,  and  that  the  fecret  committee  be  imhuded 
"  to  proceed  without  delay  to  fix  tke  place  of  meeting  ?' 

A.  I  cannot  recollca  that  i  was  ;  but  I  think  I  have  heard  of 

the  motion. 

^.  Do  you  think,  upon  the  4th  of  December,  that  I 
raid 'was  prefent,  or  do  you  remember  his  being  ill  at  that  time, 
and  abfent  from  the  meeting  on  that  account  ? 

A.  I  cannot  fay  j  all  that  1  recoiled  about  Mr.  Gerrald 
fence  is,  that  i  always  thought  he  was  in  a  bad  ftate  of  health, 
but  when  he  was  abfent  or  prefent  I  cannot  recoiled. 

One  of  the  Jury..  I  would  a{k  you,  in  the  fir  ft  place,  were  the 
convention  acquainted  with  your  intention  to  publim  their  pro- 
ceedings,  previous  to  publication  ;  and,  in  the  next  place,  did 
they  ever  complain  of  its  being  inaccurate  ? 

^  I  dare  fay  they  knew  nothing  of  it  previous  to  publication. 

Lord  Jujlice  Clerk.  But  did  any  of  them  complain  to  you  or 
Mr.  Scott  that  they  were  inaccurately  taken  down  ? 

A.  I  have  akeady  faid,  I  came  into  the  convention  one  even- 
Ing,  'and  there  was  a  talk  about  the  notes  being  taken,  and  Ac 
impropriety  of  it,  and  1  thought  they  alluded  to  me. 
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Mr.  SoHcitQr  General.  Did  you,  upon  that,  dlfcontinue  taking 
notes?— A.  No. 

^  You  continued  taking  them  till  they  were  difperfed  ? 
A.  The   day  they    were   difperfed   I   was   taken   before  the 
fheriff. 

Lord  Abercromble.  Did  any  member,  or  did  the  convention^ 
complain  that  you  had  not  taken  them  accurately  ? 

A.  Yes  5  one  member  particularly  fpoke  of  my  inaccuracy 
refpeding  the  number  of  delegates  from  Sheffield,  and  a  immbe* 
pf  inaccuracies. 

^.   What  were  the  others  ?      A.    I  cannot  recollea. 
Q  What  was  the  nature  of  the  inaccuracies  > 
A.  They  were  inaccuracies  in  words 

Mr.  Gillies.  Did  Mr.  Sinclair  ever  complain  of  the  general  in 
accuracy  of  taking  down  the  debates  ? 

A.  I  do  not  recollea  any  particular  perfon. 

George  Rofs  fworn.      Examined  by  Mr    Burnett. 
^>.  You  were  clerk  in  the  Gazetteer  office  ? — A.  Yes. 
^.  You  was  a  member  of  the  Britiih  Contention  ? — A.  Yes. 
•^.  Was  you  in  the  ufe  of  afliiling  the  fecretary  ? 
A.  Yes  5  I  fometimes  affifted  the  fecretary,  and  fo  didfeveral 
©ther  perfons. 

•§.   Was  your  brother  one  ? — A.  No,  never, 
•xjj   Is  that  your  hand- writing  ? 

A.  (Reads)  "  Citizen  Gerrald  appointed  chairman,"  Yes  it  is, 
^  Did  you  ever  hea,  hi  ti  mak     p  eches  in  the  convention  ? 
A.   1  have  heard  him  fpeak  in  the  convention. 
-^.  Do  you  remember  any  debate  about  a  Union. 
A.  1  recollea  fomething  about  a   union   of  the  focieties  of 
^England  and  Scotland. 

^.  Do  you  remember  Mr.  Gerrald  fpeaking  upon  that  fubjed  ? 
A.  I  don't  recollea  whether  he  did  or  not. 
-^.  Do  you  remember  a  motion  made  by  Mr.  Callander  about 
a  Convention  Bill  ? 

A.  Mr.  Callan^er  made  a  motion,  that  in  cafe  any  motion 
was  made  in  parliament  to  bring  in  a  bill,  fuch  as  the  Conven 
tion  Bill  in  Ireland,  that  the  convention  fhould  meet  and  peti 
tion  parliament  to  prevent  it. 

•^j  Was  that  motion  referred  to  a  committee  ?, 
<d.  I  do  not  recollea. 
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#.  What  was  done  with  it  ? 

Vj 

A.  1  do  not  recollect  at  prefent. 

^.  Do  you  rereember  Mr.  Sinclair  making  any  amendment! 
upon  it  ? — A  I  believe  there  were  amendments  propofed. 

-^.  By  Mr.  Sinclair  ^—-A.  \  cannot  recollect. 

^.  Were  thofe  amendments  paffed  ? 

A.   I  believe  they  were,   but  1  am  not  very  certain. 

^.  Do  you  remember  any  thing  about  the  amendments  ? 

A.  No,  I  do  not. 

£.  Read  that  ? 

A.  (Reads)  "  Citizen  Sinclair  read  the  amendments  upon  Ci- 
*'  tizen  Callander's  motion,*"  and  then  conies  another  perfon's 
hand  writing. 

•^.   How  much  of  that  is  your  hand- writing  ? 

A.  The  three  lafl  lines. 

^.  Do  you  recoiled  nothing  at  all  about  it  ? 

A.  1  don't  recollect  the  particulars  of  the  motion. 

•|J.  Was  there  any  thing  in  Mr.  Sinclair's  amendment  about 
a  Convention  of  Emergency  ? — A.  I  do  not  remember  it. 

•^.  Did  any  other  body  mention  it  ? 

A.  I  remember  a  convention  of  emergency  being  mentioned. 

•^.  And  when  was  it  to  meet  ? 

A.  In  cafe  of  a  bill  being  brought  into  parliament  Similar  to 
that  paffed  in  Ireland. 

•^.  In  any  other  cafe  were  they  to  meet  ? 

A.  In  cafe  of  Heflians  and  Hanoverians  being  landed  in  this 
country  they  were  to  petition  parliament. 

Q.  In  cafe  of  the  fufpenlion  of  the  Habeas  Corpus  AB1 

A.  I  do  not  recoiled. 

•^-  Or  of  the  aft  for  preventing  wrongous  impdfonment  ? 

A.  I  don't  recoiled. 

•^Jj  Or  in  cafe  of  a  foreign  invafion  ? — A.   \  do  not  recollect. 
^.   Read   that  ?— A.   'Reads}    '*  Citizen  Gerrald,  in   a    w  ry 
**  energetic  and  animated  addrefs,  expreffed  his  happintfs  at  the- 
"  motion  paffed." 

•^.  That  is  your  hand-writing  ? — A.  Yes. 
•^.  Do  you  know  the  reafon  of  that  blank  being  left   in  the 
minutes  ? 

A.  I  cannot  tell  that,  but  if  you  would  have  allowed  the  con 
vention  to  fit  and  publiih  their  minutes,  it  would  have  bee« 
filled  up. 


Lord  Jujlic e  Clerk.  Remember  you  are  upon  your  oath  ? 

A.  I  know  that  very  well  j  I  come  here  to  tell  the  trutk. 
All  1  know  about  it  is,  it  muft  either  have  been  left  to  be  put 
in  at  a  future  period,  or,  from  hurry,  or  fome  reaf'on,  it  could 
not  be  put  in  at  that  time. 

Mr.  Burnett.  Were  the  ipeeches  made  in  the  convention  pub- 
lifhed  in  the  Gazetteer  ? 

A.  Yes,  what  my  brother  took  down. 

^.  Did  you  ever  read  them  in  the  Gazetteer  ? 

A.  1  have  read  them,  but  I  have  very  little  time  to  read. 

•^.  Did  there  appear  to  you  to  be  any  thing  itated  in  the  Ga 
zetteer  that  you  did  not  hear  in  the  convention  ? 

A.  If  I  had  read  them  particularly  over,  I  perhaps  could  have 
anfwered  to  that. 

One  of  the  Jury.  Who  corrected  the  fpeeches  for  publication  ?' 

A.  I  believe  my  brother,  at  leaft  I  fuppofe  £b. 

•f*.  Did  you  ever  correct  them  your/elf? 

A.  I  don't  know  whether  I  ever  did  or  not,  perhaps  in  read 
ing  over  the  proof  1  might. 

Mr.  Burnett.  Here  is  a  paper  with  "  Vive  la  Convention!" 
and  "  Ca  iray  George  Rofs;"  is  that  your  hand-writing  ? 

A.  Yes. 

George  Rofs  crofs  examined  by  Mr.  Gillies. 

•^  Thofe  words  Vive  la  Convention  and  Ca  Ira  were  written 
-by  you  at  one  of  the  feftions  ? — A.  Yes. 

-f>;  Was  Mr.  Gerrald  ever  prefent  at  this  feftion  ?— A.  No. 

Q  Did  the  convention  authorife  thefe  expences  ? 

A.  No,  they  never  did.  I  believe  Mr.  Gerrald  never  be 
longed  to  any  of  the  feclions. 

•^J.  How  came  you  to  put  thefe  expreflions  ? 

A.  There  was  no  harm  in  that. 

x*.  Was  it  a  fancy  of  your  own  ? 

A.  It  was,  without  any  orders,  juft  a  fancy  of  my  own. 

•f .  Was  any  thing  of  that  kind  ttatcd  in  the  minutes  of  the 
convention  ? 

A.  They  were  written  by  me  before  either  the  convention 
or  the  pannel  could  know  any  thing  of  them. 

•^J.  Were  they  afterwards  read  over  and  approved  of  by  the 
convention  ? 

A.  There  were  feveral  members  thought  them  very  foolifh. 
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Mr.  Solicitor  Central.  But  they  were  read  over  and'  lodged 
with  the  fecretary  as  official  papers  ?— A.  Yes. 

Mr  GMes.  Were  thcfe   exprefiions,  Vive  la  Convention  and 
.  Ca  Ira,  read   over  to   the  convention,  or   only  the  report  fr 

the  feclion  ? 

A.  It  depended  upon  the  perfon  who  read  them. 

Lord  Render  land*  When  they  were  read,  was  the  perfor  read 
ing  in  the  habit  of  concealing  any  part  of  it  ? 

A.  I  cannot  fay. 

Mr.  Burnett.  Here  is  a  paper,  "  firft  year  of  Britiih  liberty, 
*  one  and  indivifible,  by  the  appointment  of  the  rabble  of  Sans 

«  Culottes." 

Mr.  Gillies.  Was  the  pannel  concerned  in  writing  that  papei 

A.  1  cannot  fay.  . 

Mr.  Burnett.  Were   not  the  whole  convention   divided  into 

fcftions?— A.  Yes. 

^.  At  what  time  did  the  fedion  meet,  of  which  you  was  a 
member  ?— A.  In  the  forenoon. 

9.    4.nd  they  made  their  report  in  the  evening  >+-*.  Yes. 

Mr.  Gillies.  Did  you  ever  fee    Mr.    Gerrald   at   any  of  thcfc 
fcdions  ? — A.  I  never  faw  him  at  one. 

(The  declaration  of  'the pannei  ivas  then  read.} 

Mr.  Solicitor  General. 

Gentlemen  of  the  jury,    you  are  now  about  to   exercife  the 
moft  important  function  that  private  perfons  can  .be  called  upon 
to  exercife  ;— to  determine  with  regard  to  the  guilt  or  innocence 
of  the  unhappy  perfon  who  ftands  at  this  bar  5   and  were  the  cafe 
at  all  difficult,  in  proportion  to  its  importance,  I  ftiould  eonfider 
your  fituation,  gentlemen,  to   be   at  this  moment    of  a  very  ha 
zardous  and  a  very  delicate  nature.      But  you  are  not,  upon  this 
occafion,  obliged  as  jurymen  fometimes  are,    to  wade  through  a 
difficult    proof,  through   a  variety  of  contradidory  evidence,  to 
balance   depofition  againft  depofition,    and    from    a   long    train 
of  circumftances,  with  a  trembling  ftep,  to  invefiigate  where  the 
truth  lies.     This,  gentlemen,  is  a  province  which  often   falls  to 
the  lot  of  jurymen  5  and,  to  be  Cure,  calls  for  the  utmoft  atten 
tion  with  which  the  human  mind    can  be  veiled.     This  is  a  cafe 
which  commonly  happens,  where  thofe  who  break  the   laws  of 
their  country  trull  to  being  able  to  conceal  the  offence  of  which 
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bieo  a?ain  and  again  recurringto  the  famematte; 


pletely  authenticated,  and  (hall  have  eccafion  to  refer  to  thelia 
again  and  again  in  fupport  of  the  charge  I  am  to  maintain. 

You  have,  in  the  fecond  place,  the  evidence  of  the  papers 
recovered  out  of  the  poffeliion,  partly  of  the  parmel,  and  partly 
cf  his  companion  Margaret,  which  were  got  by  Lyon,  and 
opened  by  the  key  out  of  Margarot's  pocket,  in  the  iherirF- 
clerk's  office,  all  which  now  lie  upon  the,  table  completely  au 
thenticated. 

In  the  third  place,  you  have  the  writings  found  in  the  pof- 
feflion  of  Sinclair,  by  Lyon  the  meflenger,  at  the  time  he  at 
tended  the  execution  of  the  warrant,  put  into  a  napkin,  and  by 
him  carried  to  the  (he riff- clerk's  office,  not  inventoried  that  day, 
becaufe  Sinclair  was  indifpofed,  but  inventoried  two  days  after  j 
they  are  alfo  completely  authenticated.  I  am  fure,  from  the 
nature  of  the  caie,  it  is  impoflible  any  alteration  could  have 
been  made,  and  among  thofe  papers  you  will  find  fome  very- 
important  and  very  decifive  documents  of  evidence  indeed.  And, 

In  the  lalt  place,  if  it  may  be  called  written  evidence,  there 
is  the  evidence  ariiing  from  thole  numbers  of  the  Gazetteer 
which  are  alfo  produced.  It  is  very  true,  that  in  general,  ac 
counts  given  in  a  newfpaper  cannot  be  received  before  a  jury  j 
but  you  will  obierve,  this  is  a  newfpaper  in  a  very  particular 
fituation,  publiihed  by  a  member  of  the  convention  who  is  now 
under  fentence  of  fugitation  on  that  account,  and  recognized 
by  the  convention  itlelf.  Gentlemen,  it  may  be  neceflary  to 
point  out  to  you  in  what  way  this  was  recognized  by  the  con 
vention,  as  giving  a  fair  account  of  their  proceedings.  1  fee 
there  appears  in  the  minutes  many  refolutions  about  fupporting 
the  Gazetteer,  as  a  paper  of  their  pavty  •,  and,  in  one  of  the 
minutes,  a  perfon  of  the  name  of  Colin  Nory  having  applied  for 
a  copy  of  the  minutes,  the  anfwer  returned  to  him  is  this,  that 
it  will  be  unncceffary,  becaufe  they  will  find  them  in  the  Ga 
zetteer.  1  fay  then,  you  cannot  have  a  doubt  but  that  it  con 
tains  as  fair  and  accurate  an  account  as  you  can  expect  5  at  leaft 
accurate  enough  for  all  the  purpofes  for  which  I  mall  read  them. 
Now,  gentlemen,  having  thus  ttated  and  given  you  forne  ac- 
eount  of  the  evidence  which  I  have  to  rely  upon,  I  (hall  now 
proceed  to  confider  the  charge  brought  againft  this  pannel,  and 
the  evidence  by  which  1  fay  every  part  of  it  is  mort  completely 
and  without  contradidion  fubllautiated.  The  general  amcuet 


ftf  the  charge  comes  to  this,  that  in  the  months  of  November 
and  December  laft,  a  fet  of  feditious  perfons  aflernbled  in  this 
city,  and  affumed  to  themfelves  the  name  of  "  the  Britifh  Con- 
"  vention  of  the  Delegates  of  the  People,  affociated  to  obtain 
14  Univerfal  Suffrage  and  Annual  Parliaments."  That  fuch  a 
meeting  was  held  in  this  city  is  a  fact  too  notorious  and  too 
well  remembered  by  every  one  of  us  to  admit  of  contradiction  ; 
that  this  pannel  was  a  conftituent  member  of  this  meeting  is 
equally  clear  and  indifputable,  having  come  here  by  delegation 
from  one  of  the  focieties  in  London,  I  believe  the  correfpond- 
ing  fociety ;  but  it  matters  not  which,  and  that  he  attended  and 
took  an  active  part  in  the  refolutions  of  thofe  meetings  will  not 
be  difputed  by  himfelf.  I  believe  that  he  took  an  aftive  part, 
and  I  muft  fay,  that  from  the  talents  which  this  gentleman  has 
ihewn,  and  from  the  character  given  him  by  his  counfel,  I  have 
no  doubt  that  his  abilities  and  education  qualified  him  to  take 
a  very  diftinguifhed  part  in  the  convention,  as  one  of  the  leaders 
and  prime  movers  among  them. 

Gentlemen,  I  fay,  if  nothing  more  had  been  proved  again/I 
this  pannel  than  his  taking  an  active  part  in  the  proceedings  of 
a  meeting  of  this  kind,  upon  that  I  would  maintain  that  he  is 
guilty  of  fcdition  -,  becaufe  I  fay  the  meeting  itfelf,  from  the 
very  nature  of  it,  and  the  part  he  took  in  it,  is  fufficient  to  con- 
ftitute  a  charge  of  fedition  againft  him.  For  what  was  this 
meeting  ?  What  is  the  name  that  they  affame  to  themfelves  ? 
They  called  themfelves  "  the  Britifti  Convention  of  the  Dele- 
"  gates  of  the  People  ;''  plainly  conveying  an  idea  that  they 
were  the  representatives  of  the  great  body  of  the  people  at  large, 
and  endeavouring  to  veft  themfelves  with  legal  authority.  I  fay 
this  alone  is  feditious  and  contrary  to  law  :  the  people  of  Great 
Britain  are  reprefented  by  their  delegates  in  parliament  ;  there 
their  reprefentation  lies,  and  an  attempt  of  any  other  body  of 
men  to  call  themfelves  the  reprefentatives  of  the  people  is  fedi 
tious — is  illegal.  A  convention,  it  is  very  true,  is  not  a  name  fo 
entirely  new  in  Scotland  as  might  have  been  imagined  ;  a  con 
vention  was  a  legal  name  in  Scotland,  given  to  a  legal  body,  in 
verted  by  the  fovereign  with  parliamentary  powers,  in  fome  de 
gree,  at  leaft  with  powers  very  little  fnort  of  thofe  vefted  in  the 
parliament.  We  know  it  was  a  convention  of  the  delegates  of 
^fie  people  in  Scotland  which  accompliOied  the  Revolution  :  at 


that  period,  the  people  of  Scotland  alarmed  at  an  indignant  iff-* 
Vafion  of  their  rights,  feeing  their  privileges  in  church  and  ftate 
invaded  and  threatened  with  the  eftablilhment  of  a  defpotic 
power ;  at  that  period,  that  memorable  period  to  which  we  all 
look  back,  at  leaft  in  name,  with  reverence,  at  that  period,  the 
people  of  Scotland,  all  that  was  great  and  good  and  wife  in  this 
country,  affembled  j  at  that  time  we  needed  not  delegates  from 
correfponding  focieties  in  London,  there  was  then  no  occafion 
for  inflammatory  hand-bills  and  two-penny  pamphlets  j  the  peo 
ple  of  Scotland  know  when  their  rights  are  invaded  j  at  that 
time  their  conftitution  was  attacked,  and  a  defpotic  power 
threatened  them  •,  at  that  time  a  convention  met  of  every  thing 
great,  refpe£table,  and  good;  and  they  eftabllihed  the  principles 
of  the  Claim  sf  Rights,  and  provided  againft  any  enroachment 
upon  that  conftitution,  by  fuch  guards  as  appeared  to  them  to  be 
perfectly  fufficient. 

But,  gentlemen,  what  is  the  object  of  this  Britiih  Convention 
'of  the  delegates  of  the  people  ?  We  are  told  it  is  to  obtain  uni- 
verfal  fuffrage.  I  fay,  gentlemen,  that  univerfal  fuffrage  is  not 
only  contrary  to,  not  only  not  authorized  by  the  conftitution  of 
Great  Britain,  but  a  complete  fubverlion  of  that  form  of  govern 
ment  under  which  we  live,  and  which  was  e(labli(hed  at  the 
time  of  the  Revolution.  At  that  period  our  forefathers  publifhed 
to  the  world  their  ideas  of  government  in  the  Claim  of  Rights  \ 
they  declared  openly  and  manfully  what  they  thought  fufficient 
to  make  them  a  free  and  a  happy  people,  and  to  fupport  the  con 
ftitution.  And,  give  me  leave  to  fay,  and  tell  many  of  thole 
people  who  talk  fo  loudly  of  the  Claim  of  Rights  which  they 
never  read,  that  every  right  then  ftipulated  for  by  our  fore 
fathers,  every  title  of  them  is  at  this  moment  enjoyed  by  the 
pooi eft  wretch  that  breathes  in  Scotland.  If  the  gentleman  can 
(hew  me  one  iingle  inftance  in  which  the  Claim  of  Rights  is  in 
vaded,  I  will  this  moment  lit  down  and  give  up  the  argument. 
But  we  are  told  that  univerfal  fuffrage  is  a  fpecuiative  opinion 
with  refpect  to  government  j  that  wife  men  differ  upon  it,  and 
that  it  is  a  part  of  the  freedom  which  we  enjoy  to  have  the  li 
berty  of  fairly  difcufling  every  political  fubjecl,  and  this  among 
the  reft.  Gentlemen,  this  is  a  propofition  which  I  will  take  the 
liberty  to  deny.  I  will  take  the  liberty  t  >  fay.  that  the  main 
taining  the  freedom  of  difcuffion  of  political  queftions  to  Jthaf 


length  which  is  fubverfive  of  the  conftitution  is  moft' illegal  and 
moft  unconaitutional  j  for,  what  is  the  fituation  in  which  we  all 
•  ftand  ?    We  are  not  here  in  a  ftate  of  nature,  we  are  not  ravages, 
and  now  for  the  firft  time  to  chufe  a  conftitution  for  ourfelves; 
not  like   a  man   fhipwrecked  upon  a   defert  iiland,   free  to  chufe 
anv  mode  of  government  we  pleafe.     No  j  we  are  all  of  us  bom 
febje£s  of  the   Britifh  empire,  fubjefts  of  Great  Britain,  which 
is  the  moft  ineftimable  blefling,  and  the  moft  ineftimable  birth 
right   that  can   be  beftowed  upon   us.      From  our  birth  we  owe 
ml  c^nce  to  the  Conftitution  eitablifhed  at  the  Revolution  ;  we 
art    not^  to  venture    to    fay  that    another  conftitution  would  do 
better   in    its   place.      I    fay.   by    law    we    owe    allegiance    to   it 
fr;;m  our  birth,  and  by  law  we  are  bound  to  prevent  it  being  en- 
croached   upon,  and   that   no  body  of  men  have  a  liberty  to  fay 
we  -Ail)  indulge  in  fpeculation,  and  there  is  no  harm  in  fpecula- 
tion.    I  fay,  t!  at  fubjeds  of  Great  Britain,  born  under  allegiance 
to  th<?  conftitution,  have  no  fuch  liberty.      Now,  gentlemen,  I 
afk    was  univerfal  fuffrage  any  part  of  the  conftitution  eftablifhed 
at  the  Revolution  ?    Was  it  ever  fo  much  as  thought  of?    WTas  it 
ever  fo  much  a*  mentioned  among  thofe  rights  which  our  ancef- 
tors  have  eftablifhed  ?   Not  a  word.      The  patriots  of  thofe  days 
to  whom  we  are  fo  much  indebted,   had  too  much  good  fenfe  not 
to  ire  that  any  fcheme    of  that    kind   was  inconfiftent  with  that 
fpecies  of  government,  compofrd  of  monarchy,  ariftocracy,  and 
democracy,    which    was    then    eftablifhed  ;    they   faw    that   any 
fcheme  of  that   kind  would  be  inconfiftent  with  it,  and  that  it 
would  be  dangerous  and  chimerical  :  but  what  their  good  fenfe 
led  them  to  fee  and  to  fhun  we  are  able  to  judge  of  upon  much 
furer  grounds.     This  topic  is  no  longer  a  matter  of  theory,  in 
which  men  will  indulge,  as  they  pleafe,  their  different  opinions  ; 
it  is  a  matter  which  has  been  brought  to. the  teft  of  experience, 
in  the  only  cafe  in  which  it  has  been  tried  fince  the  world  be 
gan  (for  the  Anglo- Saxon  government  knew  of  no  fuch  thing)  : 
one  experiment   has  been  tried,   in  the  government  of  France, 
and  the  refult  of  that  experiment  I  fhall  not   mention  5  it  is  a 
iubjea  from  which  I  turn  afide  with  horror  and  deteftation,  and 
yet  this  is  the  time  after  this  experiment  has,  been  tried,  after  it 
hat  produced  thofe  horrible  mifchiefs  in  a  neighbouring  country, 
which  we  cannot  think  of  without  fhuddeiing,   this  is  the  very 
when  this  Britifh  Conventi'  n  will  lift  up  their  own  mad 
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opinions  againft  the  experience  of  ages,  when  they  fay  in  fpite  of 
the  Revolution,  in  fpite  of  the  principles  then  eftablifhed,  and  in 
fpite  of  what  has  happened  in  France,  we  will  obtain  this  univer- 
fal  fuffrage,  which,  if  obtained  in  any  country  in  the  world, 
would  juft  produce  the  fame  confequences,  or  nearly  the  fame 
that  it  has  done  in  that  unhappy  ill-fated  country  which  I  juft 
now  alluded  to. 

Gentlemen,  I  fliall  only  fuppofe,  that  in  ^lace  of  affociating 
themfelves  for  the  purpofe  of  obtaining  univerfal  fuffrage,  as  -they 
tell  us,  fuppofe  they  had  entitled  themfelves  an  afibciation,  in  or 
der  to  obtain  a  demolition  of  kingly  power  and  of  mobility ;  to-be 
fare  they  might  have  told  us  it  was  mere  matter  of  fpeculation, 
that  many  good  men  had  thought  we  were  much  better  without 
kings  and  without  nobles  j  but  I  am  fure,  living  in  this  country, 
and  under  the  conftitution  of  Great  Britain,  any  proportion  of 
that  kind  maintained  by  any  body  of  men,  would  be  illegal  and 
feditious. 

Gentlemen,  having  (hewn  you  that  the  objecl  of  this  affocia- 
tion  was  illegal,  let  us  now  confider  the  means  which  they  took 
to  accomplim  their  objecl:,  which  include  the  different  acls  of 
fedition  charged  againft  this  pannel,  be.caufe  every  one  and  all  of 
thofe  fteps  which  they  took,  towards  obtaining  this  favourite  ob 
jecl:,  are  grcfs  and  aggravated  inftances  of  fedition. 

Gentlemen,  the  title  which  this  meeting  affumed  to  itfelf  I  have 
already  fpoke  of  j  and  which  was,  I  apprehend,  in  itfelf  illegal,  as 
calling  themfelves  the  delegates  of  th>e  people,  that  is  to  fay,  the 
delegates  of  the  people  at  la-rgve. 

But  the  libel  further  ftates,  "  and  did  in  the  whole  form  and 
11  manner  of  their  procedure,  as  well  as  in  the  principles  they 
"  avowed  and  propagated,  clearly  and  unequivocally  demonftrate, 
"  that  their  purp»fes  were  of  the  molt  dangerous  and  deftru&ive 
"  tendency,  hoftile  to  -the  peace  and  happinefs  and  tending  to 
"  fubvert  the  conftitution  of  this  realm,  imitating  in  the  form  and 
M  tenor  of  their  proceedings  the  convention  of  France,  the  pub- 
"  lie  and  avowed  enemies  of  this  country,  and  with  whom  Great 
"  Britain  then  was  and  ftill  is  at  war,  the  members  calling  each 
"  other  at  their  meetings  by  the  name  of  citizen,  dividing  them- 
"  felves  mtojeflions,  receiving  reports  from  faid  fections,"  and  fo 
on.  Gentlemen,  for  evidence  of  this,  befides  the  teftimony  of 
l^ie  witneffes  that  was  delivered  in  your  prefejnce,  I  only  refer 
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you  to  the  minutes  of  the  convention  which  will  be  lying  before 
you  when  you  deliberate  upon  this  fubject.  Turn  to  every  page, 
and  you  will  fee  there  is  no  part  of  it  the  language  of  Great  Bri 
tain,  but  all  of  it  this  new  fangled  jargon  which  has  been  ac 
companied  with  fo  much  confufion.  We  find  Committees  of  Fi 
nance,  of  Organization,  Primary  AlTemblies,  and  fo  on.  You  will 
find,  by  looking  at  the  minutes,  or  thefe  reports  of  fections  found 
in  the  poffeflion  of  Skirving,  the  moft  complete  evidence  of  this  j 
and  I  believe  there  is  not  a  fingle  phrafe  of  mifchtef,  confeerated 
to  every  thing  that  is  bad  in  France,  but  has  been  adopted  by  the 
members  of  the  Britifh  Convention. 

Gentlemen,  it  is  very  true,  that  this  mode  of  imitation  is  not, 
by  the  law  of  Scotland,  a  crime  in  -itftlf,  nor  do  I  charge  it  as 
fuch ;  it  is  only  mentioned  in  the  libjel  as  a  circumtfance  of  evi 
dence,  in  order  to  (hew  to  the  jury  the  general  views  and  inten 
tions  of  the  parties.  There  is  nothing  wrong  in  the  word  con 
vention,  there  is  nothing  wrong  in  organization,  or  in  liberty 
and  equality  j  there  is  nothing  wrong  in  thefe  words  nor  any 
other  in  the  whole  Englith  dictionary  5  it  is  the  improper  affoci- 
ation  of  them  which  I  apprehend  here,  go  to  mark  the  dark  and 
dangerous  defigns  which  thefe  people  have  not  been  able  to  con 
ceal.  Prudence  might  have  told  them,  that  whatever  alterations 
they  meant  to  make  in  this  country,  they  mould  not  have  bor 
rowed  thefe  expreffions  of  France  ;  but  the  fury  of  reformation  was 
fo  mad,  and  fo  rapidly  did  the  torrent  run,  that  they  were  always 
fpeaking  out  the  beloved  object  they  had  in  view  ;  and  thus  we 
have  Committees  of  Finance,  of  Iiiltru&ion,  of  Organization,  and 
all  the  reft. 

Gentlemen,  you  were  told  the  other  day,  by-  a  very  ingenious 
eounfel  on  the  part  of  Mr.  Gerraid,  that  this  imitation  of 
French  manners  was  by  no  means  new  in  this  country  j  that 
fomething  of  the  fame  kind  had  taken  place  before,  and  nobody 
ever  found  fault  with  it.  It  is  true,  we  may  all  remember  when 
•all  the  fopperies  of  the  faihions  of  France  were  our  objects  of 
imitation  j  but  did  they  endanget  the  conftitution  of  this  coun 
try  ?  Was  it  ever  pretended  thtit  they  were  to  give  laws  to  Bri 
tain,  and  alter  her  conftitution  ?  Did  the  taylors,  the  milliners, 
or  the  frizeurs  ever  pretend  to  legiflatc  for  this  country  ?  Did 
they  ever  pretend  any  thing  but  to  make  our  coats  or  powder  our 
heads  ?  That  fpecies  of  imitation  may  be  ridiculous,  as  it  certainly 


-*ras ;  but  it  was  perfectly  innocent  •,  it  had  not  the  fmalleft  re- 
femblance  to  that  of  which  thefe  gentlemen  have  been  guilty  } 
it  no  more  refembles  it  than  if  a  man  ftioukl  chufe  to  pleafe  him- 
felf  with  the  diverting  tricks  of  a  monkey  ;  this  might  be  inno 
cent,  but  it  does  not  follow  that  in  iociety  he  would  be  allowed 
to  imitate  the  favage  ferocity  of  a  tyger  •,  the  one  may  be  ridi 
culous,  but  the  other  is  deteitable  and  dangerous  :  it  is  on  that 
account,  and  not  becaufe  it  was  an  imiurion  of  French  manners, 
that  it  is  charged  as  pointing  out  the  miichievcus  views  and  in 
tentions  which  actuated  the  minds  of  tbefe  people. 

Gentlemen,  the  libel  next  proceeds  to  (tare  feveral  fpeeches 
made  by  this  pannel,  who,  by  all  accounts,  appeared  to  have  a 
talent  for  public  fpeaking,  of  which  you  in  all  probability  will 
ibon  have  a  fpedrnen  ;  and  he  certainly  has  a  talent  for  compo- 
fition;  of  that  we  can  all  judge.  It  is  ftated,  that  on  the  2ift 
of  November,  h«  made  the  fpeech  which  is  engrofled  at  length 
in  the  libel,  and  which  has  been  read  before  you  this  day. 
Gentlemen,  the  evidence  that  he  made  the  fpeech  does  not  reft 
folely  on  the  teftirnony  of  the  Gazetteer,  although  even  that  I 
fhould  have  thought  futncient  evidence  to  eliablifh  the  general 
import  and  fubtfance  of  the  fpeech  ;  becaufe,  I  will  read  to  you 
an  abridgment  of  that  fpeech,  taken  from  an  authority  which  the 
gentleman  will  not  pretend  to  queition,  [  mean  the  minutes  of 
the  convention,  which  is  juil  as  bad,  or  rather  worfe  if  any  thing, 
than  that  publittied  in  the  Gazetteer  :  (reads  from  the  minutes) 
"  Mr.  Gerrald  obferved,  that  whatever  difference  of  opinion 
"  might  exift  within  thofe  walls,  we  can  never  forget  that  our 
'  friends  and  our  enemies  are  in  common,  and  that  our  objecl: 
"  is  equally  the  fame  j—  he  took  a  view  of  the  means  we  mould 
"  take  to  gain  our  objed— entered  fully  into  our  right  to  Annual 
"  Parliaments— minutely  inveftigated  the  Principles  of  Govern- 
"  ment— afferted  that  the  end  of  all  government  is  the  good  of 
"  the  governed,"  which  is  certainly  very  true— "  that  if  money 
1  is  taken  out  of  our  pockets,  it  fignifies  not  whether  is  is  taken 

"  by  the  robber  on  the  heath,  or  the  monarch  on  the  throne 

"  made  many  remarks  on  the  Revolution-fettlement,  and  the  be- 
«  nefits  derived  from  the  Revolution,  but  clearly  demon/hated 
"  that  they  are  now  totally  taken  away,*''  which  agrees  with  the 
words  in  the  Gazetteer.  "  that  the  prefent  form  of  government 
*'  no  more  refemblcs  the  Revolution  than  a  dead  putrid  carcaffi 


"  docs  a  living  body."  Now,  if  you  compare  thefe  together, 
you  will  find,  that  this  mort  account  is  a  moft  faithful  and  accu 
rate  abridgement  of  Mr.  Gerrald's  fpeech,  as  ftatcd  in  the  Ga» 
zetteer,  which  I  (hall  not  trouble  you  with  reading  again — 
there  are  juft  two  fingle  paffages  I  beg  leave  to  call  your  atten 
tion  to  :  "  It  was  juftly  obferved  by  Citizen  Callander,  that, 
**  foon  after  the  union  of  the  crowns  of  England  and  Scotland, 
"  the  people  of  both  Countries  were  deprived  of  fome  of  their 
"  moft  valuable  privileges.  It  was  from  that  period  that  the 
"  greateft  encroachments  began  to  be  made  upon  public  liberty, 
"  but,  if  that  Kunion  has  operated  to  rob  us  of  our  rights,  let  it 
"  be  the  object  of  the  prefent  one  to  regain  them.  If  the  event 
"  cxifts  for  our  (hame,  as  it  has  exifted  for  our  chaftifement, 
"  let  it  alfo  exift  for  our  inftruction." 

Now,  gentlemen,  I  here  fay,  that  that  is  a  moft  abominable 
libel  upon  the  union  of  the  two  kingdoms,  one  of  the  moft  aufpi- 
cious  events  that  ever  happened,  to  fay,  that  "  from  that  period, 
"  the  greateft  encroachments  began  to  be  made  upon  public  liber- 
**  ty"  is  an  aflertion  that  is  moft  falfe  and  fcditious  j  for  fince 
that  period  there  have  been  no  encroachments  upon  public  liber 
ty,  and  no  individual  citizen  has  been  deprived  of  any  of  his  moft 
valuable  privileges. 

Gentlemen,  the  only  other  paffages  that  I  (hall  take  notice  of 
in  this  fpeech  is  this  :  "  It  has  been  obferred,  that  the  Revolu-' 
"  tion  of  1688  did  not  produce  the  advantages  which  might  have 
"  been  expected  from  fuch  an  event.  It  is  true  that,  at  the 
<{  Revolution,  univerfal  fuffrage  was  not  difpcnfed  to  the  people 
"  with  that  liberality  which  it  ought  to  have  been  ;  but  ftill,  the 
**  prefent  form  of  government,  in  my  opinion,  no  more  refembles 
"  the  Revolution,  than  a  dead  putrid  carcafe  does  a  living  body  :" 
which  is  juft  faying  in  other  and  more  florid  words  what  is  ftated 
in  the  minutes,  that  the  bleffings  obtained  by  the  Reyolution- 
fettlement  were  now  totally  done  away. 

Gentlemen,  the  next  branch  of  the  indictment  which  we  (hall 
proceed  to,  which  is  the  moft  material  and  the  moft  inexcufable 
of  the  whole,  which  carries  the  deepeft  guilt  againft  this  pannel, 
is  what  relates  to  Citizen  Callander's  motion,  the  proceedings  of 
the  convention  which  followed  upon  it,  and  the  {hare  which  this 
pannel  took  in  its  proceedings. 
.  Gentlemen,  in  order  that  you  may  have  a  complete  view  of 
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this  important  branch  of  the  caufe  you  have  to  try,  I  fliall  ftate 
from  the  minutes,  progreffively,  the  hiftory  of  the  proceedings 
which  took  place  with  regard  to  this  motion  of  Citizen  Callan- 
der's.  The  bufinefs  originated  in  a  motion  made  by  Citizen 
Callander,  a  gentleman  now  under  fentence  of  fugitation,  for 
the  part  he  took  in  this  buiinefs  j  he  did  not  dare  to  Hand  his 
trial :  Citizen  A*  Callander  moved,  "  That  in  cafe  the  minifter 
"  bring  into  the  Commons  Houfe  of  Parliament  a  motion  for 
"  a  Convention  Bill,  it  mall  be  noticed  immediately  to  the 
"  delegates."  This  is  the  general  fubftance  of  Mr.  Cal 
lander's  motion,  as  taken  down  in  the  minutes  of  the  conven 
tion,  upon  the  2jth  of  November  j  and  upon  the  27th  it  is  de 
bated  in  the  convention.  "  Mr.  Callander's  motion  being  then 
"  taken  under  confideration,  amendments  were  propofed  by  Citi  • 
"  zens  Downie,  Sinclair,  Margaret,  and  Gartley.  Citizen 
"  Margarot  was  for  adopting  the  fpirit  of  the  motion,  but  thought 
"  it  more  expedient  to  poflpone  it  till  the  conclufion  of  the  con 
*'  vention  buiinefs,  and  moved  that  a  committee,  contorting  of  the 
"  mover,  feconder,  and  thofe  who  had  moved  for  amendments, 
'*  be  appointed  to  draw  up  a  motion  that  may  probably  meet  the 
"  ideas  of  all.  After  fome  confideration  it  was  agreed,  upon  the 
"  motion  of  Mr.  Callander,  that  the  fenfe  of  the  houfe  iliould  be 
*'  taken,  firft  upon  the  fpirit  of  the  motion,  fecondly,  upon  the 
**  words  of  the  motion,  arid  thirdly  upon  Mr.  Margaret's  motion. 
"  Upon  the  firft  motion  it  was  carried  unanimoufly  to  adopt  the 
il  motion  as  to  its  fpirit  j  fecondly,  by  a  great  majority  not  to 
4*  adopt  the  words  of  it }  and  thirdly,  that  the  amendments  be 
<*  referred  to  a  committee  as  above."  So  that  you  fee,  gentle 
men,  the  refult  of  this  debate  upon  Callander's  motion  is  to 
adopt  the  fpirit  of  it,  but  with  refpecl:  to  amendments  to  refer 
it  to  a  committee. 

Then,  gentlemen,  let  us  fee  what  the  minutes  fay  further  up 
on  this  fubjecl: :  "  Upon  the  28th  of  November  the  motion  is 
again  taken  into  confideration,  and  the  report  of  the  committee, 
to  whom  it  was  referred  to  make  the  amendments  upon  Callan 
der's  motion,  is  brought  up  :  "  Citizen  Sinclair  read  the  amend- 
"  ments  upon  Citizen  Callander's  motion,  as  agreed  upon  by  the 
"  committee,  and  it  was  agreed  upon  the  motion  of  Citizen  Blank, 
"  that  the  hqufe  mould  refolve  itfelf  into  a  committee  for  its  ma* 
*  ture  confideration.  In  the  courfe  of  the  converfation,  Citizen 
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«  Brown    gave  a  hiflory  of  the  Hahas  Corpus  Aff.   After  *? 
lent   difcuffion    of  th      q-.eftion,   pertinent    remarks,  and- 
nendments,  the  convention  was  refumed,   ai  d  the  whole    as 
*'  amended,  being  read  over,  the  members  itood  upon  their  feet 
'  and  folemnly  and  unanimduHy.  palled  the  refolulion  as  follows  " 
After  this  there  is  a  blank   of  a   ;  age   and    upwards,     which    I 
1  afterwards  fill  up  to  your  fatisfattion  :  in  the  mean  time,  I 
iha?J  go  on  with  thevminutes. 

''  Citizen  Gerrald  in  a  very  energetic    and  animated  addrefs, 
expreffed  hi,  happinefs  at  the  morion   patted  .   Citizen   Brown 
>wed  him  in  a  manly  fpeech,  and  proved  the   influence   of 
xecutive  government  over  the  parliament ;   Citizen  Mar- 
hen  read,  and  propofed  the  following   motion  :    That  a 
Committee  of  three  and  thefecretary,be  appointed  to  determine 
*  the  place  where  fuch  convention  of  emergency  (hall  meet,  that 
ich  place  (hall  remain  a  fecret  with  them,  and  with  the  fecre- 
tary  of  the  convention,  and   that   each   delegate   iliall,  at  the 
breaking  up  of  the  prefent  feffion,  be  entrufted  with   a  fealed 
I  letter,  containing  the  name  of  the  .lace  of  meeting;  this  let- 
"  ter  (hall  be  delivered  unopened    o  his  condiments,  the  receipt 
f  which    (hall  be  acknowledged  by  a  letter   to  the  fecretaty 
•elenred  in  the  fame  itate    until    the  period    (hall   arrive,  at 
"  which  it  (hall  be  deemed  neceffary  for  the  delegate  to  fet  off. 
This  motion  was  feconded  by  Citizen  Moffat  and  paffed  unani- 
"  mouily."  Now,  gentlemen,  let  us  go  back  to  the  blank,  which  I 
(hall  now  be  able  to  fill  up,  as  I  believe,  to  the  full  fatisfatfion  of 
every  man  who  hears  me  :  the  olank  is  to  be  filled  up  by  the  amended 
resolution  propofed  by  Sinclair,  which  amended  refolution  is  one 
of  the  papers,  two  copies  of  whir  h  were  found  in  Sinclair's  pof- 
Tion  when  he  was  apprehended  by  Lyon,  and   carried   to  the 
fhenff-clerk's  office,  there  inventoried,  and  now   Ive  upon   the 
table  :  one  of  them  appears  to  be  a  good  deal  blotted  and  inter 
lined,  which  is  entitled  at  the  back,  in  the  hand-writing  of  Mr. 
Aitchefon,  "Mr.  Sinclair's  amendment  of  Mr.   Callander^s  mo- 
1  tion"  and  that  important  paper,  I  muft  now  beg  to  read  to 
you,  fully  authenticated  as  it  is  :  «  Refolved,  that  the  following 
claration    and  refolutions  be  inferted  at  the  end   of  your 
And  you  will  now  attend   to   a  paragraph  in  the 
Gazetteer,  which  Rofs  took  down,  and  which  he  fays  he  doe* 
,  but  which  you  have  in  the  minutes,  in  the   G^ 
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and  in  the  indiclment.  "  Refolved,  that  this  convention, 
*'  coniidering  the  calamitous  confequences  of  any  a6l  of  the  le- 
"  gillature  which  may  tend  to  deprive  the  whole,  or  any  part  of 
"  the  people,  of  their  undoubted  right  to  meet,  either  by  them- 
"  feives  or  by  delegation,  to  di-fcufs  any  matter  relative  to  their 
*'  common  intereft,  whether  of  a  public  or  private  nature,  and 
<;  holding  the  fame  to  be  totally  inconfiftent  with  the  firft  pria- 
"  ciples  and  fafety  of  fociety,  and  alfo  fubverfive  of  our  own  and 
u  acknowledged  conftitutional  liberties,  do  hereby  declare,  before 
'*'  God  and  the  world,  that  we  (hall  follow  the  wholefome  example 
45  of  former  times,  by  paying  no  regard  to  any  a£l  which  mall 
'*'  militate  againft  the  conftitution  of  our  country  j  and  mall  con- 
"  tinue  to  affemble,  and  confider  of  the  beft  means  by  which  we 
"  can  accomplish  a  Real  Reprefentation  of  the  People,  and  Annual 
'"  Eledion,  until  compelled  to  defift  by  fuperior  force. 

'*  And  we  do  refolve, 

\"  That  the  firft  notice  given  for  the  introduction  of  a  Conven- 
'"  tion  Bill,  or  any  bill  of  a  fimilar  tendency  to  that  paffed  in 
"  Ireland,  in  the  latt  feiTion  of  their  parliament  j 

"  Or  any  bill  for  the  fufpenfion  of  the  Habeas  Corpus  AEi,  or 
"•the  aft  for  preventing  wrongous  Jmprifonment,  and  againft  un- 
"  due  delays  in  trials  in  North  Britain  j 

"  Or  in  cafe  of  an  invafion  j 

"  Or  the  admiffion  of  any  foreign  troops  whatfoever  into  Great 
"  Britain  or  Ireland  5  all,  or  any  one  of  thefe  calamitous  cir- 
""  cumftances,  mall  be  a  fignal  to  the  difFerent  delegates  to  re- 
li  pair  to  fuch  place  as  the  Secret  Committee  of  this  convention 
'*  (hall  appoint  5  and  the  firft  feven  members  {hall  have  power  to 
"  declare  \hz  fittings  permanent ;  and  twenty-one  {hall  conftitute 
4<  a  convention,  and  proceed  to  bufmefs. 

"  The  convention  doth  therefore  refolve,  That  each  delegate, 
"  immediately  on  his  return  home,  do  convene  his  conftituents, 
"  and  explain  to  them  the  neceffity  of  elefting  a  delegate,  or  de- 
"legates,  and  of  efiablifhing  a  fund  without  delay,  againft  any 
"  of  thefe  emergencies,  for  his  or  their  expence  j  and  that  they 
"  do  inftruft  the  faid  delegate,  or  delegates,  to  hold  themfelves 
*'  ready  to  depart  at  one  hour's  warning."  This  is  the  refolution 
which,  even  the  audacity  of  the  convention  dare  not  infertin  the 
minutes,  and  1  am  not  furprized  at  it — a  more  daring  infulttothe 
eftabliflied  government  of  the  country  never  exifted.  Gentlemen!, 
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upon  the  firft  part  of  it,  an  attempt,  or  fomething  like  one,  ws? 
made  by  the  counfel  t®  quibble  away  the  import  of  it,  that  they 
would  pay  no  regard  to  any  a£l  of  the  legiilature  j  that  is,  that  as 
foon  as  fuch  a  bill  was  brought  in,  they  would  meet,  and  endeavour 
to  prevent  it  from  paffing  ;  but  if  you  attend,  you  will  fee  this 
could  not  be  the  meaning  of  it,  it  is,  as  plain  as  words  can 
make  it,  a  refolution  upon  the  part  of  thefe  gentlemen,  to  bid 
defiance  to  the  legiflature  of  Great  Britain.  That  we  who  know 
better  than  you,  will  oppofe  force  to  force,  and  inftead  of  paying 
regard  to  it,  will  make  it  a  fignal  for  us  to  hold  a  Convention  of 
Emergency,  to  be  held  at  a  place  unknown  to  the  parties  them- 
felves,  to  be  fixed  by  a  fecret  committee,  and  that  each  of  the  de 
legates  (hall  be  entrufted  with  a  fealed  letter  containing  the  name 
of  the  place  of  meeting.  This  is  one  occafion  of  the  meeting  of 
the  convention  of  emergency,  but  it  is  not  the  only  one  ;  there 
is  another  which  well  deferves  your  ferious  confederation  ;  one  of 
the  cafes  fpecified  in  which  this  convention  were  to  meet,  in  a 
place  unknown  to  any  but  a  chofen  few  of  their  own  number,  is 
in  cafe  of  an  invafion.  Gentlemen,  this  is  not  entirely  a  fancied 
cafe  j  we  all  know  that  an  invafion  of  this  country  has  been  pro- 
jefled,  was  then,  and  is  yet  in  agitation,  (when  it  will  be  at 
tempted  God  only  knows)  by  its  moft  inveterate  foes,  not  as  in 
former  times  proceeding  from  a  rivalfhip  in  arms — a  conteft  of 
ambition — no,  the  objecl:  of  the  invafion  as  declared  by  thera- 
felves,  is  no  lefs  than  to  annihilate  the  Government  of  Great 
Britain  ;  to  cut  it  up  as  a  monftrous  piece  of  tyranny,  to  deftroy 
that  favorite  of  liberty  and  of  wifdom.  that  was  reared  by  our 
anceftors,  and  which  has  fo  long  been  the  glory  and  pride  of  every 
.Briton  and  the  admiration  of  mankind ;  and  which,  for  that  rea- 
fon,  has  been  fo  long  the  envy  of  our  foes.  This  conftitution,  in  the 
prefervation  of  which  is  involved  every  privilege,  every  public 
right,  and  I  will  add  to  it  every  domeftic  comfort,  is  by  this  inva 
fion  to  be  fwept  away  at  once  \  a  calamity  which,  if  it  ihould  hap 
pen,  (which  I  trull  it  never  wili,  but  no  thanks  to  thofe  gentlemen) 
than  compared  with  which,  what  is  there  in  the  hiftory  of  man 
to  equal  it  ?  Of  all  the  calamities,  of  all  the  punimments  that  ever 
were  inflicled  upon  a  nation,  if  the  whole  vials  of  divine  ven 
geance  were  to  be  exhaufted  upon  any  people,  or  all  the  calami 
ties  that  can  proceed  from  the  convulfions  of  nature,  or  peftilence, 
or  ftill  more  defolating  famine  j  I  fay  the  whole  of  thefc  calami- 
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tics  compared  with  a  fuccefsful  French  invafion,  I  might  for  my 
own  part,  confider  as  vifitations  of  kindnefs  and  companion  j  and 
yet  this  is  one  of  the  cafes  which  their  refolution  provides  for. 
This  is  thecrifis,  this  is  the  moment  which,  if  ever  it  fliould  occur, 
and  it  may,  God  knows  how  foon,  when  the  power  of  Britain 
muft  be  exerted.  Let  me  fyppofe  the  event,  that  the  French  af- 
fembled  near  our  coafts  j  fuppofe  them  (which  God  forbid)  either 
to  vanquifh  Britain  or  defeat  her  vigilance  and  arrive,  and  pre 
pare  to  land — in  that  awful  moment,  when  the  armies  of  Britain, 
I  truft,  under  their  fovereign  mail  mufter  upon  the  coaft  to  repel 
the  foe,  mall  carry  with  them  the  wiflies  of  every  good  citizen* 
every  thing  that  is  wife  and  good  in  the  country  giving  every  af- 
fiftance  in  their  power  j  in  that  dreadful  hour  where  are  we  to  find 
the  Britifh  Convention  ?  Do  we  find  them  aflembling  under  the 
banners  of  our  conftitution  ?  No,  they  tell  us,  that  it  is  their  re 
folution,  that  they  have  declared  before  God  and  the  world,  that 
in  that  hour  they  will,  confpirator-like,  flink  into  a  corner,  fliun 
their  fellow-citizens,  form  a  body  of  their  own,  and  meet  in  a 
place  where  they  themfelves  know  not,  and  is  only  to  be  un 
folded  by  the  opening  of  a  fealed  letter  when  the  hour  arrives. 

Gentlemen,  though  the  mind  of  man  can  only  be  viewed  by 
that  All-feeing  Eye  which  can  pierce  into  it,  yet  a  human  tribu 
nal  can  judge  of  intentions  from  a&ions  j  and  taking  the  a&ious 
of  thofe  men,  as  proved  by  the  moft  authentic  documents,  they 
were  dark,  they  were  dangerous. 

Gentlemen,  it  has  been  faid  that  it  might  be  theii  intention 
to  unite  themfelves  to  repel  a  foreign — to  repel  an  invafion. 
Had  that  been  their  intention,  would  they  have  chofen  to  fecret 
themfelves  from  the  reft  of  their  countrymen  ?  Were  they  fo 
mad  (and  mad  I  admit  they  were  in  many  things)  as  to  think 
that  a  hundred  men,  or  whatever  their  number  was,  were  fufficient 
to  repel  an  invafion  ?  No  5  to  a  foreign  foe,  fuch  a  force  as  theirs 
muft  appear  contemptible.  It  is  true,  they  were  formidable,  not 
by  their  numbers,  not  by  their  arms,  but  they  were  formidable 
by  being  an  enemy  within  our  own  bofoms.  This,  this  alone 
made  them  formidable.  As  to  its  being  their  intention  to  repel 
the  invafion,  it  is  too  eccentric,  I  am  fure,  to  gain  credit  from 
any  man. 

Gentlemen,  what  mighty  motives  had  this  convention  to  ft  and 
forth  to  repel  this  hoft  coming  againft  us  ?  Supnofe  the  period 
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•Arrived,  they  behold  the  power  of  Britain  affembled  under  itS 
lawful  fovereign  •,  there  they  fee  a  king,  a  government  which 
they  confider  as  no/better  than  a  dead  carcafe  j  there  they  fee  an 
ariflocracy  which  is  hateful  to  them.  Do  they  fee  univerfal  fuf- 
Frage  ?  No;  it  is  that  which  can  never  be  allowed  by  the  confti- 
tution  of  Britain.  But  what  is  the  cafe  ?  They  meet  in  a  dark- 
place.  What  do  they  meet  for  ?  To  obtain  univerfal  fuffrage. 
"What  do  the  invaders' offer  them  ?  Univerfal  fuffrage — you  (hall 
have  it  from  the  pure  fountain  head,  from  the  fource  of  every 
thing  that  is  wife  of  political  inflrudions,  from  the  fountain  head^ 
the  Convention  of  Paris.  You  fliall  have  no  ariflocracy — you 
(hall  have  no  religion,  if  you  pleafe  j  but  of  that  I  fay  nothing — 
you  (hall  have  primary  affemblies — you  (hall  have  every  one  of* 
thefe  things  which  you  appear  to  be  fo  remarkably  fond  of. 
Gentlemen,  it  is  unneceffary  for  me  to  carry  the  matter  fo  far  as 
to  fuppofe  that  this  pannel,  or  the  other  members  came  to  the 
dark,  the  defperate,  the  wicked  refolution  of  joining  the  foes  o£ 
Britain,  in  cafe  of  an  invafion,  it  is  by  no  means  neceffary. 
But  fuppofing  they  meant  to  go  no  further  than  what  they  declared, 
to  meet  in  a  lecret  place,  unknown  to  the  government  of  this 
country,  perhaps  to  negociate  with  a  foreign  enemy  ;  but  in  ei 
ther  way  their  intention  was  dark,  it  was  wicked,  it  was  crimi 
nal.  Gentleman,  with  regard  to  many  of  the  members,  I  do  in 
charity  believe,  that  they  concurred  in  this  refolution,  not  feeing 
the  precipice  on  which  they  flood,  unconfcious  of  the  end  to 
•which  it  tended.  But  I  am  forry  to  fay  that  is  an  apology  that 
will  not  do  for  Mr.  Gerrald  5  he  is  a  man  who  fupports  this  re 
folution,  and  follows  it  up  by  an  inflammatory  fpeech  ;  it  is 
impoflible  that  he  could  be  ignorant  of  the  point  to  which  it 
led  5  it  is  impoflible  he  could  be  innocent,  he  muft  be  more  or 
lefs  criminal,  and  the  fmalleft  criminality  that  can  be  afcribedis 
very  great  indeed,  far  more  than  fuflkient  to  fupport  the  charge 
ef  fedition  which  I  have  made  againft  him. 

Now,  gentlemen,  the  next  thing  is  the  fpeech  of  which  the 
thinutes  very  fhortly  fay,  "  Citizen  Gerrald,  in  a  very  energetic 
*'  and  animated  addrefs,  expreiTed  his  happinefs  at  the  motion 
*'  patTed."  Gentlemen,  1  fliall  only  read  o-ne  or  two  expreflions 
in  it,  and  you  will  attend  to  the  occafion  upon  which  this  fpeech 
\vas  made  j  it  was  made  juft  after  the  convention  had  paffed  this 
folemn  refolution  and  declaration  before  God  and  the  world  :  in 


Uu's  (late,  when  their  minds  were  in  this  fituation,  in  a  Hate  of 
avowed  holtility,  Mr.  Gerrald  rofe  up  and  made  afpeech,  adding 
fuel  to  the  flame,  he  fays,  "  Though  I  could  not  get  a  copy  of 
"  this  bill,  the  heads  which  I  have  read  are  Efficiently  explanatory 
*'  of  its  deteftable  principles  j  and  I^hope  the  meafures  which  has 
"  paiTed  this  night  will  convince  the  miniiler,  that  we  are  deter- 
u  mined  to  guard  againft  every  attempt  that  may  be  made  to  de- 
**  prive  us  of  our  rights.  And  though  by  fome  it  may  be  thought 
"  a  bold,  by  fome  a  daring  meafure,  yet  it  will  b«  found  the  beft 
w  for  the  fecuring  the  peace  of  our  country  j  for  if  fuch  a  law' 
u  were  fuffered  to  pafs,  if  men  were  not  allowed  to  utter  their 
"  complaints,  a  number  of  fierce  and  rancorous  paflioris  would 
11  arife,  and  we  would  feek  to  appeal  to  that  lad  terrible  deci- 
1  lion,  the  event  of  which  is  uncertain,  but  which  God  and  na- 
'  ture  allows. 

"  If  the  fervility  of  the  people  had  been  lefs;  if  they  had  dar 
ed  to  meet,  and,  in  place  of  murmuring,  to  have  told  their 
rulers  that  there  was  danger  in  feeking  to  deprive  them  of  their 
liberties,  we  would  not  have  had  to  adopt  this  refolution  to 
night;  but' when  I  faw  the  calm  deliberate  countenances  of  all 
prefent,  and  the  folemn  manner  in  which  it  was  pafled,  I  was 
convinced  that  it  would  not  only  be  a  refolution  of  words,  but 
a  rule  of  action." 

Gentlemen,  upon  the  reading  of  this  fpeech,  you  will  confi- 
r  that  it  was  addrefled  to  a  number  of  perfons  who  had,  a 
w  minutes  before,  come  to  the  refolution  of  flying  in  the  face 
the  legiilature,  which  is  fo  plain  that  I  {hall  fay  no  more 
out  it. 

Gentlemen,  I  have  now  gone  through  the  charges  in  the  in- 
ftment,  and  I  think  I  have  eftablifhed  every  one  of  them  in 
ch  a  way  as  muft  have  given  you  fatisfa&ion.  The  only  part 
the  charge  that  remains  is,  that  at  the  time  the  magiftrates 
me  to  difperfe  them,  even  after  that  Mr.  Gerrald  again  takes 
e  chair,  and  would  not  leave  it  till  he  Was  turned  out  ;  they 
daring  that  the  difperfion  was  of  no  confequence,  for  they  had 
clared  themfelves  permanent.  Upon  that  it  is  unneceffary  to 
y  any  thing,  becaufe  you  heard  the  evidence  that  was  givert 
ion  it  j  and  you  will  give  it  fuch  attention  as  you  think  proper. 
Thus  I  have  endeavoured  to  lay  before  you  what  appeared  to 
:  to  be  the  moft  material  parts  of  the  charge  againft  this  gen- 


tleman,  fubitantiated  by  that  evidence  which  appears  to  me  ill 
fatisfaclory  j  and  as  the  pannel  has  produced  no  evidence,  it  is* 
impoflible  for  me  to  fee  what  defence  he  may  make.  I  (hall  only 
fay,  in  general,  that  if  he  difputes  the  fact,  I  refer  you  to 
the  evdience  now  lying  upon  the  table.  If  he  fays  that  the 
facts,  fuppofing  they  are  true,  are  not  criminal,  I  appeal  to  your 
own  common  fenfe,  I  appeal  to  your  own  judgments,  to  the 
judgments  of  every  court  of  law  who  have  ever  decided  in  cri 
minal  cafes.  If  he  mould  fay,  notwithftanding  all  (for  his  coun- 
fel  infmuated  fornething  of  the  kind),  that  headed  from  the 
pureft  intentions,  and  that  his  intentions  were  innocent,  I  muft 
tell  you,  that  with  regard  to  the  abfolute  purity  of  his  intention, 
it  is  impoffible  for  human  penetration  to  fee ;  that  muft  be  refer, 
ved  in  every  cafe  to  the  laft  day,  when  every  truth  muft  conic 
out  y  but  you,  as  well  as  every  other  tribunal,  muft  judge  accord 
ing  to  the  evid-nce  and  according  to  the  fa&s  as  they  lie  before 
you  j  and  from  thofe  facls  1  think  I  have  fatisfied  you,  that  then 
intentions  were  feditious,  wicked,  and  criminal.  I  (hall  trouble 
you  no  further  upon  this  cafe,  but  leave  it  to  your  decifion.  I 
have  Hated  the  grounds  upon  which  I  think  myfelf  entitled  to 
demand  a  verdlft  of  guilty. 

MR.  GERRALD. 

Gentlemen  of  the  jury,  Mr.  Solicitor  General  has  told  youj 
with  great  truth  and  folemnity,  that  the  caufe  of  which  you  art 
at  prefent  the  judges,  is  one  of  the  moft  important  which  evd 
came  before  man  for  the  purpofe  of  determination. 

Gentlemen,  if  at  an  early  period  of  my  life  it  had  been  anjj 
nounced  to  me,  that  the  tafk  of  defending  the  rights  and  privij 
leges  of  nine  millions  of  people  would  have  devolved  upon  ma 
a  fimple  individual,  I  (hould  certainly,  from  my  youth  up,  havj 
devoted  my  whole  time,  with  unremitting  application,  that  1 
might  be  enabled  to  execute  fo  facred  and  important  a  truft.  Unj 
fortunately,  though  a  confiderable  period  has  intervened  betweej 
the  time  of  my  being  ferved  with  an  indictment  and  my  trisJ 
yet  I  have  been,  in  a  great  meafure,  diftracled  by  various  avffl 
cations,  and  my  health  much  impaired  by  continual  fickneffi 
From  my  duty,  however,  no  earthly  confederation  mall  indu<^| 
me  to  ihrink.  I,  this  day,  come  forward  to  advocate  a  caul 
than  which  the  fun  never  (hone  upon  one  of  more  deep  and  ge- 
neral  concernment  j  and,  impreffed  with  this  awful  confideratiott 
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I  advance  to  it  with  a  tremor  that  fhakes  every  fibre  of  my  frame. 
But  whatever  be  the  refult  of  this  clay's  deliberation,  I  {hall  al 
ways  look  back  to  the  part  which  I  have  taken,  with  the  con- 
fcloufnefs  of  a  man  who  has  endeavoured  well  5  for,  however 
weak  the  flefti  may  be,  the  fpirit  is  ftrongly  inclined  to  the 
fervice. 

Gentlemen,  the  ftate-profecutions  which  agitated  and  difgraced 
the  middle  of  the  laft  century  were  by  no  means  of  the  fame  im 
portance  with  thofe  of  the  prefent  day. 

The  contetl  between  John  Hampden  and  the  crown  retted 
folely  upon  this  queftion  ;  whether  the  crown  or  the  parliament 
fhould  have  the  power  pf  raifmg  the  fupplies ;  but  it  was  always 
Allowed  that  the  object  of  thefe  fupplies  was  the  advancement  of 
the  general  happinefs.  The  caufe  which  you  are  called  to  decide 
upon  is  not  merely  a  matter  of  pecuniary  confideration  ;  you  are 
called  upon  to  decide  whether  man,  who  is  by  his  nature  focial 
and  rational,  ihall  meet  in  fociety  for  the  purpofe  of  improving 
his  faculties,  and  exercifing  thofe  powers  of  reafon  which  the 
common  Father  of  us  all  has  given  us,  to  enlighten  our  under- 
Handings  and  enoble  our  hearts ;  or,  whether  by  relinquishing 
every  thing  that  is  virtuous,  every  thing  that  is  praife-worthy, 
every  thing  that  is  valuable  in  the  condition  of  our  humanity,  we 
ihall"  be  reduced  to  a  iituation  beneath  the  beads  that  perilh. 

Gentlemen,  as  an  Englishman,  I  will  not  fay  a  ftranger  in  this 
country,  for,  from  being  members  of  the  fame  community  we 
have  the  fame  friends  and  the  fame  foes;  and  the  articles  of  the 
Union,  I  believe,  fay,  that  the  natives  of  both  countries  are  en 
titled  to  the  fame  privileges — yet  as  an  Englifliman,  I  cannot  but 
confider  my  fituation  as  varying  in  fome  meafure  from  that  of  a 
native  of  this  country.  In  England,  had  I  committed  the  fup- 
pofed  crime  charged  againft  me,  the  procefs  would  have  been  very 
different.  The  prefent  legal  procefs  too  much  refembles  thoic  in- 
ftituted  in  the  laft  century,  when  profecutions  upon  profecutions 
were  inftituted  for  the  purpofe  of  destroying  the  freedom  of  our 
country  :  I  fay,  the  proceedings  of  the  High  Court  of  Judiciary 
too  much  refemble  the  proceedings  of  the  Star  Chamber  before  it 
was  abolimed.  We  have  not  in  this  country  the  advantage  which 
we  have  in  England  of  the  bills  being  originally  found  by  a  grand 
jury.  We  have  not  afterwards  the  privilege  of  a  petty  jury  fe- 
Jcfted  entirely  by  the  iheriffj  but  I  underftand  that  the  affize  is 


firft  appointed   by  the  public   profecutor,  from  which  fifteen  are 
afterwaids  felected  by  the  court. 

This  circumftance  did  not  however  deter  me,  (though  it  was 
frequently  urged  amongft  other  arguments)  from  coming  down 
here  to  take  my  trial.  No;  when  the  fcourges  of  the  late  pro- 
fecutions,  and  the  melancholy  fate  of  the  profecuted  were  held 
over  my  head,  I  was  not  to  be  deterred  from  doing  my  duty ; 
though  by  many  I  was  confidered  as  devoted  a  vidim  as  Regulus 
departing  into  voluntary  exile,  or  like  Curtius  plunging  into  the 
gulf  for  the  falvation  of  his  country. 

Gentlemen,  informations   began  in   England  during  the  reign 
of  one    of  our   worft   princes,  Henry   VII,   who  filled   his  pri 
vate  coffers  by  the  plunder  of  his  fubjefts.     In  conformity  to  this 
procefs.  I  am  forry  to  acquaint  you,  that  I  was  brought  before  the 
fheriff  of  this  county  by  the  operation,  not  by  the  regular  fervice, 
of  a  warrant.      When  I  was   taken   up  I  aiked    for    the   warrant* 
but  it  was  refufed.      My  temper,   I  ttuft.   is  mild    and    peaceful  j 
though,   in  England  had  a  fimilar  procefs  taken  place,  the  officer 
might  have  paid   for  his  irregular  condud  with  the  forfeiture  of 
his  life.      But  that  was  not   my  purpofe  5  for  as  truth  is  my  only 
objecl,  fo  reafon  is  my  only  weapon.     My  papers  were  taken  out 
of  my  bureau  and  carried  before  the  meriff.     Knowing  that  thofc 
papers  could  contain  nothing  to  criminate  me,  I  claimed  them  as 
my   property,  and   figned  the    claim  without   any  hefitation-     I 
am  (hocked,  however,  to  think  that  fo  grofs  a  proceeding  ihould 
take  place  in  any  country  as  a  difclofure  of  fecrets  by  taking  pri 
vate  papers.     Since  the  original    feizure  of  my  papers,    a  private 
letter  has  been  arrefted  in  its  paflage  to  me  from  London,  and  in 
an  attempt  to  fee  the   contents,  has    been    deftroyed  without  it's 
ever  reaching  me.     I  demanded  what  could  be  the  objedl  of  this 
procedure.    I  was  informed  that  it  was  for  the  purpofe  of  collect 
ing  evidence  againft    me.     '['his  coliea-.on  of  evidence  then,  it 
feems,  may  be  made  with  impunity  in  Scotland,  by  as  grofs  a  vio 
lation  of  the  laws  of  the    land,    as    cert  m    other  collections  are 
made,  of  which  the  collectors  when  taken  are  afterwards  hanged. 
Gentlemen,   the  Solicitor    General  acknowledged  with    much 
candor,   that  if  he  could   not    prove  the   criminal  intention,   he 
could  prove  nothing.      It  is  upon  this  grand   principle  that  I  reft 
ray  defence;  it  is  neither  upon  h-gal  chicanery  nor  legal  quibbles, 
theie  would   be  unworthy  ot   the  cauie  in  which  I  am  engaged. 
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If  the  criminality  cf  the  intention  alone  can  conftitute  the  offence* 
either  in  a  legal  or  moral  point  of  view,  I  truft  I  mall  be  able  to 
make  out  fo  clear  a  cafe,  notwithstanding  the  calumnies  which 
the  lying  breath  of  rumour  may  have  caft  upon  me,  that  you 
yourfelves,  difcarding  prejudices  which  it  is  poflible  you  may  have 
imbibed,  will  retire  from  this.  Court  as  fully  fatisfied  of  my  inno 
cence  as  I  am  myfelf. 

Gentlemen,  if  fugitation  is  in  the  eye  of  law  deemed  a  pre- 
fumption  of  guilt,  appearance  by  parity  ef  reafon  muft  be  deemed 
a  prefumption  of  innocence.  Notwithstanding  the  prefling  feli 
citations  and  ftrong  inducements  held  out  to  me  by  the  fociety 
who  delegated  me,  and  who  would  have  paid  my  bail,  I  deter 
mined  to  come  down  and  appear  before  you.  Can  there  then  ex- 
ill  a  ftronger  proof  of  the  confcieufnefs  of  the  purity  of  my  own 
intentions,  than  my  having  voluntarily  appeared  before  that  tri 
bunal  which  I  might  have  fhunned,  and  from  which  innocence 
itfelf  has  often  fled  ? 

Gentlemen,  though  it  does  not  come  immediately  before  you, 
I  do  conceive  that  my  being  brought  to  trial  at  this  particular 
time  is  a  harfli  and  rigorous  meafure  j  and  it  is  rather  remarkable 
that  on  the  laft  Monday,  a  period  which  was  marked  for  the  firfi 
day  of  my  trial,  and  when  I  appeared  here  before  the  Court,  our 
Reprefentatives  in  Parliament  were  in  fact  fitting  in  judgment  up 
on  thefe  very  judges;  nor  do  I  think  it  would  have  degraded  the 
dignity  of  their  functions,  if  they  had  acted  with  le(s  heat  and 
with  more  deliberation,  and  had  patiently  waited  till  the  refult 
of  the  proceedings  of  the  High  Court  of  Parliament  had  been 
known  upon  their  conduct. 

Gentlemen,  the  hiftory  of  Britain  furnimes  us  with  abundant 
inftances  of  the  interference  of  the  legiflature  to  correct  judicial 
errors.  In  the  cafe  of  Hampden,  which  was  a  period  that  muft 
be  dear  and  valuable  to  every  Englimman,  the  parliament,  by 
their  interference,  prevented  the  robbery  of  the  fubject,  by  the 
arbitrary  fiat  of  the  crown.  It  is  not  fit,  I  own,  that  they  fhould 
interfere  where  the  public  is  not  deeply  interefted  j  but  where  it 
is,  they  are  bound  lo  do  fo  in  juftice  to  their  reprefentatives,  and 
they  always  have  done  fo.  Nay,  they  have  gone  further,  and 
where  the  neceflky  was  great,  they  have  even  come  to  a  refolu- 
tiwn  in  point  of  law,  contrary  to  the  judgment  of  a  court  of  law, 
jl  to  the  opinion  oi'  ten  out  of  twelve  judges.  In  cafe  the 
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judges  violated  the  law  (a  circumftance  which  in  the  late  cafes 

is  yet  to  be  determined),  or  where  they  fufpecled  any  undue  in- 
fiuence,  either  in  the  exertion  or  the  fupport  of  the  prerogative, 
by  officers  of  the  crown,  or  by  judges,  they  have  always  inter- 
pofed.  Is  it  pofTible  to  forget  or  to  controvert  either  their  con 
duct,  or  the  propriety  of  it,  in  the  great  cafe  of  (hip-money, 
which  was  firft  brought  into  queftion  by  Mr.  Hampden,  a  pri 
vate  gentleman,  who,  fo  far  from  regarding  the  trumpery,  petty- 
fogging  confideration  of  damages,  declared,  that  he  would  not 
pay  it  were  it  but  one  farthing,  if  pretended  to  be  demanded  of 
right,  and  by  colour  of  law  5  and  yet  proceeded,  according  to 
my  lord  Clarendon's  own  account,  with  great  temper  and  mo 
deration  in  that  fuit.  His  lordihip  adds,  "  and  all  the  world 
"  knows  that  never  any  caufe  had  been  debated  and  argued 
"  more  folemnly  before  the  judges,  who,  after  long  deliberation 
"  among  themfelves,  and  being  attended  with  the  records  which 
"  had  been  cited  on  both  fides,  delivered  each  man  his  opinion 
"  and  judgment  publicly  in  court,  and  fo  largely,  that  but  two 
*'  jU(Jges  argued  in  a  day."  Ten  of  them  folemnly  pronounced 
their  opinion  for  the  right  claimed  by  the  crown,  and  which  it 
had  regularly  exercifed  for  four  years  immediately  preceding  : 
but,  as  Lord  Clarendon  obferves,  (Lord  Clarendon  was  a  mo 
narchical  man,  much  attached  to  Charles  I.)  "  the  judgment 
'*  proved  of  more  credit  and  advantage  to  the  gentleman  condemned 
41  than  to  the  king^s  Jervice,  however,  (adds  he)  thefe  errors  in 
"  government  were  not  to  be  imputed  to  the  court  at  that  time, 
fi  but  to  the  fpirit  and  over  activity  of  the  lawyers  of  the  privy- 
44  council,  who  mould  more  carefully  have  prefcrved  their  pro- 
"  feflion  and  its  profeffors  from  being  profaned  by  thofe  fervices 
<l  which  have  rendered  both  fo  obnoxious  to  reproach." 

Gentlemen,  this  circumftance,  I  apprehend,  is  an  object  very 
important  for  your  confideration,  and  which,  I  truft,  will  have 
fome  influence  in  the  guidance  and  direction  of  your  verdict  j 
inafmuch  as  you  find  that  in  England,  in  a  cafe  where  ten  out  of 
twelve  of  the  judges  gave  their  opinions  againft  the  defendant, 
yet,  ftill  their  fentence  was  reverfed  at  a  higher  tribunal,  that  of 
Parliament.  The  fentence  was  reverfed,  and  even  Clarendon,  a 
monarchical  man,  who  comes  down  to  us  under  great  purity  oi 
character,  tells  you,  "  that  thefe  profecutions  were  inftituted  an< 
"  carried  on  by  the  crown  lawyers  who  were  over  active  in  th« 


w  execution  of  their  duty,  and  kad  fubje&ed  them  and  the  pro- 
*'  feflion  as  obnoxious  to  reproach." 

Gentlemen,  the  indictment  contains  againft  me  four  charges* 
I  mall  endeavour  briefly  (in  order  that  I  may  take  up  as  little  of 
your  tim«  as  poflible)  to  ftate  thefe"  charges  fpccifically,  and  to 
give  as  fpecific  anfwers  to  thofe  charges,  as  the  combined  opera 
tion  of  my  underftanding  and  my  confcience  direct  me  to  give. 

The  fiift  charge  is  of  fo  extraordinary  a  nature,  that  it  was 
fome  time  before  1  could  bring  myfelf  to  fit  down  to  a  ferious 
refutation  of  it  j  and  upon  any  occafion  not  fo  important  as  the 
prefent,  I  ihould  either  have  combat|ed  it  with  the  weapon  o£ 
ridicule,  (of  which,  even,  it  is  hardly  deferving)  or  have  thrown, 
it  bebind  me  with  filent  contempt.  I  have  been  charged  with. 
making  ufe  of  French  terms,  though  it  has  been  proved,  as  I 
fliall  prefently  ihew,  that  this  charge,  ridiculous  as  it  is,  is  alfo 
fallacious. 

Gentlemen,  it  is  a  moft  extraordinary  thing,  that  fuch  a 
charge  (hould  be  made  in  a  country,  againft  a  native  of  that 
part  of  the  kingdom,  I  fpeak  not  of  Scotland,  but  of  England, 
where  all  our  old  law  proceedings  are  in  that  very  language. 
The  writings  of  the  venerable  Littleton,  whofe  tenures  contain 
the  whole  de&rine  of  our  law  of  landed  property,  upon  which 
my  Lord  Coke,  the  great  Oracle  of  Englim  Law,  has  written 
his  Commentaries,  are  in  the  French  language. 

JBritton,  and  other  writers  of  as  great  authority,  though  o£ 
more  remote  antiquity,  and  who  are  deemed  the  legal  patriarchs 
(as  it  were)  in  the  hiftory  of  jurifprudence,  wrote  in  French  j 
and  the  king  himfelf,  even  at  this  period,  never  gives  his  affent 
or  refufal  to  any  a&  of  parliament  which  binds  the  fubjecl,  with 
out  exprefling  himfelf  in  the  language  of  that  country. 

Gentlemen,  I  fay  not  this  for  the  purpofe  of  vindicating  my 
felf  from  thefe  charges,  for  it  has  been  proved  to  you,  clearly, 
from  the  evidence  of  Rofs,  that  thefe  French  terms  were  of  his 
own  infertion.  But  I  cannot  help  thinking  that  a  fpirit  of  male 
volence  dictated  that  part  of  the  charge,  and  that  thefe  invidi 
ous  infertions  were  made  for  the  purpofe  of  infufing  into  your 
minds  an  idea  that  I  wifhed  to  co-operate  with  France,  with 
whom  we  are  now  at  war:  and  I  am  the  more  authorifcd  to  Hate 
this  as  ihe  firft  Hidi&ment,  with  which  I  was  ferved,  was  to 
tally  devoid  of  thefe  charges,  and  they  have  only  been  intro- 
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dluccd  in  the  fecond.  But  thcfe  terms  were  the  pepper  and  fait 
to  feafon  the  difh  for  the  gratification  of  the  palate  of  the  crown 
lawyers,  and  I,  it  feems,  was  to  be  offered  up,  like  another 
Theycftes,  as  a  viftim  for  the  banquet. 

Gentlemen,  the  next  charge  againfi  me  is  that  of  having  ufed 
the  word  citizen.  It  was  faid  upon  a  former  occalion  by  the 
Solicitor  General,  that  the  ufe  of  the  term  was  in  itfelf  innocent, 
and  in  many  circurnftances  might  undoubtedly  be  proper  j  but 
liere,  again,  he  made  a  diftinclion.  If  a  man,  in  the  year  1745, 
(faid  he)  had  walked  the  ftreets  with  a  white  cockade,  it  would 
have  been  highly  criminal  j  but  now  the  action  would  be  per 
fectly  harmlefs.  becaufe  there  is  no  party  exifting  amongft  us 
of  an  attachment  to  whom  it  might,  be  interpreted  as  an  emblem. 

But,  gentlemen,  1  hope  your  underftandings  will  not  be  per 
verted  by  language  of  this  kind,  as  you  muft  fee  a  moft  material 
and  effential  difference  between  marchin  ;  up  the  ftreet  with  a 
white  cockade,  and  uling  the  term  citizen.  The  ufmg  of  this 
term,  though  it  may  by  fome  be  deemed  ridiculous,  can,  by  none, 
be  judged  criminal.  The  word  citizen  is  a  term  of  peace,  and 
denotes  that  relationfhip  in  which  we  (land  to  each  other,  as 
members  of  the  fame  community,  for  the  performance  of  our 
civil  duties ,  whereas  the  wearing  of  a  cockade  is  the  emblem  of 
a  military  occupation,  and  in  the  1745  was  a  particular  and 
avowed  emblem  of  hoftility  to  the  government  of  the  country. 

Gentlemen,  the  next  part  of  the  charge  is,  that  thefe  meet 
ings  were  illegal  and  feditious.  Now  their  illegality,  I  appre 
hend,  muft  depend  either  upon  one  or  other  of  thefe  three  prin 
ciples  j  either  on  the  name  Convention  which  we  took,  the  prin 
ciples  which  that  convention  intended  to  eftabliih,  or  the  man 
ner  in  which  they  conducted  themfelves  after  they  met.  Take 
away  thefe  three  things  and  no  charge  remains,  consequently  no 
ground  of  criminality.  With  regard  to  the  firft,  our  affumption 
of  the  name  of  Convention,  I  am  fure  your  own  underftandings 
•will  inform  you,  and  it  is  a  pofition  to  which  the  crown  lawyers 
have  affented,  that  to  take  a  particular  name  does  not  conftitute 
a  crime.  Many  refpe£table  gentlemen,  in  point  of  fortune  and 
talents,  met  in  a  Convention,  exprefsly  fo  called,  for  a  Reform  in 
the  Scottiih  Boroughs,  in  Edinburgh,  and  though  their  views 
were  different  from  ours,  (till  it  (hews,  that  the  bare  affumption 
of  that  name  does  not  conftitute  an  offence  in  the  eye  of  the  law. 


Our  crime  niuft  then  depend  cither  upon  the  principles  which 
the  Britiih  Convention  intended  to  eftablifh,  or  the  manner  in 
which  they  conduced  themfelves  when  met. 

Gentlemen,  in  a  caufe  To  facred  as  the  prefent,  I  would  fcorn 
to  tell  a  lie  to  fave  my  life.  I  boldly  avow,  and  I  hope  the  rea- 
fons  on  which  I  fhall  defend  the  principles  will  be  equal  to  the 
confidence  with  which  I  make  the  aflkrtion,  that  our  objecl  was 
to  procure,  by  peaceful  means,  Annual  Parliaments  and  Univerfal 
Suffrage  j  and,  in  fo  doing,  notwithftanding  all  the  declamation 
that  has  been  urged  againft  it,  I  fhall  endeavour  to  convince  you 
that  the  eftablifhment  of  thefe  principles  is  not  only  conformable 
to  every  maxim  of  found  government,  but  congenial  to  the  fpirit 
of  the  Britiih  Conftitution  itfelf.  In  order,  gentlemen,  to  afccr- 
taln  the  fit  ft  point,  that  Univerfal  Suffrage  (perfons  incapacitated 
by  crimes  and  infanity  excepted)  is  in  fact  confonant  to  the  firft 
principles  of  all  good  government,  it  will  be  neceffary  that  we 
take  fome  ihort  review  of  tke  fundamental  principles  of  fociety 
itfelf.  The  great  object  of  the  focial  infthuticn.  the  great  ob 
ject  for  which  men  form  themfelves  into  fociety  is,  I  apprehend^ 
the  fafe  enjoyment  of  their  lives  and  property.  If,  then,  in  the 
earliert  ftages  of  fociety,  every  man  poflefied  a  right  to  the  pre- 
fervation  of  his  life,  and  alfo  to  the  peaceable  enjoyment  of  his 
property,  it  follows  of  courfe,  that  the  mode  of  government, 
which  is  beft  calculated  for  the  attainment  of  thofe  ends  for 
which  government  itfelf  was  inftituted,  muft  be  precifely  that 
very  mode  of  government  which  all  reafonabie  beings  would 
wifh  to  fee  univerfally  adopted  amo<  gft  men.  Now,  as  every 
man  claims  from  nature,  a  right  of  judging  for  himfelf  on  the 
beft  manner  of  promoting  his  own  intereft,  and  as  no  individual 
is  born  with  any  diftinguiming  mark  of  pre  eminence  over  his 
fellow  men,  or  with  any  character  of  exemption  from  the  ordi 
nary  frailties  of  human  nature,  fo  every  act  of  authority  exercifed 
by  one  man  over  another,  or  by  a  legiflature  over  the  collettive 
body  of  the  people,  unlefs  it  be  exercifed  by  the  confent  of  the 
individual,  or  of  the  collective  body  of  the  people  governed, 
muft  be  an  act  of  tyranny.  The  right  of  the  exercife  of  the  un- 
derftanding  is  the  nobleft  privilege  of  our  nature,  and  indeed  is 
infeparable  from  our  condition  as  moral  agents  j  moral  agency, 
in  fact,  being  nothing  elfe,  but  the  being  guided  by  the  dictates 
I  cf  our  own  understandings  and  conferences  in  preference  to  thofe 


of  another.  And  if,  after  the  enactment  of  pofitiVe  law,  ws  iui>'- 
ftiit  to  its  authority,  from  which  our  private  judgment  may  hava 
revolted,  it  is  only  becaufe  a  greater  number  of  reafonable  per- 
fons  confenting  to  the  law,  than  of  thofe  diffenting  from  it,  car 
ries  with  it  the  ftrongeft  preemption,  that  the  palling  fuch  law 
Bas  been  the  refult  of  a  greater  portion  of  reafon,  than  its  rejec 
tion  would  have  been — that  it  is  founded  in  juftice  and  truth, 
and  therefore  more  conducive  to  the  great  ends  of  fociety,  inak 
much  as  it  has  received  the  authoritative  ftamp  of  the  approba^- 
tion  of  the  greater  number  of  its  members,  who,  in  all  well  re 
gulated  communities,  being  equally  entitled  tt>  a  participation  of 
its  benefits,  muft  of  courfe  be  equally  interefted  in  promoting 
its  welfare. 

It  is  not  true,  that  when  men  agree  to  erecl:  a  government 
they  give  up  any  portion  of  their  rights  ?  No  -,  they  only  adopt 
a  different  mode  of  enjoying  them.  They  give  up  nothing  j  but 
b  >  combining  their  own  particular  force  with  the  force  of  others, 
they  adopt  a  plan,  by  which  they  are  enabled  to  poffeis  jheir 
rights  in  greater  fecurity.  All  juft  government,  therefore,  being 
only  a  delegation,  it  cannot  be  armed  with  more  power  than  k 
derives  from  the  confent  of  them  over  whom  it  is  exercifed.  Now, 
as  prior  to  the  eftablifliraent  of  government,  no  man  had  a  right 
to  take  from  another  any  property  without  his  confent,  and  as  all 
juft  authority  exercifed  by  any  government  muft  be  derived  from 
the  people  fo  the  government  (which  is,  in  other  words,  a  na 
tional  affociation  for  general  good"  cannot  of  right  txercife  any 
power,  which  one  individual,  before  government  was  eftabliihed, 
was  not  authorifed  to  exercife  over  another.  Hooker,  to  whom 
Queen  Elizabeth  always  applied  the  juft  epithets  of  learned  and 
judicious,  affcrts.  that  the  principle  which  I  have  juft  ilated  is 
the  only  folid  foundation  of  all  legiflative  authority.  Laws  they 
are  *or,  fays  he,  which  public  approbation  hath  not  made  fo- 
Boookers  Ecclcs.  Pol.  lib.  i.  f*£l.  10.  And  Mr.  Locke  exprcfs 
ly  fays,  that  "  as  goverment  cannot  be  iupported  without  great 
"  charge  C  a  truth  which  we,  God  knows  !  feel  every  day  to  our 
"  coft,)  fo  it  is  fit  that  every  one  who  enjoys  his  (hare  of  the  pro- 
"  teaion,  (hould  pay  out  of  his  eftate  his  proportion  for  the  main- 
"  tainance  of  it.  But  [I ill  it  mujl  be  with  his  own  confent,  i.  e. 
"  the  confent  of  the  majority,  giving  it  either  by  themfelves.  or 
«  fcheir-  reprefentativcs  chofen  by  them.  For  if  any  one  fra! 


*'•  -claim  a  power  to  lay  and  levy  taxes  on  the  people,  by  his  own 
4i  authority,  and  without  fuch  confent  of  the  people,  he  thereby 
44  invades  the  fundamental  law  of  property,  and fubverts  the  end 
"  of  government  FOR  WHAT  PROPERTY  HAVE  i  IN  THAT  WHICH  AN- 

'*  OTHER  MAT,  BY  RIGHT,  TAKE  WHEN  HE  PLEASES  TO  HIMSELF  ?"  Here 

'then,  Gentlemen,  is  the  dotlrine  of  Univerfa/  Suffrage  exprefsly 
laid  down.      For  as  no  man,  in  a  ftate  of  fociety,  can  be  altoge 
ther  without  property,  either  inherited   or  acquired  by  his  daily 
labour,  and  as  every  man  in  the   country  pays,  a  tax  to  govern 
ment,  either  directly  to  the  tax-gatherer,  or  indirectly  through 
the  commodities  which  he  confumes,  which  all  taxes  ultimately 
affect,  fo  it  appears  to  me  clear  as  the  light  of  Hearen,  that  every 
man  of  adult  years,  not  incapacitated  by  crimes  or  infanity    has 
,a  RIGHT  TO  A  VOTE  ;  otherwife  he  may  exclaim,  in  the  language  of 
Mr.  Locke,  "  what  property  have  1  in  that  which   another  may 
"  by  right  take  when  he   pleafes  to  himfelf  ?"  That  government, 
then,    gentlemen,  which  is  not  a  govenment  of  c onfent,  mult  of 
neceflity,  be  a  government  of  ufurpation. — After  all,  there  are  but 
three  modes  (except  a  man  allows  himfelf  to  be  a  public   mendi*- 
cant)    in  which   money  paffes  from  man   to  man  j    by  force,    by 
fraud,  or  confent.     The  firft.  it  will   not   be  contended,  except 
by  conquerors   or  highwaymen,  can   ever  eftablifh  a  juft  ground 
of  poffeflion.     By  the  operation  of  the    fecond   principle,    I   am 
afraid,  it  does  pafs,  whenever  a  man  pays  a  tax  in  a  government 
in  which   he   is  not   reprefented.     During   the   American    war, 
Lord  Camden,  the  firft  law  authority  in  England,  and  now  prc- 
fiijent  of  the  council,  repeatedly  afferted,  that  "  taxation  and  re- 
*'  prtfentation  ivere  infe par  able?    Now,  if  his  lordihip  meant  any 
thing  by  the  word  reprefentation,  he   certainly  muft  have  meant 
adequate  reprefentation,  for  no  other  deferves  the   name,  or  an- 
fwers  the  end  j  which  adequate   re,prefentation  is  well  explained 
by  Sir  Thomas  Smith,  a  writer  of  great  note  and  authority,  in 
his  Commonwealth  of  England,  p.  37.     "  Every  Englishman," 
fays  he,  *'  is  intended  to  be  prefent  in  parliament,  either  in  per- 
**  fon,  or  by  procuration  and  attorney,  of  whatever  pre  eminence, 
"  ftate,  dignity,  or  quality  foever  he  be,  from    the  prince  to  the 
"  loweft  perfon  in  England.     And  the  confent  of  the  parliament 
**  is  taken  to  be  EVERY  MAN'S  confent."     Here  is  the  doctrine  of 
Univerfal  Suffrage^  laid  down  in  words  as  ftrong  as  the  Engliih 
language  can  afford.     It  was  then  to  repair  thefe  ravages,  which 
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time,  whom  my  Lord  Bacon  terms  the  grcatcft  INNOVATOR,  had 
occafioned,  that  the  British  Convention  fat  ;  it  was  not  to  deform 
our  conftitution,  but  to  reftore  it ;  it  was  not  to  promote,  but  to 
prevent  its  deftru&ion,  that  we  affembled.  Befides,  gentlemen, 
if  the  principle  which  Mr.  Locke  again  ftates  (fee  book  on  Go 
vernment,  p.  236.)  be  juft,  u  that  the  prefervation  of  property 
"Being  the  great  end  for  which  man  enters  into  fociety,"  it  ne- 
ceflarily  fuppofes  and  requires,  that  the  people  {hould  have  pro 
perty,  without  which  they  rauft  be  fuppofed  to  loie  that  by  en 
tering  into  fociety,  which  was  the  end  for  which  they  entered 
into  it  j  too  grofs  an  abfurdity  for  any  man  to  cwn.  Men,  there 
fore,  in  fociety,  having  property,  they  have  fuch  a  right  to  the 
goods,  which,  by  the  law  of  the  community  are  theirs,  nobody 
hath  a  light  to  take  their  fubftance,  or  any  part  of  it  from  them, 
-without  their  own  confent.  If  fuch  then,  gentlemen,  is  the 
principle  which  ought  to  regulate  the  intercourfe  between  man 
and  man  in  the  common  affairs  of  life,  by  how  much  more  ought 
that  principle  to  be  obferved  by  the  legifliature  itfelf,  to  whom 
the  moft  facred  of  all  trufts  has  been  committed,  and  whofe  breach 
of  any  found  and  falutary  principle  will  be  the  more  criminal,  in 
proportion  as  fuch  breach  will  be  more  extenfively  mifchievous  ? 
Thefe  are  the  principles  of  a  man,  who  has  a  long  time  defeiv- 
edly  palfed  for  one  of  the  greateil  mailers  -of  reafoning  which 
England  ever  produced;  who  wrote  in  exprefs  vindication  of  the 
Revolution,  and  who,  afterwards,  held  a  place  under  King  William 
(and  would  to  God  places  had  been  always  as  worthily  beftowed!) 
until  he  went  to  receive  the  final  reward  of  his  labours,  from  that 
Being,  who  will  always  confer  it  upon  thofe  who  deferve  it  well. 
Gentlemen,  it  is  worthy  of  remark,  that,  not  only  fpeculative 
-writers  upon  government,  but  writers  upon  municipal  law,  Sir 
"William  Blackftone  himfelf,  a  judge,  (hould  lay  down  the  fame 
principle,  not  in  exprefs  terms  indeed,  but,  as  you  will  fee,  very 
flrongly  by  implication.  He  fays,  "  In  a  free  ftate,  every  man 
"  who  is  fuppofed  a  free  agent"  (and  unlefs  a  man  is  incapacita 
ted  by  crimes  or  infanity,  every  rational  being  may  be  fo  deno 
minated)  *'  ought  to  be  in  fome  meafure  his  own  governor." 
Sff  Black.  Comment,  oflavo  tditien,  page  158.  Now,  if  words 
have  any  meaning,  what  does  this  eftablifls,  but  the  do&rine  of 
UNIVERSAL  SUFFRAGE  ?  For  I  know  of  no  oiher  definition  of  ii- 
berty,  thaa  that  thofc  who  are  bound  by  the  law,  {hould  have  z 
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f hare  in  the  making  of  it,  either  perfonally.  or  by  deputy;  and 
no  other  idea  of  ilavery,  than  that  itate  in  which  nun  are  govern 
ed  without  this  confent.  Men  who  make  laws  foi  me,  may  in 
deed  Impudently  tell  me  that  I  am  free,  for  men  may  lie  5  but 
unlefs  I  have  fome  lhare  in  in  the  appointment  of  thofe  who  are 
to  govern  me,  I  can,  in  no  lenfe,  be  faid  to  be  my  own  governor  j 
but.  on  the  contrary,  have  no  more  concern  with  the  govern 
ment  of  my  country,  than  I  have  with  thole  of  Turkey  or  Mo 
rocco.  Now.  if  the  rtrid  obfervance  of  this  principle  be  neceflary 
to  give  government  a  moral  right  to  take  away  the  property  of 
the  fubjed,  in  how  far  greater  degree,  fhould  the  fame  principle 
be  obferved.  as  alone  conilituting  a  foiid  ground  of  authority, 
which  can  empower  the  legiflation  to  frame  laws,  for  a  breach  of 

^vhich  men  ate  to  be  depiived  of  their  lives  ? It  has  been  {aid 

alfo  that  the  plan  of  univerfal  fuffVage  is  vilionary  and  impractic 
able.  But  this  obfervation,  if  true,  though  it  may  mark  the  plan 
itfclf  as  abfurd,  mutt  neceflarily  difcharge  from  blame  all  thofe 
who  have  propofed  it.  For  a  nonentity,  like  a  phantom,  is  not 
to  be  dreaded,  and  a  plan  that  is  attended  with  no  danger  is  cer 
tainly  no  object  of  legal  profecution.  No,  gentlemen,  our  Cre 
ator,  I  am  confident,  has  placed  every  thing  that  is  valuable, 
every  thing  that  is  nect  ffary  for  our  happinefs,  within  the  grafp  of 
human  attainment.  If  then  we  mould  wantonly  indulge  wiflies, 
and  puriue  objects,  which  are  neither  proper  for  us.  nor  attain 
able,  the  true  and  only  punifhment  mould  be  (as  it  muft  be)  the 
fruflration  of  our  hopes,  and  the  anguiih  of  our  difappointment. 
If  like  children  we  cry  for  the  moon,  like  children  we  (hould 
cry  on. 

But,  fortunately  for  me,  gentlemen,  my  experience  enables  me 
to  give  a  flat  contradiction  to  the  pofition  advanced.  I  myfelf, 
redded,  during  four  years,  in  a  country  where  every  man,  who 
paid  taxes,  had  a  right  to  vote;  I  mean  the  commonwealth  of 
Pennfylvania,  I  was  an  eye-witnefs  of  many  elections  which 
took  place  in  Philadelphia,  the  capital  of  the  ftate,  an  induftrious 
and  populous  city,  and  can  fafely  affert,  that  no  one  riot  ever  en- 
fued.  For,  in  truth,  gentlemen,  the  reprefentative  had  no  in- 
tereft  diliind  from  his  conftituents  ;  the  office  which  he  under 
took  was  rather  a  burthen  than  a  benefit,  and  as  the  government 
was  too  poor  to  purchafc.  and  the  people  too  virtuous  to  barter 
sway  their  liberties,  (even  if  the  cafe  had  been  otherwife)  fo  the 


deputy,  though  he  had  every  opportunity  to  ferve,  had  no  temp 
tation  to  fell  his  conftituents.  What  then  has  been  found  by  ex 
perience  to  be  wholefome  food  for  Americans,  can  never  prove 
hurtful  or  poifonous  to  Britons,  the  parent  flock  from  whom 
Americans  are  defcended. 

Gentlemen,  I  am  aware,  that  every  practice  and  inftitution  is 
alone  dcfenfible  upon  its  own  intrinfic  merits,  and  the  reafon  of 
the  thing  \  yet  the  adoption  of  any  principle  by  men  eminent  for 
virtue  and  learning,  is  certainly  no  fmall  preemption  df  thefound- 
nefs  of  the  principle  itfelf.  Gentlemen,  Sir  William  Jones,  a  name 
toodiflinguifhed  in  literature  to  derive  fplendour  from  any  encomi 
ums  I  can  beftow  upon  it,  and  whohasa&ed  as  a  judge  for  more  than 
twelve  years  in  India,  previoufly  to  his  departure  publiihed  a  traft 
in  which  he  vindicated  the  doctrine  of  Umverfal  Suffrage.  At  a 
very  early  period  of  my  life,  I  was  honoured  with  the  friendfhip 
and  patronage  of  this  gentleman,  and  I  am  fure  he  would  deeply 
feel,  even  after  this  long  feparation  any  calamity  which  might 
befal  me  ;  a  calamity  (if  it  be  one),  certainly,  not  altogether, 
but  in  fome  meafure,  perhaps,  produced  by  convcrfation  with 
thoije  whofe  pra&ices  were  pure,  and  whofe  principles  I  conceived 
to  be  juft,  and  who  were  therefore  obj-.-cls  of  reverence  among1 
men.  Yet  this  very  gentleman,  at  this  very  period,  holds  an 
office  of  great  truft  and  great  emolument  in  his  inajefty's  impor 
tant  fettlcment  of  Bengal,  and  unfe^is  thofe  facred  fountains  of 
juftice  which  gladden  and  rcfrefti  fifteen  millions  of  men. 

Gentlemen,  having  now  proved  to  you  that  the  principles  of 
which  I  am  accufed  muft  be,  in  fact,  the  principles  of  all  good 
government,  and  that  they  have  been  fupported  by  the  greateft 
of  all  human  authorities  j  I  {hall  now  prove,  I  truft,  equally  to 
your  fatisfaclion,  from  incontrovertible  hiftorical  documents,  that 
they  are  alfo  congenial  to  the  fpirit  of  our  conflitution. 

Gentlemen,  Montefquieu  has  told  us,  that  the  rudiments  of  our 
excellent  conftitution  are  to  be  fought  and  found  in  the  woods  of 
Germany ;  where,  as  Tacitus  informs  us,  all  were  free,  and 
where  all  were  entitled  to  deliberate  upon  matters  of  national 
importance.  No  prcpofal  could  pafs  into  a  law,  binding  upon  the 
people,  which  had  not  been  approved  by  the  people. 

"  De  Germania.  De  minoribus  rebus  PRINCIPES  confuhant^  de 
fi  majonbus  OMNES.  Ita  /amen  ut  ea,  quoquc,  quorum  penes  plebem 
11  vrbitrium  efyapud  principes  PROTR.ACTENTUR."  I  have  adopted  the 


reading  of  Colerui  and  ./Eadalius  in  preference  to  the  common 
reading  which  it  pertraSlentur^  and  which  correfponds  to  the 
<arziGx\fvtff&*i  of  the  Greeks,  the  proper  bufinefs  of  the  ancient  fe- 
nates. 

Gentlemen,  in  the  earlieft  flages  of  fociety,  when  commrece 
was  icarce  budding,  almoft  every  inhabitant  held  a  certain  por 
tion  of  land  :  and  as  land,  alone  in  thofe  days,  was  the  fund 
from  which  taxes  were  raifed  to  fupport;  the  expenccs  of  govern 
ment,  fo  every  land  holder  (of  which  defcription  was  almolt  every 
member  of  the  community)  had  a  right  to  vote.  Squire,  in  his 
view  of  the  Anglo  Saxon  Government,  a  book  of  very  profound 
refearch,  (Gentlemen,  Squire  was  Archdeacon  of  Bath,  and  after 
wards  Bifhop  of  St.  Davids,  and  it  is  certainly  no  part  of  the 
Epifcopal  function  to  diffeminate  feditious  dodrines  among  the 
people)  Squire  tells  us,  the  affairs  of  the  country  were,  at  that 
time,  conducted  by  the  king,  the  witenagemot  and  the  mycle- 
gemot.  The  witenagemot,  or  kings  court,  was  an  aflembly 
of  the  beft  and  the  wifeft  men  in  the  nation,  correfponding  to  what 
our  privy  council  is,  or  (I  beg  pardon  of  our  ancetiors)  corre 
fponding  to  what  a  privy  council  ought  to  be.  The  myclegemot, 
on  the  other  hand,  were  a  body  chofen  by  the  people  at  targe, 
correfponding  to  what  the  principles  of  our  conftitution  fuppofe 
the  parliament  fhould  be,  a  real  reprefentation  of  the  people. 
"  The  Witenagemot  (fays  Squire,  fee  p.  190)  were  perfons  fup- 
"  pfed  to  be  beft  acquainted  with  the  exigencies  of  the  public. 
*'  It  was  their  duty  to  proptyfe  what  they  thought  moft  expedient 
"  for  the  good  of  the  whole ;  the  new  laws,  efpecially,  feem  all 
**  to  have  been  drawn  up  and  prepared  by  them,  though  nothing 
"  which  they  did  of  this  kind  was  obligatory  to  the  community, 
"  until  it  had  received  the  general  confirmation."  How  was  this 
general  confirmation  to  be  brought  about,  but  by  the  vote  of 
erery  freeman  /  a  term  applicable  to  all,  except  fuch  as  were  in  a 
ftate  of  perfonal  llavery,  who  upon  the  Norman  conquclt  were 
denominated  villains  j  a  fet  of  men,  cotrefponding  to  what,  your 
lordfhips  well  know,  the  civil  law  calls  adfcfipti glcbce ;  but  who 
have  ceafed  to  exift  in  this  country  for  near  a  century  and  a  half, 
villainage  being  formerly  abolifhed  by  an  acl  of  parliament,  paffed 
in  the  early  part  of  the  reign  of  Charles  II.  As  it  is  ftriclly 
conformable  to  the  fpirit  of  our  conftitution,  to  continue  all  laws 
and  cuftonw  infworem  libertatis,  fo  perfonal  flavery  being  norr 


courfe  entitled  to  all  thofe  privileges  which  even  the  exprefs  letter 
of  our  early  constitution  conferred  upon  them,  as  defcribed,  ex- 
ercifed,  and  enjoyed  in  their  fulleft  extent. 

Gentlemen,  this  was  the  form  of  goveinment,  which  in  a  very 
early  period  prevailed-,  thefe  were  the  principles  whith  flourifhed 
during  the  reign  of  the  Great  Alfred,  than  whom  never  lived  a 
purer  legiflator  j  and  who,  Hume,  in  exprefs  terms,  tells  us,  ap 
proached  as  nearly  to  human  perfection  as  the  infirmities  of  hu 
man  nature  would  admit.  If  then,  gentlemen,  thefe  doctrines 
are  conformable  not  only  to  the  univerfal  principles  of  juiHceand 
of  reafon  ;  if  they  are  fo  exprefsly  maintained  by  fo  refpectable  an 
authority  as  that  of  Mr.  Locke  j  if  they  are  implicitly  aflented 
to  by  fo  refpeclable  judge  as  Sir  William  Blackftone,  (for  the 
words  "  every  man  is  his  own  governor,"  mean  that,  or  they 
mean  nothing)  if  they  have  been  publicly  avowed  by  Sir  William 
Jones,  who,  in  point  of  learning,  yields  to  no  man  to  whom  this 
kingdom  has  given  birth,  fince  the  days  of  Lord  Bacon  ;  1  cannot, 
finely,  be  charged  with  innovation  and  a  defign  to  difturb  the 
public  peace,  for  having  circulated  principles  that  have  long  been 
current,  and  which  men  of  fo  diftinguifhed  reputation  have  ac 
quired  fame  in  fupporting. 

Gentlemen,  1  know  much  nonfenfe  has  been  talked  about  vir 
tual  reprefentation :  but  if  reprefentation  be  not  real,  it  is  no 
reprefentation  at  all.  I  wifh  to  God  that  the  fupporters  of  vir 
tual  reprefentation  would  impofe  on  us  only  virtual  taxes,  and 
inflict  virtual  puniftiments ;  but  this  they  will  not  do :  there 
fore,  till  that  event,  I  do  not  think  they  have  any  right  to  more 
than  virtual  taxation.  Gentlemen,  I  lay  down  thefe  principles 
as  fubjects  for  your  confederation  merely  ;  for  I  hold  that  every 
inconvenience  is  to  be  borne  for  the  prefervation  of  the  general 
peace.  But  whenever  governments  a£l  directly  contrary  to  the 
end  for  which  they  were  mftituted;  when,  inftead  of  being  the 
guardians,  they  become  the  oppreilors  of  our  liberties,  common 
fenfe,  common  juftice,  and  exprefs  law  authorities,  will  tell  us 
they  are  no  longer  objects  of  obedience  :  and  this  our  anceftors 
confirmed,  when  they  efta  lifhed  the  Revolution. 

Gentlemen,  I  am  not  fo  well  ikilled  in  the  hiftorical  antiquities 
of  Scotland  as  I  could  wi(h,  or,  perhaps,  as  it  was  my  duty  to 
have  been  j  but  I  beg  you  will  carry  this  principle  continually 


in  your  minds,  that  if  fuch  have  been  the  privilges  of  England, 
and  if  this  country  is  entitled,  by  the  articles  of  union,  to  the 
fame  privileges,  I  fee  no  offence  in  wiihing,  and  attempting  to 
effeS,  that  Scotfmen  fhould  be  admitted  to  a  participation  of  the 
fame  rights.  I  have,  in  my  hand,  a  book  of  the  late  Dr.  Stuart, 
who  has  written  upon  the  public  law  and  conftitution  of  Scot 
land,  in  which  are  feveral  paffages  that  favour,  very  much,  the 
do&rines  1  have  laid  down,  and  which,  at  the  fame  time,  prove 
a  ftrong  fimilitude  between  the  ancient  Scottilh  and  Engliih  con- 
flitutions.  "  In  the  body  of  the  laws'  of  William  the  Lyon,  who 
"  began  to  reign  in  the  year  1165,  are  thefe  notices:  djjifa 
"  regis  WiHitlmi,faBa  apud Perth,  quam  epifcopi,  abbates,  comitcs, 
"  bar  ones  9  thani,  et  TOTA  COMMUNITAS  REGNI,  tencre  Jirmiter  jura- 
"  verunt."  "  An  affize  of  King  William,  made  at  Perth,  which 
*'  the  biihops,  abbots,  knights,  barons,  thanes,  and  the  whole  com- 
"  munity  of  the  kingdom,  firmly  fwore  to  maintain."  Cap.  7.  And 
again,  "  jlatuit  rex  per  concilium  et  ajfenfum  TOTIUS  COMMUNITATIS 
"  su.fi."  "  The  king  hath  ena&ed  by  the  advice  and  confent  of 
"  his  whole  community."  Cap.  4.  The  preamble  to  the  laws  of 
Robert  I.  is  alfo  in  thefe  .words  "  habitoqne  folemni  tracJatu,  cum 
*'  epifcopis,  abbatibus,  prior ibus,  comitibus,  baronibus,  et  a/iis  mag- 
"  natibus,  DE  COMMUNITATE  TOTIUS  REGNI  ibidem  congregatis,fuper 
u  variif  et  arduis  negotiis^  &c.  "  The  constitution  was  greatly 
"  treated  of,  with  the  bifhops,  priors,  knights,  barons,  and  other 
"  great  perfonages,  of  the  whole  community  of  the  kingdom,  at  the 
"  fame  time  gathered  together,  upon  various  and  arduous  af- 
"  fairs."  So  when  John  Baliol  told  Edward  I.  that  he  "  could  not 
"  and  dared  not  exprefs  any  fentiment  which  concerned  his 
"  kingdom  without  confulting  his  people,"  he  meant  fomething 
more  than  the  fan&ion  of  the  prelates,  the  nobles,  and  the  ten 
ants  in  capite.  Ry/ey  Placet.  parL  p.  1^9,  an.  1293.  And 
Dr.  Stuart,  that  profound  and  laborious  antiquarian,  pofitively 
fays,  that  "  the  expreffion  of  Baliol  is  eafily  comprehended,  and 
"  had  a  reference  to  the  whole  kingdom."  (See  Obfervations- 
concerning  the  Public  Law  and  Conjlitutional  Hiflory  of  Scot 
land,  p.  334.)  The  expreffion  Magnates,  or  great  men,  which 
is  found  in  the  ftatute  of  Robert  I.  that  I  have  juft  quoted, 
may,  I  am  aware,  be  fuppofed  to  apply  only  to  perfons  of 
done  away,  and  all  Britifti  citizens  being  freemsn^  they  are  of 
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lugher  rank,  yet,  upon  examination,  it  will,  I  am  confident,  be 
found  ftriftly  applicable  to  the  rcprefentation  of  the  people,  the 
tsta  communitas.  For  in  England  it  appears  exadlly  in  the  fame 
fenfe  :  and  we  know,  both  from  Rvmer  and  Petit,  that  in  that 
kingdom,  noki*,  moft  noble  mon  iiiuflnous,  mtfl  precious  feignors, 
manfeigno'S  andy/rr,  were  appellations  of  the  Commons.  Here, 
then,  is  a  proof,  that  in  the  early  period  of  the  hiftory  of  Scot 
land,  the  whole  community  of  tfie  kingdom,  (z.  e.  every  free  man) 
not  collectively,  no  doubt,  but  reprefentauvely,  were  concerned 
in  pafling  thofe  laws,  which  they  alfo  fwore  they  would  firmly 
maintain. 

Gentlemen,  I  cannot  account  for  this  coincidence  between  the 
conftitutional  forms  and  principles  of  England  and  Scotland,  at 
fo  earlv  a  period  of  our  hiftories,  without  fuppofmg  that  they 
Tnuft  be  congenial  to  the  natural  order  of  all  government  itfelf  j 
and  that  thefe  deviations  which  have  fince  been  made  by  the 
ravages  of  time,  have  been  the  abufes  of  the  conflitution,  and 
not  the  principles  of  it. 

Gentlemen,  the  third  charge  againft  me  is  that  of  having  urged 
arguments  in  fupport  of  annual  parliaments  j  though  1  have  heard 
from  very  refpeclable  authority,  no  lefs,  I  believe,  than  one  of 
the  learned  lords  upon  the  bench,  he  did  not  conceive  there  was 
any  material  objection  to  fuch  a  meafure.  He  gave  indeed  no 
decifive  opinion  upon  it;  but  he  feemed  to  think,  that  a  mere 
peaceful  difcuflion  of  the  fubjeft  of  annual  parliaments  would  not 
render  a  man  an  object  of  criminal  profecution  by  the  laws  of  this 
country.  But  I  go  further  j  I  apprehend  that  annual  parliaments 
may  be  fupportcd  as  well  by  the  reafon  of  the  thing,  as  by  an- 
cient  ufagej  and  upon  this  plain  principle,  that  power  long  con 
tinued  is  too  apt  to  corrupt  the  difpofition  of  the  poffeiTor,  and 
tbat  a  people,  when  they  intruft  fo  facred  a  charge  as  that  of  mak 
ing  laws,  (the  abufe  of  which  may  work  a  cleftruftion  of  their 
lives,  and  the  ruin  of  their  property)  cannot  be  too  vigilant  iu 
obferving  the  conduct  of  thofe  to  whom  they  delegate  this  truft, 
nor  too  quick  in  recalling  them  whenever  they  abufe  it.  By 
long  parliaments  we  lofe  the  great  advantage  which  our  confli- 
ution  has  provided,  of  curing  the  evil,  before  it  grows  confirmed 
and  defperate,  by  the  gentle  method  of  chufmg  a  new  reprefen- 
tative  j  and  the  people  are  by  confequeoce  reduced  to  have  no 
4>ther  alternative,  than  that  of  fubiaitting  or  refilling  j  though 
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fubmitting  will  be  as  grievous,  and  refinance  much  more  diffi 
cult,  when  the  legijlature  betrays  its  trufl,  than  when  the  ting 
alone  abufes  his  power.  Betides,  fhort  parliaments,  ihould  they 
become  fuddenly  corrupt,  carry  with  them  their  own  corrective  j 
for,  "  leeches,  and  other  blood-fucking  worms,  as  Davenant  well 
*'  obferves,  are  engendered  in  Handing  pools  j  flowing  waters 
"  do  not  corrupt  nor  breed  fo  many  infects." 

It  is  a  melancholy  fact,  but  it  is  a  very  certain  one,  that  par 
liaments  have  generally  been  dangerous  in  proportion  as  they 
have  been  long. 

The  long  parliament  (peculiarly  fo  denominated,  on  account 
of  the  length  of  time  which  they  fat)  that  fat  in  the  reign  of 
Charles  I.  I  believe  were  pretty  inftrumental  in  bringing  the  head 
of  that  unfortunate  monarch  to  the  block.  I  cannot,  therefore- 
believe,  that  long  parliaments  can  be  fupported  by  gentlemen, 
who  avow,  that  their  intention  is  to  defend  monarchical  princi- 
ciples ;  when  a  long  parliament  was  that  which  overturned  the 
monarchy,  and  beheaded  the  fovereign.  1  he  Houfe  of  Com 
mons,  which  fat  for  fo  long  a  time  in  the  reign  of  Charles  II, 
were  fo  notorious  for  their  profligacy,  that,  Rapin  afiures  ust 
one  half  of  them  were  bribed  by  the  court  of  France  .  probably, 
the  other  half  by  our  own. 

Gentlemen,  I  am  well  aware  that  it  may  be  faid,  that  if  elec 
tions  were,  more  frequent,  greater  tumults  would  enfue.  I  ap 
prehend  the  reverfe  of  this  pofition  is  exactly  the  truth  5  for,  it 
might  be  worth  the  while  of  a  member  of  parliament  to  get 
elected  under  the  corrupt  influence  of  the  Miniller,  when  he  ic 
in  for  feven  years  though  not  when  he  is  in  only  for  one^ 
for,  knowing  that  he  muft,  at  the  end  of  a  year  give  an 
account  to  his  constituents,  he  would  take  greater  care  how 
he  executed  the  important  trufts  committed  to  him,  than  if  he 
was  delegated  for  a  large  time.  If  then,  gentlemen,  the  ob 
ject  of  getting  into  parliament  wo-uld  not  be  fuch  as  to  make  it 
a  ftronger  inducement  for  perfons,  in  general,  to  become  mem 
bers  of  courfe  tumults  would  not  fo  frequently  enfue  at  gene 
ral  elections  as,  to  our  misfortune  and  difgrace,  they  do  under 
the  prefent  fyftem. — In  fupport  of  this  doctrine  of  annual  parlia 
ments,  I  am  fortified  by  the  authority  of  a  gentleman  who  is, 
and  who  has  long  been,  a  member  of  the  Houfe  of  Commons, 
I  mean  Mr.  Alderman  Sawbridge,  who  weaned  out,  at  laft,  by 
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continual  difappomtments,  has  abandoned  his  project,  not  from 
conviftion,  but  defpair.  The  treafury  bench,  indeed,  folito 
more,  u  according  to  cuftom,'1  never  made  Alderman  Sawbridge's 
propofal  the  fubjecl  of  difciifiion }  but,  as  often  as  the  motion 
was  made,  coolly  negatived  it,  by  the  dead  eloquence  of  numbers. 

Gentlemen,  parliaments,  you  rauft  recoiled,  were  annual, 
till  the  time  of  Henry  VIII.  He  was  the  firft  who  broke  in 
upon  the  cuftom  of  annual  parliaments  ;  and  he,  1  truft,  will 
never  be  brought  forward  as  an  authority  ;  as  he  was  a  monfttr 
of  whom  it  was,  emphatically,  laid,  "  that  he  fpared  no  man  in 
"  his  wrath,  nor  woman  in  his  luft  $"  and,  who  diftinguifhed  him- 
felf  during  a  long  and  a  bloody  reign,  by  opprefling  his  fubjecb, 
and  beheading  his  wives.  Beiides,  gentlemen,  as  the  great  ob- 
jec't  of  the  SOCIAL  INSTITUTION  is  to  call  forth,  to  their  fulleft  ex 
ertion,  the  aggregate  faculties  of  all  thofe  who  are  members  of 
it,  for  the  purpofe  of  producing  the  greateft  poffible  fum  of  hap- 
pinefs  $  fo,  if  this  cuftom  of  annual  parliaments  were  revived 
(for  they  arc  not  innovations)  it  would  introduce  many  more 
int.o  public  bufmefs,  who  are  now  excluded  from  it,  and  whofe 
minds  being  inflamed  and  invigorated  with  a  love  of  glory,  and 
3  paflion  for  promoting  the  public  weal,  would  roufe  themfelves 
from  that  fupinencfs  which  invites  oppreflion,  and  which  is  too 
often  the  bane  and  deftruclion  of  nations.  For,  undtr  the  pre- 
fent  fyftem,  many  perfons  having  fcarcely  any  concern  with  the 
government,  except  as  they  are  called  to  fupport  it  by  the  pay 
ment  of  taxes,  they  either  grow  carelefs  and  indifferent  about 
the  rneafurc  which  it  adopts,  or  feek  to  better  their  condition  by 
recourfe  to  violence. 

Gentlemen,  it  appears  that  fuch  alfo  was  the  law  of  Scotland  j 
for  I  find  by  a  ftatute  paffed  in  the  I  ft  parliament  of  James  VI. 
in  the  year  1587,  "  it  is  ordained,  that  the  commiffioners  of  all 
"  the  fchirrefTdom.es  of  this  realme  be  elected  be  the  freehalders 
"  forefaids,  at  the  firft  head  court  after  Michaelmes  sw/r/p." 
It  is,  therefore,  no  new  doctrine  in  Scotland  any  more  than  it 
is  in  England.  And  I  find  by  an  article  of  the  CLAIM  or  RIGHTS 
that  the  Old  Scottifh  Conftitut.ion  was  to  be  reftored  j  which 
claim  of  rights  certainly  took  place  after  the  pafling  of  that 
aft,  and  which  aft  conftitutes  an  effential  branch  of  the  Scottifh 
.Conftitution. 

A  very  eminent  writer,  gentlemen,  upon  annual  parliaments, 


Begins  his  book  with  this  very  remarkable  obfervation,  M  w&trv 
**  annual  election  ends*  Jlavery  begin  s^  And  he  Itates  preciiely 
the  reafons  that  I  have  ftated  to  you,  that  if  power  continues 
long  in  the  fame  hands,  it  has  a  tendency  to  corrupt,  and  that 
it  (hould  not  only  be  delegated  for  the  benefit  of  thole  over 
whom  it  is  exercifed,  but,  that  it  Ihould  alfo  be  delegated  in 
fuch  a  manner  as  to  prevent  any  permanent,  if  not  immediate 
abufe  of  it. 

Gentlemen,  I  now  come  to  the  period  of  the  Revolution, 
an  event  which  eilabliihed  our  conrtitution,  ^it  is  faid  )  a  con- 
ftitution,  however,  which  weak  men,  I  fear,  praife  without 
underltanding,  and  which  wicked  men  violate  while  they 
praife.  i  he  Englim  delegates  have  ..een  charged  with  an  in 
tention  of  having  come  to  this  country,  for  the  purpofe  of 
deftroying  thofe  advantages  and  benefits  which  the  iubjecls 
of  the  two  united  kingdoms  derived  from  that  glorious 
event.  If  the  charge  could  be  brought  home  to  us,  it  would 
not  be  merely  a  tranfportation  to  Botany  Bay  which  ought  to 
be  our  fate,  but  an  execution  at  the  gallows.  But  the  charge  is 
totally  unfounded,  and  1  am  furprifed  that  it  has  been  brought 
forward  by  perfons  in  particular  fituations,  fmce  that  charge, 
like  many  others,  will,  upon  examination,  recoil  on  the  heads  of 
thofe  who  made  it.  I  will  ihew  you,  gentlemen,  that  the  bene 
fits  of  the  Revolution  have  been  done  away,vbut  not  by  us;  for 
it  was  our  purpofe  to  revive  them.  Has  it  not  been  proved,  by 
Mr.  Wharton,  in  the  Houfe  of  Commons,  in  a  fpeech  to  which 
no  anfwer  was  given,  that  not  one  fingle  veftige  remains  of  the 
v/holefome  regulations  which  the  Revolution  produced.  I 
know  that  it  is  treading  over  beaten  ground  ;  but,  I  truft,  you 
will  not  think  your  time  ufelefsly  confumed,  when  it  goes  to 
eftablilh  a  point,  upon  which  my  guilt  or  innocence  materially 
depends.  1  (hall  now  read  to  you  extracts  from  a  pamphlet,  of 
which  I  am  not  alhamed  to  avow  myfelf  the  author*  entitled 
*'  addrefs  of  the  Brttifh  Convention  to  the  people  of  Great  Bri 
tain,1'  and  which  was  drawn  up  by  me  at  their  exprefs  diredion: 
"  The  fpirit  of  Alfred  again  rofe  to  animate  the  councils  of 
"  his  regenerated  country.  Scotland,  which  had  long  groaned 
44  under  the  domination  of  an  auftere  and  infolent  ariftocracy? 
"  was  called  in  to  fhare  with  her  brethren  of  England,  the  bleiT. 
**  ings  of  freedom,  which  Ihe  had  contributed  to  produce. 


11  Placemen  and  penfioners  were  excluded  ly/awftom  the  Houfe 
44  of  Commons,  left  a  fenfe  of  their  dependance  on  the  crown 
44  (liould,  as  it  mult,  make  them  forgetful  of  their  duty  to  the 
44  people.  Parliaments  were  not  to  fit  for  more  than  three  years, 
44  fmce  power  long  continued  is  commonly  abufed,  as  thofe  en- 
"  trufted  with  it,  are  too  prone  to  forget  the  hand  which  gave, 
44  and  the  purpofe  for  which  it  was  given.  Ministers  were  made 
44  anfwerable  for  the  counfels  which  they  afforded,  and  the  throne, 
"  now  guarded  by  the  vigilance,  and  fuftained  by  the  love  of  all 
44  its  fubjecls,  was  no  longer  a  fan&uary  for  the  treachery  of  it* 
"  fervants 

"  Friends  anci  Countrymen,  thefe  wife  and  wholefome  prori- 
44  fions,  which  were  once  the  boalt  and  fecurity  of  Britons,  now 
'*  form  only  an  objecl  of  melancholy  remembrance.  They  are 
44  buried  in  the  fame  fepulchre  with  the  bodies  of  our  anceftors* 
44  In  many  parliaments,  which  have  fitten  fince  the  Revolution, 
44  placemen  and  penfioners  have  been  fo  numerous,  astocontroul 
44  the  will,  while  they  violated  the  rights  of  the  people.  Since 
"  that  time,  parliaments  have  more  than  doubled  the  term  of 
44  their  duration,  not  by  an  appeal  to  the  voice  of  their  electors, 
44  but  by  the  arbitrary  effort  of  a  felf  conftituted  authority. 
41  Judging  from  this  fpecimen,  and  drawing  the  natural  inference, 
44  that  what  has  been  done  may  be  done  again,  we  know  of  no 
41  barrier  or  fecurity,  at  prefent  exifting,  to  prevent  a  future 
44  parliament  from  enlarging  the  term  of  their  duration  to  twenty 
44  years,  or,  if  it  fuits  their  intereft  or  ambition,  from  declaring 
44  themfelves  perpetual.  The  refponfibility  of  minifters  has  be- 
"  come  an  empty  name.  Crimes,  which  during  former  periods, 
44  would  have  called  down  upon  the  heads  of  their  guilty  authors 
44  the  juft  vengeance  of  an  injured  nation,  have  been  only  a  paff- 
44  port  to  opulence  and  power.  The  people  of  Britain  have  feen 
*4  the  very  minifters  who  difmembered  the  empire,  fquandered 
"  a  hundred  millions  of  money,  and  poured  out  the  blood"  of 
"  more  than  a  hundred  thoufund  of  their  fellow-fubjecls  in  a 
"  cruel  and  defperate  conteft,  again  recalled  into  the  confidence 
44  of  their  fovereign,  and  loaded  with  the  honors  and  emoluments 


**  of  the  empire. 


14  Thus  you  behold,  that  the  fpirit  of  thofe  regulations,  which 
the  Revolution  produced,  is  fled,  and  what  remains  is  only  the 
dead  carcafe  which  encumbers  the  ftatute  book.  We  now  afk, 
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**  who  arc  thofe,  that  are  guilty  of  innovation  ?  Is  it  that  band 
"  of  hirelings,  to  whom  corruption  is  food,  or  is  it  we,  who 
"  wiih  only  to  reftore  the  priociples  of  our  Saxon  anceilors, 
"  which  gave  us  freedom,  and  that  facred  compact  which  con- 
"  firmed  it  at  the  Revolution  ?  If  the  foundations  of  the  throne 
"  are  ihaken,  are  they  fhaken  by  us,  who  fcek  only  to  replace 
"  it  on  thofe  folid  grounds,  on  which  it  was  originally  erected;  or, 
"  are  not  they  rather  Ihaken  by  thofe  who,  with  hollow  profef- 
"  fions  of  loyalty  in  their  mouths,  have  fought  to  eftabliih  the 
44  authority  of  the  crown,  by  the  renovation  of  thofe  practices 
'**  which  banilhed  the  Stuarts,  and  by  the  violation  of  thofe  prin- 
"  ciples  which  elevated  the  Brunfwicks  ?  We  cherilh  the  confti- 
"  tution  of  our  anceftors,  not  as  a  fpeculativc  bauble,  but  as  a 
"  practical  good ;  and  we  contrail,  with  an  honed  pride,  our 
44  own  fincere  admiration  of  that  fyilero,  with  the  fawning  trea- 
**  chery  of  its  real  foes — of  men,  whofe  praife  is  profanation,  and 
4*  whofe  external  homage  is  concealed  blaiphemy." 

Yet,  notwithstanding,  the  prefent  fyrlem  of  government  is  a 
libel  upon  our  real  conftitution  }  the  word  conjhtution,  conjlitu- 
tion!  is  rung  in  our  ears  with  unceaiing  perfeverancc.  This  is 
the  talifman  which  the  enemies  of  reform  wield  over  the  heads 
of  the  credulous  and  the  fimple  j  -arid,  like  old  and  wicked  en- 
chanters,  having  firft  bound  them  in  the  fpell,  take  advantage 
of  the  drowfinefs  which  their  arts  have  created.  But  to  hear 
.placemen  and  ptnfioners  talking  of  a  conftitution,  when  their 
whole  lives  are  one  uniform  violation  of  its  principles  is,  like 
a  monk  preaching  population,  or  a  farmer  general  commiferating 
ihe  diiireffes  of  the  poor. 

Gentlemen,  there  is  one  particular  error,  into  which  all  thole 
who  have  enumerated  the  regulations  which  took  place  at  the 
Revolution  have  fallen,  and  of  which,  until  a  few  days  paft,  I 
myfelf  was  not  confcious.  Having  no  other  object  but  truth,  I 
'beg  leave  to  ftate  it  to  you.  The  bill  for  excluding  placemen  and 
pcnfioners,  though  it  paffed  in  the  reign  of  King  William,  was 
not  to  take  efTed  until  the  acceflion  of  the  houfe  of  Hanover. 
In  the  intermediate  period,  indeed,  that  aft  was  repealed ;  but 
does  not  the  palling  of  the  act,  at  the  period  of  the  revolution, 
clearly  prove  that  we  are  entitled  to  its  revival,  now,  when 
the  houfe  of  Hanover  is  fitting  on  the  throne,  in  confequence  of 
that  very  revolution  5  and  when  it  may  be  fafely  inferred,  that 
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tfhe  a6l  alluded  to,  and  their  compliance  with  its  principle*,  w&s 
•made  a  condition  of  their  fubiequent  elevation  ? 

Gentlemen,  the  public  profecutor  has,  in  vague  and  genera/ 
terms,  charged  me  with  an  intention  of  overturning  the  conftitu- 
tion  y  but  I  now  call  upon  him,  in  terms  particular  and  precife, 
to  declare  whether  the  fyftem  under  which  he  a£ts  has  not  rooted 
out  every  valuable  principle,  every  wholefome  regulation,  which 
the  revolution  produced  ;  whether  thofe  regulations  are  a  living 
fpirit,  or  a  dead  letter  ;  whether  placemen  and  pen/loners  do  not 
now  fwarm  around  the  treafury  bench,  like  vermin  on  the  banks 
of  the  Nile.  And  even  when,  by  a  mockery  of  our  undeftand- 
ings,  they  vacate  their  feats,  for  a  fhort  time,  for  what  is  called 
the  Chiltern  Hundreds,  are  they  not  again  re-elecled  ? — elecled 
did  I  fay?  No!  again  nominated  by  the  peer  who  originally  fent 
them,  in  a  manner  as  peremptory  as  the  king,  by  his  Conge 
d'Eiire,  nominates  a  biihop !  This,  gentlemen,  is  not  idle  decla 
mation  y  it  is  folid  fact,  and  incontrovertible  proof.  I  there 
fore  call  upon  you,  my  countrymen,  in  your  turn,  and  alk  you* 
how  you  can  confcientioufly  lay  your  hands  upon  your  hearts,, 
and  folemnly  declare,  before  God  and  the  world,  that  I  have 
attempted  to  overturn  a  fyftem,  of  which  it  has  been  proved  to 
you  not  a  veftige  remains  ?  Do  you  not  know,  that  thofe  wh» 
..  inftigated  this  profecution,  wh«n  called  upon  to  revife  thefe 
principles  of  the  conftitution,  as  they  could  not  anfwer  the  ar 
guments  of  the  patriot  Wharton,  preferved  a  fullen  and  crimi 
nal  illence  ?  What  then  muft  you  think  of  a  ftate  profecution, 
•which  refts  for  fupport  on  fo  fandy  a  foundation  ;  or  what  ra 
ther  muft  you  not  think  of  the  conduct  of  thofe  men,  who3 
while  they  are  heaping  upon  my  devoted  head  the  charges  of 
treafons,  confpiracy,  and  fedition,  can  give  the  real  fcandal  of 
fo  notorious  and  wilful  an  infincerity  ? 

;  Gentlemen,  the  triennial  bill  has  long  been  repealed  :  but 
•why  not  now  revive  it  j — fince  the  reafon  on  which  it  was  re 
pealed  has  long  fince  ceafed  ?  For,  if  you  will  take  the  trouble, 
gentlemen,  of  looking  at  the  parliamentary  debates  of  that  pe 
riod,  not  even  the  rankeft  miniilerial  hireling  attempted  to  de 
fend  the  meafure,  upon  any  other  principle  than  that  of  tempo 
rary  expediency  ;  as  it  was  thought  unfafe  to  expofe  the  country 
to  the  tumult  of  a  general  election,  when  a  rebellion  was  raging 
in  the  heart  of  the  kingdom.  But  now,  it  feerns,  the  feptenniai 
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bill  has  become  as  much  a  part  of  our  government,  as  the  malt- 
tax,  the  mutiny  bill,  and  a  Handing  army  j  which  when  firft 
paired,  it  was  declared,  were  only  to  be  temporary,  and  like  the 
feptennial  bill,  were  only  fubmitted  to  on  the  fatal  plea  of  a 
ftate  neceflity.  "  The  refponfibility  of  miniiters,  it  is  ftated, 
"  has  become  an  empty  name."  Would  to  God  it  were  falfe  5 
but  is  not  the  fact  as  melancholy  as  it  is  true  f  Do  not  thofe 
minirters  who  conducted  the  American  war  (an  event  which 
fhook  thefe  kingdoms  to  their  deepeit  foundation)  conduct  the 
prefent  war  ?  Did  not  Lord  North,  who  was  prime  minifter 
during  the  whole  of  the  war,  enjoy,  for  many  years  after  the 
•war  was  ended,  a  iinecure  place  of  5000  1.  a  year  (now  indeed 
devolved  upon  Mr.  Pitt)  ?  And  do  not  his  family,  at  this  very 
hour,  receive  from  the  country  a  considerable  income,  granted 
during  their  father's  miniftry,  by  way  of  reversion,  though -I  could 
never  learn  that  they  have  earned  it  by  their  fervices  ? 

Gentlemen,  the  right  of  our  meeting  in  convention  by  delega 
tion  has  been  exprefsly  denied  by  the  Solicitor  General,  and  he, 
(1  am  fure  if  I  miftake  his  meaning,  it  is  not  purpofcly,  and  I 
beg  he  will  interrupt  me)  I  think  he  denied  our  right  to  meet 
by  delegation.  Had  we  met  as  the  united  delegates  of  all 
Britain,  we  fhould  have  arrogated  a  title  to  which  we  had  no 
right.  But  we  did  no  fuch  thing  :  we  met,  only,  as  the  repre- 
fentatives  of  fome  thoufands,  who  delegated  us  for  a  purpofe 
which  we  knew  to  be  coniHtutional  j  and  we  conducted  our- 
felyes  in  a  manner  firm,  but  peaceable. 

If,  in  the  common  concerns  of  life,  a  man  can  receive  a  power 
of  attorney  to  manage  the  pecuniary  concerns  of  another  j  fo,  I 
truft,  he  is  authorifed  to  carry  into  execution,  for  the  benefit  of 
his  fellow-creatures,  affairs  of  a  much  greater  concernment  j 
otherwifc  you  deny  him,  in  fact,  that  privilege,  without  which 
all  others  are  nugatory,  I  mean  the  effential  privilege  of  felf-prc- 
fervation.  I  am  happy,  however,  that  the  charge  is  brought  for 
ward,  as  a  ground  of  criminality  j  inafmuch  as  the  meeting,  which 
delegated  us,  was  publicly  held  in  an  open  field,  in  the  face  of  day, 
In  the  prefence  of  many  thoufands  of  our  fellow-citizens,  who 
were  calm  and  attentive  fpectators  of  what  was  pafTmg,  and  in 
the  prefence,  even,  of  five  hundred  peace-officers,  fome  of  whom 
^vere  members  of  our  affbciation,  and  others  fent,  by  the  fecre- 
tary  of  flate,  to  watch  over  our  proceedings  and  to  make  their 
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report.    Of  the  latter,  I  can  afiert,  from  my  own  perfonal  knotf  - 
ledge,  many  became  converts  to  our  doctrines  •,  which,  as  the/ 
-were  founded  in  reafon,  and  have  no  other  object  than  the  gene 
ral  welfare  of  mankind,  rauft  make  converts  of  all  who  have  not 
an  intereft   in   oppoiing  what  it   is  their  duty  to  pra&ife.     All 
thefe  things,  gentlemen,  were  fuffered  to  pafs,  under  the  eye  of 
the  police,  under'  the  very  beard,  if  I  may  lay  fc,  of  the  fecre- 
tary  of  ilate  himfelf,  who  is,  ex  qfficio,  the   great  confervator  of 
the  public  peace  ;  and  in  the    very  heart   of  the  capital  of  our^ 
country,  which  is,  or  which  ought  to  be,  the  great  fanduary  of 
the  law. 

Gentlemen,  the  publicity  of  our  conduct  was  certainly  a  proof 
that  we  deemed  it  to  bt  innocent.  And  if  the  officers  of  slate' 
deemed  it  to  be  otherwife,  upon  what  principle  can  you  cxcufe 
their  fupinenefs  and  inactivity  in  not  difperfing  the  meeting,  and 
taking  up  the  delegates ;  fince  to  prevent  crimes  is  far  better  than 
\.v puwfi  them,  and  far  more  the  ,!uty  of  the  civil  magiltracy, 
unleis,  in  the  pride  and  haughtinefs  of  their  hearts,  they -fought 
to  cheri(h  the  feeds  of  a  ilate-profecution  againft  men  whom  they 
had  mi/ked  out  as  the  victims  of  their  refentment  ?  Their  con- 
duel  then,  we  can  only  look  on  as  TRAPS  TO  ENSNARE  us.  Gen 
tlemen,  if  what  1  have  ftated  be  well  founded,  we  are  entitled: 
to  draw  thefe  melancholy  inferences  5  that  the  articles  of  the 
Union  are  violated  in  this  bufmefs.  and  that  there  is  not,  as  the 
fourth  article  avers  there  (hall  be.  "  a  communication  of  all 
"  rights  and  privileges  between  the  fubjedh  of  both  kingdoms  j' 
fince  a  man  may  commit,  with  impunity,  on  the  other  fide  of  the 
Tweed,  what,  if  he  cioffes  it,  he  (hall  be  tranfported  for  j  that  an 
unity  of  the  principles  of  a&ion,  an  equal  and  undiftinguithing 
law,  operating,  either  to  the  punifhment  or  fecurity  of  all  citi 
zens  alike  (and  which  is  the  great  badgs  of  freemen )  does  not 
prevail  among  us  •,  but  that  the  code  of  the  two  countries  is  an 
heterogeneous  mafs,  like  Nebuchadnezzar's  image,  made  up, 
partly  of  clay,  and  partly  of  brafs.  Thele  fads,  it  would  be  like 
burning  day  light  to  prove,  and  he  that  runs  may  read  them. 

Gentlemen,  the  great  and  diftinguiming  mark  of  man  is  rea 
fon.  If  we  are  debarred  from  the  privilege  of  exercifing  this- 
invaluable  faculty,  we  are  reduced  to  a  fituation  (I  will  not  fay 
on  a  level  with  the  beads  of  the  field,  for  many  of  them,  like 
ourfelves,  are  focial  and  gregarious,  and  have  the  power  (fromr 
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t'he  exercife  of  which  the  laws  of  this  country  has  not  as  yet  de 
barred  them)  of  communicating  their  ideas,  though  not  indeed" 
by  articulate  founds)  if  we  are  debaried  from  this  privilege, 
then,  1  fay,  we  are  reduced  even  lower  than  the  brutes,  and  put 
upon  a  level  with  oylters  and-  other  (hell-fiih,  whofe  powers 
•of  motion  are  limited  to  gape  and  receive,  what  the  bounty  of 
nature,  unlike  that  of  the  governments  of  the  earth,  which  ra 
ther  take  than  give,  confers  for  their  fupport.  The  conttant 
theme  of  the  fupporters  of  government  is  the  excellence  of  the 
Britjfh  Conftitution.  Willing  a^  we  are  to  admit  the  pofition^ 
it  is  certainly  not  unreafonable  to  afk  how  is  this  excellence 
to  be  alcertained.  It  is  fuitly  not  a  matter  of  intfincl ;  confe- 
quently,  can  only  be  ascertained  by  the  exercife  of  our  reafon. 
if  you  deny  us  this  privilege,  or,  what  is  nearly  the  fame,  punifh 
us  for  the  ufe  of  it,  your  government,  1  aver,  ftands  precitcly 
upon  the  fame  foundation  as  the  governments  of  Turkey  and 
Algiers  y  for  the  Viziers,  the  Bafhaws,  and  other  ftate  officers 
of  thyfe  arbitrary  governments,  fo  long  as  they  are  enjoying 
their  falanes,  and  fleecing  th'.  people,  will  affert,  no  doubt,  with 
equal  confidence,  that  thofe  governments  are  the  belt,  and  that 
all  attempts  to  examine,  or  controvert  by  reafon,  the  principles 
on  which  they  are  founded,  are  highly  ieditious,  have  a  tendency 
to  dillurb  the  public  peace,  and  are  therefore  deterving  of  the 
punishment  of  the  law.  If  you  interdict  the  free  ufe  of  our  ica- 
foning  faculties  on  matters  of  government  (and  they  do  no  more) 
you  and  they  are  exa&ly  on  a  par;  and  if  you  do  not,  the  dif- 
pute  between  us  is  at  an  end,  as  you  concede  the  very  point  for 
which  we  are  contending. 

Gentlemen,  it  is  a  very  melancholy  confideration  in  the  pre- 
fent  times,  and  it  is  with  a  mixture  of  grief  and  aftonimmf  nt  I 
fpeak  it,  that  the  very  fame  kind  of  arguments,  which  ac  the 
.dawn  of  the  Reformation  were  made  uie  of  by  the  Catholic 
clergy,  who  were  endeavouring  to  hold  the  people  in  the  fetters 
of  fuperrtition,  are  now  made  ufe  of  by  thofe  very  perfons.  who, 
for  purpofes  equally  felfifh,  are  reprefling  the  progrefs  of  political 
information.  Cardinal  Bellarrmne.  a  man  eminent  for  learning, 
but  vehement  in  his  oppofition  of  religious  reformation,  declaims, 
particularly  againft  the  impious  attempt  to  diffufe  knowledge 
among  the  lower  clafles  •,  and  to  lay  open  the  Holy  Scriptures  to 
eyes,  "Religion  in  thofe  days,  it  feeras,  like  goveinxcent 
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in  the  prefent,  was  to  be  believed  and  confided  in  without  being 
examined.  Oh  !  prepofterou*  infult  to  the  dignity  of  human 
reafon  !  Oh,  hlafpheray  againft  the  author  of  all  gowdnefs  !  As  if 
the  p«rcrt  cf  knowledge  were  capable  of  giving  a  revelation 
to  his  creature*,  to  br  Adopted  for  ages  by  millions  of  reaibnable 
beings,  that  would  not  fland  tne  tefl  of  hum.;n  enquiry  !  The 
true  religion,  like  all  tree  governments,  appeals  to  the  under- 
ftanding  for  its  fupport  and  net  to  the  f'word.  All  fyftems,  whe- 
ther  civil  or  moral,  can  only  be  durable  in  proportion  as  they 
are  founded  on  truth,  and  calculated  to  promote  the  GOOD  OF 
MANKIND.  This  will  account  to  us,  why  governments  fuited  to 
the  great  energies  of  man  have  always  outlived  the  periihable 
things  which  defpotifm  has  creeled.  Yes!  this  will  account  to 
us,  why  the  foul  ftream  of  prejudice  and  calumny,  which 
is  continually  wafting  the  diffoluble  fabrics  of  all  fuperilitious  im- 
poftures,  paffes  without  injury,  by  the  adamant  of  Chriftianity. 

It  is  worthy  of  remark,  gentlemen,  that  in  our  days,  the  great 
champion  of  defpotifm  has  not  fcrupled  to  borrow  his  favourite 
phrafe  from  a  monkifh  writer,  who  was  an  enemy  to  the  Refor 
mation  :  Knighton,  an  abbot  of  Leicefler,  who  wrote  at  the 
beginning  of  the  Reformation,  when  he  is  deploring  the  publi 
cation  of  the  Scriptures  to  the  common  people,  kas  this  remark 
able  expreffion,  "  Pity  it  is,  that  this  evangelical  pearl  mould  be 
"  trodden  down  under  the  foot  of  fwine."  Mr.  Burke  laments, 
that  "  learning  mould  be  trodden  down  under  the  hoof  of  the 
"  fwinifn  multitude."  In  juftice  to  the  mouldering  monk,  I 
muft  however,  obferve,  that  the  expreffion  confidered  merely  as 
an  expreffion  is  truly  beautiful  j  whereas,  Mr.  Buike's  phrafep- 
logy  is  as  deftitute  of  tafte  and  congruity  as  it  is  devoid  of  be 
nevolence. 

£ut,  gentlemen,  if  yeu  take  the  principle  of  the  thing,  you, 
•will  find  that  every  nation  has  a  right,  not  only  to  preferve  the 
form  of  government  which  is  actually  eftablifhed ;  but,  alfo,  by 
'the  peaceful  and  calm  operation  of  reafon,  to  improve  that  form 
of  government,  whatever  it  may  be.  If  you  deny  this  pofition, 
you  muft  fay,  that  our  anceflcrs  had  a  privilege  which  we  have 
not  a  right  to  exercife  :  an  abfurdity  too  grofs  to  deferve  a  feri- 
ous  refutation  j  fince  all  men  being  born  equally  with  the  fame 
rights,  through  every  fucceflion  of  ages,  no  generation  can  anni 
hilate  or  curtail  the  rights  of  a  fubfequent  one.  The  morel 
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Tight,  indeed,  of  altering  any  government  raufl  always  .depend 
upon  the  particular  circumftances  of  the  cafe,  but  the  abjlrati 
rigiit  is  always  veiled  in  the  PEOPLE  ;  of  the  moral  exercife  of 
which  (however  they  may  occasionally  abufe  it)  they  muft  be, 
and  they  are,  the  proper  and  ultimate  judges,  What,  therefore, 
the  Solicitor  General  has  faid,  that  we  have,  now,  no  right  to 
frame  or  alter  the  .conftitutioa,  but  that  it  is  our  duty  impli 
citly  to  obey  it,  fince  it  was  eftabliihed  at  the  Revolution,  and 
tranfraitted  to  us  by  our  ancerlors,  1  deny  to  be  found  reafon,  or 
ialutary  political  doctrine.  In  adopting  this  pofition,  I  am  for 
tified  by  the  authority  of  Algernon  Sydney,  taan  whom  a  purer 
fpirit  never  appeared  before  the  tribunal  of  his  maker :  "  Laws 
"  and  conflitutions  (fays  he)  ought  to  be  weighed,  and  whilfl  all 
41  due  reverence  is  paid  to  fuch  as  are  good,  every  nation  may 
"  not  only  retain  in  itfelf  a  power  of  changing  or  abolishing  all  fuch 
"  as  are  not  fo,  but  ought  to  exercife  that  power  according  to  the 
"  beft  of  their  underftanding,  and  in  the  place  of  what  was  either  at 
"  .firft  miftaken,  or  afterwards  corrupted  to  conftitute  that  which 
"  is  ruoft  conducive  to  the  eftabliftiment  of  Juftice  and  Liberty. 
"  But  fuch  is  the  condition  of  mankind,  that  nothing  can  be  fa 
'•*  perfedlly  framed  as  not  to  (hew  fome  teftimony  of  human  im- 
"  becillity,  and  frequently  to  ftand  in  need  of  reparation  ajid 
4<  amendments.  Many  things  are  unknown  to  the  wifeft,.  and 
'*  the  beft  men  can  never  wholly  divert  themfelves  of  paiTions  and 
"  affeclions.  By  thefe  means,  the  beft  and  wifeft  are  fometimes 
x<  led  into  error,  and  ftand  in  need  of  fucceffion"  like  to  them- 
"  felves,  who  may  find  remedies  for  the  faults  they  have  com- 
<{  mitted  j  and  nothing  can  or  ought  to  be  permanent  but  that  which 
11  is  perfect.  No  natural  body  was  ever  fo  well  tempered  and 
"  organized,  as  not  to  be  fubjecl  to  difeafes,  wounds,  or  other  ac- 
"  cidents,  and  to  need  medicines,  and  other  bccafional  helps,  as 
"  well  as  nourifhmerit  and  exercife  j  and  he  who,  under  the 
~"  name  of  innovation,  would  deprive  nations  of  the  like,  does,  as 
"  much  as  lies  in  him,  condemn  them  all  to  perifli  by  the  defecls 
"  of  their  own  foundations.  Some  men  obferving  this,  have  pro- 
<c  pofed  a  neceflity  of  reducing  every  ftate,  once  in  an  age  or 
44  two,  to  the  integrity  of  its  iirft  principles  :  but  they  ought  to 
"  have  examined,  whether  that  principle  be  good  or  evil,  or  fo 
fl  good  that  nothing  can  be  ever  added  to  it,  which  none  ever 
"  was  3  and  this  being  fo;  thofe  who  will  admit  of  no 


"  would  render  errors  perpetual,  and  depriving  mankind  of  th& 
"  benefits  of  wifdora,  induflry,  experience,  and  the  right  ufe  of 
"  reafon,  oblige  all  to  continue  in  the  miferable  barbarity  of 
"their  anceftors,  WHICH  SUITS  BETTER.  WITH  THE  NATURE  OF  A 
'••  WOLF  THAN  THAT  OF  A  MAN."  Sydney  on  Government,  quarto 
edit.  p.  405. 

Gentlemen,  we  all  know  that  the  human  mind  isfuffered  to  be 
activ  in  the  improvement  of  thofe  civil  arts,  which  conduce  to  the 
comfsrt  and  happinefs  of  human  life,  I  mean  the  mechanical  arts  j 
and  lhall  the  grand  art  of  all,  that  of  making  men  fecure  in  the 
enjoyment  of  their  acquifitions,  I  mean  the  art  of  government, 
he  alone  neglected,  alone  compelled  to  be  ttationary  ?  But  aban 
doning  the  principle  and  reafon  of  the  cafes,  the  facts  themfelves 
contradict  the  affertions  of  our  adverfaries.  Our  constitution  has 
never  been  ftationary.  It  has  been  in  a  gradual  flate  of  improve 
ment  j  and  a  writer  to  whom  this  country  had  the  honour  of  giv 
ing  birth,  I  mean  Hume,  exprefsly  tells  us,  that  the  hiftory  of 
England  is  little  elfe  "  than  a  hiitory  of  reverfals.'*  Do  we  not 
know  that  acts  of  parliament  are  frequently  fet  afide,  and  others  di 
rectly  contrary  pailed  in  their  ftead  ?  By  the  treaty  of  Troyes,  af 
ter  the  battle  of  Agincourt,  which  was  regularly  ratified  and 
confirmed,  and  no  oppofition  made  to  it,  either  by  France  or 
England,  the  two  kingdoms  were  for  ever  unrepealably  united 
under  Henry  the  V.  Where  is  now  the  unrepeatable  union  be 
tween  England  and  France  ?  Oaths  were  heaped  upon  oaths  to 
bind  the  nobility  of  England  never  to  violate  any  of  the  confti- 
tutions  of  Richard  II.  as  Rapin  a£Tures  us  (vol.  i.  p.  245)  where 
are  his  conftituticnis  now  ?  During  three  fucceflive  reigns,  the 
national  religion  was  three  times  fuccefllvely  changed  by  act  of 
parliament.  A  more  compleat  tyranny  cannot  be  conceived  than 
•what  'William  the  Conqueror  eftabliihed  over  the  people  of  Eng 
land.  Yet  but  a  few  reigns  pafs  away,  and  the  barons  eiiablifh 
a  legal  right  to  redrefs  their  grievances  by  FOP.CE.  Magna  Char- 
ta  fays  "  Deftringent  et  gravabunt  nos,"  &c.  The  barons  com 
plaining,  and  failing  of  redrefs,  (hall  lawfully  didrefs  and  aggrieve 
the  king  all  manner  of  ways,  as  by  taking  his  caftles,  land  poffef- 
fions,  &c.  till  redrefs  is  granted.  After  the  rertoration  comes 
the  corporation  a£l,  and  declares  all  refinance  unlawful.  The 
fame  doclrine  is  preached  in  the  act  of  attainder,  and  militia 
acts.  Not  thirty  years  after  this  com.«s  the  Revolution,  and 
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aboiifhes  the  whole  fyftem  of  paflive-obedience  and  non-refifbnee  ^ 
fends  the  whole  royal  family  a-packing,  and  brings  in  the  houfc 
of  Naffau.  The  liberty  of  the  prefs  was  taken  away  by  the  i^ch 
Charles  II.  The  liberty  of  petitioning  was  aboliihed  the  fame 
year  j  and  then  the  corporation  charters  were  taken  away.  All 
thefe  were  reftorcd  by  the  Bill  of  Rights.  Do,  not  then,  gentle 
men,  thefe  fads  prove  Mr.  Hume's  words,  <k  That  the  hiitory  of 
<<  England  is  little  better  than  a  hiitory  of  reverfals."  There  are 
fome  men,  1  know,  who  fee  a  fpe£tre  in  every  bulh.  Lord  Not 
tingham,  when  the  Union  was  in  aghation,  declared  that  ihe 
changing  of  the  term  England  to  that  of  Gieat  Britain  would 
fubvert  all  the  laws  «f  England.  And  in  our  own  days  there  arc 
of  the  fame  description  of  men  of  whom  we  may  fay,  that  the 
word  innovation,  to  ufe  Mortimer's  expreflion,  "  has  fiozen  up 
<'  their  fouls  like  fifti  in  a  pond."  After  all,  the  moft  ufeful 
elifcoveiics  in  philofophy,  the  moil  important  changes  in  the  mo- 
ral  hiftory  of  Man,  have  been  innovations.  The  R  volution  was 
an  innovation  j  the  Reformation  was  an  innovation  j  Chriftianity 
itfelf  was  an  innovation. 

Ltrd  Ju/lice  Clerk.  You  would  have  been  flopped  long  before 
this,  if  you  had  not  been  a  ftranger.  All  that  you  have  been 
faying  is  Sedition  j  and  now,  my  lords,  he  is  attacking  Chriftianity. 

Lord  Render  land.  I  allow  him  all  the  benefit  of  his  defence  \ 
but  to  compare  the  prefent  fituation  of  this  country,  with  what 
happened  at  the  Revolution,  when  the  forms  of  civil  government, 
and  the  liberties  of  the  fubjeft  were  done  away  by  the  infringe 
ment  of  all  law  3  or  with  that  period,  in  which  the  fovereign  is 
faid  to  have  forfeited  his  life  !  I  cannot  fit  here  without  obferv- 
ing,  as  was  done  in  England,  in  the  year  1745.  when  the  rebels 
were  tried  •,  I  cannot  fit  here,  as  a  judge  and  as  a  man,  without 
faying  that  is  a  moil  indecent  defence.  It  is  my  duty  to  obferve 
this  ;  but  I  am  for  the  panntl  going  on  in  his  own  way. 

Mr.  Gerrald.  I  conceive  myfelf  as  vindicating  the  rights  of 
Britons  at  large  j  and  I  foleranly  difclaim  all  intention  of  attack 
ing  Chriftianity.  1  was  merely  ftating  the  fa 61. 

Lord  Juji ice  Clerk.   Go  on  in  your  own  way. 

Mr.  Gerrald.  I  think  I  may  be  allowed  that  at  leaft. 

Lord  'jnjlice  Clerk.  Go  on  fir. 

Mr.  Gerrald.  I  ftiould  have  been  going  on  if  your  lordfliip  ha£ 
uot  interrupted  roe, 
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Gentlemen,  the  great  charge  againft  me  is,  that  I  came  down 
here  for  the  purpofe  of  carrying  OH  reform  j  and  if  I  am  not  al- 
lowed  to  go  into  a  vindication  of  thefe  general  principles,  and  an 
enumeration  of  particular  abufes,  I  may  be  condemned  indeed, 
but  I  certainly  am  not  heard.  I  was  only  arguing  that  the  fup- 
pofed  principles  charged  upon  me  were  fuch  as  have  been  adopt 
ed  by  the  beft  and  wifcft  of  men  5  and  if  they  can  mew  me,  from 
higher  authority,  that  they  are  unconstitutional,  I  would  inftantly 
become  a  convert  to  their  do&rines  j  but  reafon  alone,  and  not 
affertion  can  convert  me.  I  (hall  now  endeavour  to  prove  to  you 
that  our  objecl  was  perfectly  conftitutional. 

Gentlemen,  by  a  return  of  the  reprefentation  in  parliament, 
an  object  which  we  feel  equally  interefted  in  with  all  other 
Britim  fubje&s,  given  us  by  a  fociety  called  the  Friends  of  the 
People,  many  of  whom  are  members  of  parliament,  and,  among 
others,  the  illuftrious  Sheridan,  (the  brillancy  of  whofe  tdlents 
can  only  be  equalled  by  his  difintercited  attachment  to  the  liber 
ties  of  his  country)  it  appears  that  in  England  2611  perfons 

return  to  parliament  327  members,  and  in  Scotland  98   perfons 
elecl:  15,  and  the  remaining  30  are  elected  by  about  1400. 

This  is  not  an  adequate  reprefentation  j  but  a  mockery  of  re 
prefentation  5  and  therefore  not  fuch  a  reprefentation  as  the  ori 
ginal  principles  of  our  conftitution  intended,  or  as  the  Revolution 
was  meant  to  promote.  Surely,  gentlemen,  it  is  not  the  fem- 
blance  of  a  parliament  that  we  want,  not  the  mere  name  of  a  par 
liament,  the  magijlraiuum  vccabu/a,  as  Tacitus  well  expreffes  it } 
but  fuch  a  parliament  as  (hall  preferve  our  interefts,  and  exprefs 
our  wills.  If  the  court's  governing  without  a  parliament  was 
formerly  the  object  of  our  terror  5  if  its  governing  with  a  parlia 
ment  is  as  juftly  the  objecl  of  our  wiihes  j  its  governing  by  a  par 
liament  is  an  infallible  method,  not  only  to  compafs,  but  give 
fanclion  to  our  ruin.  With  regard  to  the  firft  of  thefe  govern 
ments,  our  terrors  nave  long  ilumbered  5  for,  while  we  fo  fully 
give,  why  mould  the  fovereign  take  ?  But  if  ever  the  period 
fhould  arrive,  when  the  Houfe  of  Commons  fhould  invariably 
anfwer  to  the  calls  of  the  crown,  though  they  mould  be  deaf  to 
the  cries  of  the  people  5  that  they  mould  purchafe  on  one  hand, 
only  to  fell  on  the  other ;  that  inftead  of  redreffing  grievances 
they  mould  authorife  them  ;  inftead  of  profecuting  malefactors, 
they  mould  fcreen  them  j  and  iaftead  of  protecting  and  defending 
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the  rights  01  their  conftituents,  they  (houldpe  rfidiouily  betray 
them  ;  if  ever  fuch  a  period  ihould  arrive,  I  fay,  we  might  ftill 
amufe  onvfelves  with  the  word  conilitution  ;  but  hope  itfelf  would 
ficken,  as  the  conilitution,  in  facl,  mutt  be  every  where  under 
mined,  and  at  the  firfl  found  of  the  trumpet  of  defpotifin,  like 
the  walls  of  Jericho,  would  fink  into  a  heap  of  ruins. 

Gentlemen,  I  was  not  drawing  any  parallel,  when  the  bench 
interrupted  me,  between  the  flate  of  this  country  at  this  time, 
and  the  date  of  it  at  the  Revolution  ;  but,  I-  was  laying  down  a 
principle,  that  if  perfons  in  any  given  period  had  a  right  to  meet 
for  the  purpofe  of  bettering  their  government,  they  had  the  fame 
right  at  every  fubfequent  period.  The  Revolution  was  carried 
into  effect  by  open  force,  but  kere  there  was  no  idea  of  force, 
•which,  I  truft,  I  mall  be  able  to  prove.  In  our  meetings  there 
was  no  idea  of  any  force  at  all,  and  therefore,  inftead  of  drawing 
a  parallel  between  the  fituation  of  the  country  at  that  time,  and 
at  this,  or  of  inculcating  the  propriety  of  having  recourfc  to  force, 
we  were  doing  direfily  the  reverfe. 

Gentlemen,  I  (hall  now  briefly  examine  the  principles,  which 
the  report  of  my  fpeeches  in  the  convention  attributes  to  me. 
It  is  there  dated,  that  I  faid  "  no  meeting  of  the  people  can  be 
"  called  a  mob,  if  their  deliberations  be  directed  towards  the 
*'  public  good  ;  but  if  men  meet  for  an  oppofite  purpofe,  for  pro- 
•  "  motingv  the  rnifery  or  the  deftru&ion  of  the  human  race,  though 
"  they  lit  down  with  crowns  on  their  heads  and  fceptres  in  their 
"  hands,  they  are  truly  a  -mob." 

Thefe,  gentlemen,  I  hol$  to  be  moral  and  felt-evident  pro- 
pofitions  j  that  it  is  not  the  poffeffion^  but  the  jujl  exercife  of 
power,  which  mould  render  it  an  objed  of  reverence  among  menj 
and  that  the  effential  principles  of  vice  and  virtue  are  not  altered 
by  the  pra&iccs  of  perfons  in  high  flations. — u  Promota  jujlitia 
"  (fays,  St.  Auftin)  quid  Junt  rcgna  nifi  magna  latroc inui .?"  "  If 
44  juilice  were  laid  aiide,"  as  this  venerable  father  has  well  laid, 
**  the  governments  of  the  world  would  referable  dens  of  robbers  5 
"  and  men  would  follow  only  thofe  who  can  inrlicl  the  greateft  pu- 
"  niihments,  or  give  the  greateft  rewards."  But  fince  the  recep 
tion  of  fuch  opinions  would  be  the  extirpation  of  all  that  can  be 
called  good,  we  muft  look  for  another  rule  of  our  obedience  j 
and  we  (hall  find  that  only  to  be  the  law,  (I  mean  what  Tully 
Calls  the  fanflio  reffa}  which  being  founded  upon  that  eternal 


..principle  of  reafon  and  truth,  whence  the  rule  of  juflice,  which  is 
Sacred  and  pure,  ought  to  be  deduced  and  not  from  the  depraved 
will  of  man,  which  fluctuating,  according  to  the  different  inte- 
reits,  humours,  and  palfiuiis.  that  ai  feveral  limes  reign  in  feve- 
ral  nations,  one  day  abrogates  what  had  been  enacted  the  other. 
This  fentiment,  then,  juft  and  reafonable  in  itfelf,  can  never  be 
conitrued  into  a  reelection  upon  the  prefent  government  j  unlefs 
you  fuppofe  that  which  1  never  ^fferted,  namely,  that  it  is  appli 
cable  to  the  prefent  government  j  in  which  cafe  you  muft  com- 
ipit  the  very  offence  which  you  are  called  upon  to  condemn,  and 
attribute  thofe  motives  to  the  particular  infiltrates  of  our  own 
country,  which  I  only  fuppofe d  might  occalionally  influence  the 
conduct  of  many. 

I  am  next  charged  with  faying  "  were  all  mankind  to  affemble 
"  in  public  meetings,  one  of  two  things  muft  follow  ;  either  they 
"  will  behave  properly  or  improperly  •,  if  properly,  their  meeting 
'*  will  tend  to  good  j  if  improperly,  it  carries  its  own  cure  along 
"  with  it.  The  people  will  bs  foon  brought  into  a  better  method  by 
"  a  fenfe  of  felf  prefervation,  by  which  they  will  correct  the  er- 
4<  rors  into  which  they  have  fallen."  Than  this  fentiment,  gen- 
tlemen,  I  conceive  nothing  can  be  more  innocent,  or  more  ftriclly 
and  logically  true.  By  the  "  affcmbly  of  the  whole  community" 
I  certainly  did  not  mean  what  a  learned  lord,  in  his  argument  on 
the  relevancy,  erroneouily,  I  hope  not  intentionally,  iiated  to  be 
my  meaning,  the  meeting  of  all  the  people  in  their  collective  ca 
pacity,  which  would  impede  bufinefs,  and  give  rife  to  tumults. 
No. — I  meant  the  meeting  of  the  people  in  their  repiefentative 
capacity — but,  fuch  a  reprefentation  as  mould  collect  and  exprefs 
their  wills,  as  really  and  truly  as  if  they  had  been  aflembled  in 
their  colle&ive  capacity.  A  fair,  full,  a.nd  complete  reprefenta 
tion- — not  a  delufive  viiion,  an  empty  phantom,  an  unreal  mock 
ery.  This  I  can  alfo  inform  his  lordfln'p  was  the  only  fenfe  con 
veyed  by  my  words,  "  the  great  art  of  government  is  that  all 
fyould  be  governed  by  all" — words,  (which  his  lordfhip  thought 
proper  to  ridicule  becaufe  he  did  not  underdand  them,)  and  wfyich, 
belides  their  own  intrinfic  weight,  have  been  adopted  by  wife 
and  virtuous  men,  both  in  ancient  and  in  modern  times.  u  This 
*'  therefore,  (fays,  Sir  William  Temple,  when  fpeaking  of  the 
"  conftitution  of  the  ancient  Germans,  from  which  our  own  is, 
^  as  we  have  fcen,  derived)  is  that  conititution,  which  ha$ 


'<v  been  celebrated  as  the  trueft  and  the  jufteft  temper  that  has 
"  ever  been  found  out  between  dominion  and  liberty  j  and  it 
•*'  feems  to  be  a  (train  of  what  Heraclitus  faid  was  the  only  Ikill, 
*  or  knowledge  of  any  value  in  politics,  which  was  the  fecret  oj 
"  governing  all  by  all"  (SVr  William  Temple,  Mifcel/anies  partii. 
p.  255.)  Surely,  if  ever  there  was  a  principle  of  plain  fenfc, 
this  is  one  j  for  who  fo  likely  to  promote  their  own  hue- 
reils  as  the  perfons  moil  concerned  in  it  ?  Who  fo  eager , 
to  apply  the  cure,  as  thofe  who  feel  moft  acutely  the  fmart  of  the 
diforder  ? 

Gentlemen,  I  am  further  charged  with  having  faid,  that  "  if 
f<  governments  were  to  inftruci  the  poor  inftead  of  hanging  up 
"  their  bodies  on  gibbets,  the  voice  of  the  people  would  then 
*'  be  the  voice  of  God."  Now,  what  do  thefe  words  amount 
to?  Why,  that  iince  every  government  claims  a  right  to  punim, 
it  is  previoufly  bound  to  inftrucl  the  fubjedt  in  what  he  fhould  do- 
to  avoid  it.  For,  as  the  juft  powers  of  government,  as  we  have 
before  had  occalion  to  obferve,  ate  derived  from  the  people  j  fo 
no  people  either  will  delegate,  or  can  have  a  right  to  delegate, 
to  any  fet  of  men,  the  power  of  wantonly  inflicting  pain  upon' 
them  j  which,  undoubtedly,  would  be  the  cafe,  if  the  fubjeft 
could,  without  injultice,  fuffer  the  penalty  of  a  law,  even  though 
he  had  not  been  previoufly  told  of  its  exiftence.  I  fpeak  not, 
now,  of  thofe  moral  laws  which  pure  native  intelledl  enables  us 
to  difcover,  and  which  may  be  read,  as  Dryden  fays,  without 
ihejpeflac/es  of  book?,  but  merely  of  thofe  pofitive  regulations  o£ 
fbciety  which  mere  human  intellect  alone  cannot  know  to  be 
breaches  of  duty,  unlefs  previoufly  inftrucled.  In  thefe  cafes, 
then,  to  withhold  in  ft  ruction  is,  on  the  part  of  government,  not 
merely  the  omiffion  of  a  duty,  but  the  commiflion  of  a  crime  j  and 
focicty  fins  againft  the  man  before  the  man  can  fin  ajainft  fociety- 
I  therefore  infer,  that  inilruclion  alone  can  conllitute  a  duty,  .and 
that  laws  can  enforce  no  obedience  but  where  they  are  explained. 
This,  my  lords,  is  not  factious  doclrine,  nor  calculated  to  weaken 
the  principle  of  obedience  to  the  laws  :  they  are  precifely  the 
fentiments  of  Sir  William  Blackttone,  a  jud»;e  whole  principles 
were  moil  unqueftionably  loyal,  and,who  makes  exactly  the  fame 
diftin&ion,  as  I  have  done,  between  the  mala  prohibita,  and,  the 
mala  in  fe  ;  Blackilone's  Commentaries,  Vol.  iv,  p.  8.  between-' 
«iTer>ces  againft  the  law  of  nature,  and  offences  againft  the  ft  ate. 
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The  lawfulnefs  of  puniihing  criminals,  fays  he,  is  founded  upon 
this  principle,  that  "  the  /aw,  by  which  they  fujftr,  was  made  by 
"  their  own  confent ;  it  is  a  part  of  the  original  contract  into 
"  which  they  have  entered,  when  firit  they  engaged  in  focicty  ^ 
"  it  was  calculated  for,  and  has  long  contributed  to  their  own 
"  fecurity."  Now,  if  the  confent  of  the  punifhed  be  the  only- 
lawful  principle  of  authority  on  the  part  of  the  punifher,  that 
confent  muft  be  either  exprefs  or  implied.  That  it  is  an  exprefs 
confent,*it  can  never  be  contended,  and  as  to  an  implied  confent,  w« 
are  ilill  authorifed  to  aik,  what  is  the  ground  of  the  implication  ? 

The  publication  of  an  aft  of  parliament  (the  only  mode  of  pub 
lication  which  government  condefcends  to  make  ufe  of)  by  the 
king's  printer,  only — in  the  old  German  character,  which  few 
men  can  read — and  which  is  fold  at  a  price  which  as  few  can  af 
ford  to  pay,  rather  refembles  the  behaviour  of  Caligula,  the  Ro- 
.  man  tyrant,  who  (according  to  Dion  Cajfus)  wrote  his  laws  in 
a  very  fmall  character,  and  hung  them  up  on  high  pillars,  the 
more  effectually  to  enfnare  the  people,  than  the  conduct  of  a  le- 
giflature,  whofe  authority,  being  founded  on  the  confent  of  the 
people,  muft,  of  courfe,  break  their  trujl,  whenever  they  violate 
the  principle  which  created  them — To  read  to  the  prifoner,  for 
the  firjl  timey  when  he  Hands  at  the  tribunal,  any  aft,  for  the 
breach  of  which  he  is  arraigned,  is  to  him  precifely  the  fame 
thing  as  it  weuld  be  to  originate  it  at  the  time  by  the  fame  tri 
bunal,  for  the  exprefs  purpole  of  condemnation.  In  fuch  cafe, 
indeed^  he  may  perifti  by  the  forms,  but  certainly  not  by  the 
principles  of  juflice.  Sir  William  Blackftone  alfo  regrets  the 
frequency  of  capital  punifhments  to  be  found  in  our  code  ;  and 
feelingly  fays,  "  that  it  is  a  melancholy  truth  that  among  the 
"  variety  of  aftions  which  men  are  daily  liable  to  commit,  no 
"  lefs  than  one  hundred  andfixty  have  been  declared  by  acl  of par- 
"  liament  to  be  worthy  of  inftant  death ;"  and  adds,  "  that  fo 
"  dreadful  a  lift  inftead  of  diminiQung,  increafes  the  number  of 
"  offenders." 

Gentlemen,  it  was  upon  a  painful  review  of  this  fubjecl,  that 
I  aiTerted  that  "  government  had  far  bqtter  inftruft  the  people 
**  than  hang  up  their  bodies  on  gibbets  j"  for  ft  there  is  fome- 
thing  in  the  nature  of  man,  that  fo  fevere  punifliments  have, 
never  been  found  effectual  to  prevent  any  fort  of  crime.  The 
enWhial  way  to  prevent  crimes  is,  to  prcveut  the  tem^ta- 


tioo;  to  take  care  that  the  people  be  educated  in  virtuous  prin 
ciples,  and  every  man  brought  up,  and  enured  to  labour  and  in- 
duftry,  that  has  no  eftate  to  fubfift  on.  If  this  be  not  done  laws 
may  be  avenged  but  cannot  be  obeyed  j  they  may  infpire  terror, 
but  can  never  command  refpe6t. 

Gentlemen,  I  muft  obferve,  and  I  think  it  lies  within  the  com- 
pafs  of  my  defence  to  ftate  to  you,  that  we  can  only  be  innocent 
in  coming  down  for  the  purpofe  of  procuring  reform,  upon  this 
fuppofition  that  reform  was  neceffaryj  and  if  I  had  not  been  al 
lowed  to  go  into  the  proof  of  that  facl,  1  fliould  ftand  in  this 
melancholy  fituation — that  a  charge  would  be  brought  again  ft 
me,  and  the  only  proper  means  of  repelling  that  charge  would 
be  denied  me. 

Gentlemen,  I  now  come  to  the  diffecb'on  of  the  evidence, 
which,  I  truft,  you  will  find  to  be  fo  fcanty,  and  infufficient,  as 
that  it  is  impoflible  to  fix  upon  me  any  well  grounded  and' co 
lourable  charge  of  fedition. 

Gentlemen,  the  phantom  conjured  up  to  terrify  the  timid,  the 
Medufa's  head  which  is  to  petrify  you  all  with  horror  and  aito- 
luihment,  is  the  motion  attributed  to  Mr.  Sinclair,  (but  which 
I  mail,  fhortly,  prove  to  you  never  patted)  which  not  only  in 
culcated  the  principle  of  refinance,  but  which  the  Britilh  Con 
vention  it  is  afTerted  meant  to  carry  into  execution. 

I  was  not  a  little  furprifed  to  day,  to  hear  this  legal  and  con- 
ftitutional  principle  denied  in  round  and  unqualified  terms ;  when 
it  mould  be  recolleaed,  that  it  is  to  this  principle  we  owe  our 
liberties.  The  right  of  felf-prefervation,  is  a  right  of  which  no 
human  inftitution  can  divert  us,  fince  human  intfitutions  them- 
felves,  were  formed  only  the  more  completely  to  accomplifh  that 
end.  To  fupport  any  political  inflitution,  therefore,  by  the  de- 
ftrudion  of  that  principle  would  be  abfurdly  to  iacrifice  the  end 
to  the  means.  "  If  the  laws  of  God  and  men  (fays  Sydney)  when 
"  the  magiftracy  is  left  at  liberty  to  break  them,  and  if  the^ufts 
"  of  thofe,  who  are  too  Itrong  for  the  tribunals  of  jufh'ce  cannot 

**  be  otherwife  reftained  than  by  fedition,  tumults,  and  wars, 

"  thofe  feditions,  tumults  and  wars,  are  juflified  by  the  laws  of 
*'  God  and  man."  Sydney  on  Government,  p.  188.  For  as  all 
magiftrates  were  fet  up 'for  the  good  of  the  people  j  fo,  when 
ever  they  aft  contrary  to  the  end  of  their  inftitution,  they  may 

lawfully  oppofed  :    %uia  eatcnus   (as  Grotius  well  obferves) 
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toon  habent  imperium.  De  Jure  Belli,  1.  I.  c.  4.  Here,  then* 
gentlemen,  you  fee  the  principles  of  refinance  laid  down  by  a 
writer  on  the  civil  law  (with  whofe  works,  their  lord(hips  aret 
poffibly  far  better  acquainted  than  I),  and  recognized  alfo  by 
that  fage  ana  hero  the  immortal  Sydney,  who,  after  a  life  fpent 
in  a  continual  druggie  againft  vice,  tyranny,  and  faction,  fell  a 
martyr  at  latt  to  the  liberties  of  his  country.  The  fentence 
panned  upon  him,  however,  by  the  infamous  Jeffries,  has  met 
•with  the  unanimous  execration  of  p^ite  hy,  and  his  attainder 
was  accordingly  repealed  among  the  firft  ads  which  took  place 
•at  the  Revolution. 

Gentlemen,  were  I  called  upon  to  give  a  definition  of  fedition 
or  of  rebellion,  I  would  frankly  avovv,  that  I  know  of  no  other 
than  this  j  the  confer  acy  of  th  mw  again/!  the  interefts  of  the 
many.  And  this  rebellion  may  be  equally  carried  on  by  thofe 
who-are  entrusted  with  the  power  of  the  iiate,  as  by  thofe  who 
originally  conferred  it,  and  who  are  the  obje&s  of  its  exercife. 
"  If  thofe  who  by  force  take  away  the  legiilature,"  fays  Locke, 
**  are  rebeu,  the  legijlators  tbemfefoes,  as  has  been  (hewn,  can  be 
**  no  lefs  eileemed  fo,  when  they  who  were  fet  up  for  the  pro- 
"  teclion  and  prcfervation  of  the  people,  their  liberties  and  pro- 
"  parties,  (hall  invade  and  endeavour  to  take  them  away :  And 
"  fo  they,  patting  themfelves  in  a  flare  of  war  with  thofe,  who 
'"  made  them  the  protectors  and  guardians  of  their  peace,  ARE 

"   PROPERLY,   AND  WITH  THE  GREATEST  AGGRAVATION  REBELS."     Tre 

tife  on  Government,  odavo  edition,  p.  294-5. 

This  principle  of  refinance,  gentlemen,  is  deeply  interwoven 
in  our  conftitution,  and  is  as  rtrongly  laid  down,  even  by  writers 
on  our  municipal  law,  as  it  is  by  thofe,  who  are  philofophical 
and  fpeculative.  *'  The  liberties  of  Englifhmen  (fays  Black- 
*'  itone,  Vol.  I.  p.  144.)  mould  be  perfectly  known  and  coniider- 
>{  ed  by  every  man  of  rank  and  property  left  his  ignorance  of  the 
'*'  points  whereon  they  are  founded  mould  hurry  him  into  faflion 
*'  and  licentioufnefs  on  the  one  hand,  or  a  pufillanimous  indiffe- 
**  rence  and  criminal  fubndffion  on  the  other."  Nor  do  1  appre- 
liend  that  this  knowledge  of  the  rights  of  Britons,  is  to  be  limited  | 
merely  to  men  of  rank  and  property,  fince  the  poor  man  is,  and 
by  the  fame  means  too,  equally  entitled  to  the  prefervation  of 
liis  mite,  as  the  rich  rnan  to  the  enjoyment  of  his  millions.  And 
of  this  opinion  alfo  feems  to  be  the  learned  judge,  when,  mortly  | 


Jeer,  lie  fays,  "  to  vindicate  thefe  rights,  when  a&ually  violated 
r-  or  attacked,  the  fubjtBs  of  England  are  entitled,  14  the  firft 
'*  place,"  (the  word  fubje&s  is  certainly  equally  applicable  to 
sill  defcriptions  high  and  low,  rich  and  poor)  "  to  the  regular 
'"  adminitf  ration  and  free  courfe  of  juftice  in  the  courts  of  law  5 
4  next,  to  the  right  of  petitioning  the  king  and  parliament  for 
'**  rcdrefs  of  grievances ;  and  laftly,  to  THE  RIGHT  OF  HAVING  AND 

"  USING  ARMS  FOR  SELF-PRESERVATION  AND  DEFENCE."    Vol.  I.  p.  144. 

Thus  you  fee,  gentlemen,  that  thefe  principles  are  neither  new 
nor  dangerous j  not  new,  becaufe  co-eval  with  the  Revolution  j 
not  dangerous,  becaufe  avowed  by  a  calm  philofqphical  writer 
who  enjoyed  the  favour  and  patronage  of  his  fovereign,  and  fince 
Supported  by  the  authority  of  an  eminent  writer  whofe  office  it 
was  to  lay  down  the  principles  of  law,  and  adminifter  juftice  to 
'the  fubje&s  of  thefe  realms. 

Gentlemen,  I  defy  our  bittereft  enemies  to  prove  that  it  war 
•ever  our  intention  to  make  any  pra6lical  application  of  thefe  doc 
trines;  for,  as  the  fame  learned  judge  well  obferves,  '*  all  op - 
"  preflions,  as  they  may  happen  to  fpring  from  any  branch  of  the 
**'  fovereign  power,  muft  neceffarily  be  out  of  the  reach  of  any 
"  flated  rule,  or  exprefs  legal  provifion  ;"  fo  I  fay  with  him  alfo 
that  "  if  ever  they  unfortunately  happen,  the  prudence  of  the 
*'  times  mujl  provide  new  remedies  upon  new  emergencies."  Black- 
-flone,  Vol.  i.  p.  245. 

Gentlemen,  I  (hall  now  ftate  to  you,  as  fhortly  as  I  can,  what 
•was  faid  by  the  witnefles.  Mr.  Scott  fays,  I  think,  among 
'other  things,  that  when  he  came  into  the  convention,  on  the 
6th  of  December,  he  afked  the  chairman  the  object  of  our  meet 
ing.  The  reply  was,  that  we  were  met  for  the  purpofe  of  ad- 
drefling  the  king. 

Mr.  Lr^vidfon  teils  you,  indeed,  that  he  came  for  the  purpofe 
•of  difperfing  the  meeting.  He  was  afked,  alfo,  if  there  was  any 
appearance  of  tumult.  He  anfwers  in  the  negative  j  that  there 
was  no  appearance  of  tumult  and  difordcr,  though  the  prefident 
was  forcibly  taken  out  of  the  chair  j  to 'whom  he,  at  firft  gave 
a  friendly  make,  though  he  was  afterwards  obliged  to  convert 
it  into  a  Corniih  hug.  WE,  then,  gentlemen,  were  the  perfons 
who  were  forcibly  alTaulted  j  but  we  did  not  make  ufe  of  force 
•for  the  purpofe  of  repelling  force. 

Gentlemen,  the  external  proofs  that  have  been  alledged,  pap* 

P 


tfcnlarily  of  this  refolution  which  was  faid  to  have  paffed,  amount 
to  wnat  ?  i  hey  amount,  in  fa 61,  merely,  to  this,  that  a  nunri 
be;  of  papers  were  taken  from 'a  public  inn  by  the  officer,  and 
put  into  a,  loofe  bundle  5  then  taken  by  him  to  the  fheriffV 
office,  where. they  were  left  for  fome  time,  Without  any  particu 
lar  attention  being  paid  to  the  j  certainly  in  fo  loofe  a  itate 
that  it  was  very  pofiible  for  any  other  papers  to  have  been  put 
in  j  consequently  all  degree  of  credibility  due  to  the  evidence  is 
do:u-  away,  inaimuch  as  they  were  not  fealed,  though  I  under- 
ftand  it  is  always  the  cu.iorn  to  feal  up  papers,  as  it  appeared 
from  the  evidence  delivered  to  day  at  the  bar.  For,  I  conceive 
that,  after  they  have  been  in  that  loofe  itate,  it  is  impoffiole  ever 
to  identify  thefe  papers,  unlefs  the  maa  has  the  faculty  of  look 
ing  through  a  pocket  handkerchief.  How  is  it  poffible,  if  the 
papers  had  been  taken  and  put  into  a  loofe  bundle,  and  fuffered 
to  lie  a  confiderable  time  without  any  a&ual  infpeftion-,  and  fe- 
feral  perfons  being  in  the  room*,-  how.  is  it  poflible,  I  lay,  that 
thtfe  papers  can  be  proved  10  be  the  fame  that  were  taken  out 
of  the  room  of  Mr.  Sinclair  ? 

Gentlemen,  you  will  find  one  material  circumftance,  how 
ever,  to  which,  I  truft.  you  will  give  your  raoft  mature  confider- 
ation,  which  is,  that  an  attempt  to  identify  thofe  papers  ftiould,- 
by  all  regular  and  due  courfe  of  evidence,  have  been  made,  be 
fore  they  are  produced  to  the  jury,  as  the  ground  of  criminating 
any  pannel  at  this  bar  j  for,  if  they  are  not  identified,  I  do  not 
fee  with  what  colour  of  juftice  they  can  be  brought  forward  for 
the  purpofe  of  criminating  anyperfon.  This  paper  is  not  pioved 
ever  to  have  been  adopted  as  a  refolution  by  the  convention.  It 
no  where  appears,  even  in  what  is  called  the  minutes  of  the 
convention,  but  which  I  deny  to  be  the  minutes  of  the  conven 
tion  •,  nor  is  there  any  proof  that  ever  they  were  adored  by  the 
convention  as  their  minutes.  It  ought  to  have,  been  proved  tQ 
be  in  the  hand-writing  of  Mr.  Sinclair  who  is  the  reputed  author 
of  this  motion;  and  even  if  an  attempt  to  identity  his  hand  writ 
ing  had  been  made,  even  then  I  fay  the  evidence  would '-ft ill  have 
refted  upon  a  very  precarious  foundation.  In  the  cafe  of  Alger 
non  Sydney,  it  was  a  fimilarity  of  hand-writing  that  was  the 
principal  ground  of  his  conviclion.  That  very  circumftance, 
alfo,  gentlemen,  is  recited  in  the  aft  of  parliament  as  one  of  ther 
principal  grounds  of  reverting  his  attainder)  though  the  paper 


to,  was  found  in  the  clofet  of  Colonel  Sydney,  as  this 
paper  is  faid  to  have  *been  found  in  the  room  of  Mr.  Sinclair. 
Sydney  himfelf  well  obferves,  upon  his  trial,  "  that  fimilitude 
*'  of  hands  is  nothing  ;  as  hands  may  be  fo  counterfeited,  that 
"  no  man  ihall  know  even  his  own  hand.  A  gentleman  that  is 
"  row  dead,"  fays  he,  "  told  me  that  my  Lord  Arlington,  about 
"  five  years  ago,  defired  him  to  write  a  letter  and  feal  it  as  well 
"  as  he  could.  He  wrote  it  with  care,  and  fealed  it  with  a  wafer 
'"  and  wax  upon  it ;  and  within  a  few,  days  my  Lord  Arlington 
"  brought  him  five  letters,  and  he  did  not  know  which  was  his 
"  own."  Trial  of  A.  Syd.  p.  31.  If,  then,  gentlemen,  even  if 
there  had  been  aclual  proof  that  this  was  in  the  hand-writing  of 
Mr.  Sinclair  (a  circumftance  which  never  could  be  proved,  and 
which  has  not  this  day  been  attempted-to  be  proved),  if  fuch 
aftual  proof,  I  fay,  would  not  have  been  admitted  as  fufficient 
evidence  to  criminate  Mr.  Sinclair,  inafmuch  as  the  motion  in 
queftion  never  became  part  of  the  minutes  of  the  convention — 
far  lefs  fnould  this  fcroll  of  paper  condemn  me,  who  am  only 
ticcufed  of  verbally  fupporting  the  written  motion  which  Mr. 
Sinclair  is  faid  to  have  made.  If  upon  the  trial  of  this  excellent 
young  man,  who,  at  a  period  of  life,  which  the  greater  part  of 
mankind  confume  in  frivolous  or  vicious  dinipation,  is  dedicat 
ing  his  whole  time  to  promote  the  happinefs  of  his  fellow-crea 
tures  ;  if  upon  a  fubfequent  trial  an  honelt  and  impartial  jury  (hall, 
as  they  muft,  acquit  him  of  the  charge,  both  upon  a  general  con- 
viclion  of  his  innocence,  and  particularly,  upon  the  infufficiency 
of  the  evidence  brought  againft  him,  what  muft  be  the  remorfe, 
what  the  anguiQi  of  that  jury,  who  (hall  have  condemned  the 
acceffary  upon  that  Very  evidence,  which,  on  the  fulleft  investi 
gation,  mail  have  been  found  incompetent  to  the  cohviclion  of 
the  principal?  This  event,  were  it  poflible  to  happen,  I  mould 
moft  deeply  deplore,  not  merely  on  account  of  my  own  perfonal 
Bufferings,  but  for  the  fcandalit  would  affix  to  the  adminiftration 
of  juflice,  for  the  difgrace  it  would  bring  upon  our  common  coun 
try  ;  and,  above  all,  for  the  deep  and  lading  infamy  that  it 
xvould  entail  upon  you,  my  countrymen,  gentlemen  of  the  jury. 
'In  fuch  cafe,  the  principle  of  my  condemnation  would  even  be 
worfe  than  that  of  Sydney;  pofterity  would  review  it  with 
*€qual  abhorrence,  and  therefore  let  me  conjure  you,  as  you  ten 
der  not  only  my  faff(v,  but  your  own  perfonal  reputation^  fuffer 
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not  the  iniquities  of  thofe  times  to  be  revived  and  imputed  to- 
thefe.  y| 

Mr.  Mack  tells  you,  that  he  did  not  get  the  papers  from  Lyon,. 
that  they  were  lying  in  the  room  in-  the  flieriff-clerk's  office 
carelefsly.  Mr.  okirving's  papers  werefealedit  feems  ;  but  this 
motion  upon  A-hicn  the  great  ground  of  criminality  is  laid,  is 
fuffered  to  lye  loote.  if  that  precaution  was  not  taken  equally 
in  all  cafes,  I  certainly  ought  not  to  iuifer  for  the  negligence 
of  the  officer. 

There   is  one   certain   and   infallible    proof,    gentlemen,  that 
this  motion,  upon  which  fo  much  ftrefs  is  laid,  never  did,  in  re 
ality,  pafs  in  the  convention.      It  has  come  out  in  the   evidence 
that  the  motion  was  marked  by  Mr.  Aitchefon — if  then,  it  was 
marked  by  him,  it  clearly  could  not  have  been   adopted    by  the 
convention  ;  for  if  it  had,  it  would  have  gone  into  the  hands  of 
the  Secretary,  who  would  have  maiked  it  with   his   own    figna- 
ture,  and  it  would  have  conllituted  part  of  the  minutes.    On  the 
contrary,  you  have  ftrong  circumftantial  proof  (^the  belt  that  the 
nature  of  the  cafe  will   admit)   that  fo  far  from  pafiing  in  the 
convention  it  was  even  laid  afide  ;  inafmuch  as  it  was  only  marked 
by  Aitchefon,  and  not  by  the  fecretary  whofe   practice  it   was 
invariably  to  mark  them  as  an  effential  preparative  to  their  in* 
fertion  in  the  minutes.      Beiides,  gentlemen,  where  was  this  pa 
per  found  ?  Was  it  found  in  the  poffeilion  of  Mr.  Skirving,  when 
rt//his  papers  were  feized,  and  to  whole   cuiiody  all   refolutions 
that  panned  in  the  convention  were  regularly  committed  ?     No  ; 
it  was  not  even  pretended  to  have  been  fo  found  ;  it  is  ftated  to 
have  been  found  in  the  cultody  of  Mr.   Sinclair  alone  who  was  , 
a  iimple  member  of  the  convention,  and  who  was  never  entruft- 
ed  with  the  guardianfnip  of  its  minutes.     This  fingle  facl  renderf 
all  reafoning  upon  the  fubje£l  unneceiTary.      It  amounts  to  a  mo 
ral  demonftration  of  what  I  advance  ;  and  he  who  would  not  be 
convinced    by  proof  fo   glaring,  and  fafts  fo  undeniable,  would' 
not  receive  conviction  though  one  Jbould  rife  from  the  dead. 

Gentlemen,,  you,  no  doubt,  are  well  aware,  that  it  is  the  duty 
of  jurymen  to  find  the  verdicl  fecundum  alegata  et  probata,  ac 
cording  to  fatts  alledged  and  proved.  Many  principles  contained 
in  thofe  fpeeches  attributed  to  me  I  glory  in  having  uttered,  as 
they  are  pevfeclly  reconcileable  with  the  founded  principles  of 
government  and  good  order.  But  there  are  parts  of  thofe  fpeeche* 


which  are  falfe  and  fpurlous.  Animated,  as  I  am,  witli  a  love 
of  truth,  and  determined  to  tell  it  at  vyhatever  hazard,  I  will 
neither  affume  wlmt  )  have  not  faid,  nor  deny  what  I  have  faiJ. 
If  then,  you  give  me  credit,  which,  I  am  fure,  as  honeil  men  yon 
cannot  withhold  from  me,  for  my  veracity  and  opennefs  in  one 
initance,  you  have  no  right  to  miftxuft  me  in  another. 

I  have  already  told  you,  that  as  jurymen  you  are  bound  to 
find  a  verdid  according  to  fa6b  alleciged  and  proved.  I,  now, 
gentlemen,  will  feriouily  afk  what  evidence  have  you,  that  the 
fpeeches  charged  in  the  indictment,  and  which  are  copied  from 
the  Gazetteer,  are  the  real  ipeeches  which  I  made  in  the  con 
vention  ?  What  is  the  mode  of  proof?  Thomas  Cockburn  tells 
you  that  he  had  a  genera/  recollection,  when  he  was  in  the  habit 
of  reading  the  Gazetteer,  that  they  bore  a  refemblance  to  the 
fpeeehes  which  he  has  heard  me  make  in  the  convention.  Gen 
tlemen,  I  truft  you  are  well  aware  of  the  facred  duty  which  you 
are  now  to  execute,  and  that  yeu  will  be  of  opinion,  that  in  a  cafe  fo 
folemn  astheprefent,  a  bare  general  recolleclior,  of  what  is  faid,  or 
fuppofed'te  be  faid,  in  the  heat  of  debate,  will  never  constitute 
a  fufficient  ground  of  criminal  conviction.  I  allow,  that  in  the 
ordinary  intercourfes  of  life  a  general  recollection  is  certainly 
fufficient  ground  whereon  to  form  a  judgment,  otherwife  hu 
man  affairs  muft  ftand  tlill.  But  you  are  not  now  met  for  the 
ordinary  purpofes  of  life  ;  you  are  met  to  determine  the  guilt 
or  innocence  of  a  man  accufed,  on  the  one  hand,  of  having  dif- 
turbed  the  peace,  and  efteemed  on  the  other,  for  having  attempt 
ed  to  promote  the  good  of  his  country  ^  and  upon  your  deter 
mination  will  reft,  not  only  his  fortune  and  his  fame,  but,  in  all 
probability,  his  life  itfelf.  What  then  is  the  evidence  upon 
which  this  great  ftake  depends  ?  Mr.  Cockburn,  when  prefled  by 
my  counfel,  who,  through  the  whole  courfe  of  the  caufe  have 
conducted  themfelves,  not  only  like  able  counfel,  but  like  firm 
and  inflexible  patriots,  fays,  that  he  cannot  identify  one  fingle 
paiTage.  What  does  this  confeflion  amount  to  ?  That  he  cannot 
fwear  they  are  the  fpeeches  I  made  ;  for,  if  the  terms  general 
recollection  have  any  meaning  at  all,  I  apprehend  they  have 
this  meaning,  that  all  general  recollections  are  cornpofed  of  the 
recollection  of  fome  particular  paffages.  Now,  he  does  not  iden 
tify  one  fingle  paflage.  Some  of  them  vnu  mav  deem  criminal, 
others  innocent -j  nay,  even  meritorious  5  and  therefore,  I 
P. 3 
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prefume  you  cannot  convict  any  pannel  upon  fucli  loofe  mdeter* 
minate  evidence  j  which  is,  at  leaft,  as  likely  to  £x  upon  him 
what  is  praife-worthy,  as  it  is  to  charge  him  with  what  is  crimi 
nal.  But  he  recollects  "  a  great  many  words  interfperfetf  in  that 
"  fpeech."  Why,  doubtlefs,  gentle  men,  when  Mr.  Cockburn 
had  heard  any  perfon  fpeak  for  a  considerable  length  of  time,  he 
mufl  have  fome  recollection  upon  his  mind  of  what  had  palled  •,  but 
I  trufl  that  words  interfperfed  through  a  fpeech  are  certainly 
too  loofe  to  found  a  verdict  of  conviction  of  a  far  lefs  crime  than 
that  of  which  I  am  accufed,  and  to  authorifc  a  punilhment  of  far 
lefs  feverity  than  fuch  as  if  convicted  I  (hall  inevitably  fuffer. 

This,  gentlemen,  is  fo  far  as  concerns  the  firit  fpeech.  But 
of  the  fecond  fpeech  he  fays  he  recollects  lefs  than  of  any  other; 
though  this  is  the  fpeech  upon  which  Mr.  Solicitor  General 
chiefly  founds  his  charge,  and  againft  which  he  has  planted  the 
-whole  artillery  of  the  law.  After  all,  gentlemen,  the  witnefs, 
though  clofely  preiTed  in  his  examination  by  the  crown  law'yers, 
clofes  his  evidence  with  thefe  remarkable  words  "  that  he  docs 
not  mean  to  identify  any  of  the  fpeeches. 

Gentlemen,  if  the  freedom  and  lives  of  Britiui  fubjects  arc 
dependent  upon  the  loofe  and  general  recollection  of  words  fpo- 
ken  too  at  a  cojnfiderable  diilance  of  time,  we  may,  indeed  boajl 
our  liberties  and  the  benignity  of  our  laws,  but  they  are  mere 
ly  an  empty  boaft,  and  not  a  folid  and  fubftantial  good. 

But,  gentlemen,  there  is  one  circumttance  ft  ill  ftronger  than 
any  I  have  ttated  to  you.  If  any  perfon^  might  be  fuppofed  to 
retain  an  accurate  recollection  of  the  fpeeches,  it  mufl  be  Wil 
liam  Rofs,  who  being  able  to  write  mort-hand,  would  in  all  pro 
bability  carry  away  with  him,  with  more  accuracy  than  any 
other  perfon,  the  fpeeches  which  are  attributed  to  me.  Rofs 
tells  you,  he  never  took  notes  by  the  exprefs  direction  of  the 
convention,  nor  ever  -publifhed  them  by  their  order.  Now,  if 
charges  of  criminality  are  to  be  brought  forward  againft  men  up 
on  fuch  loofe  evidence 'as  this — the  unauthorifed  tranfcript  of  a 
fnort-band  writer,  and  which  tranfcript,  or  even  verbal  evidence,, 
is  to  be  taken  as  projf — we  mufl  deem  the  judicial  procels  of 
our  country  not  a  fhield  of  protection,  but  a  rod  of  chaiiifement. 
Peifons  actuated  by  malicious  motives,  the  retainers  of  a  profli 
gate  admimitration,  may  enter  the  meetings  by  a  {hort-hand 
writer,  and,  for  a  fmall  gratification,  may-  induce  him  to  take 


.down,  as  the  fpeeches  of  any  member,  words  highly  criimirl,  but 
•which  at  tae  lame  ume  hav?  neve-  been  fpoken  j  and  afterwards, 
.by  procuring  them  to  be  inferted  in  a  newfpaper,  may  fubjea 
the  party  to  a  ftate  profecution.  As>ainvt  this  engine  of  perfecu- 
tion  what  remedy  has  innocence  ?  Why,  the  party  aggrieved 
may  profecute  the  printer  tor  a  libel,  I  mean  if  he  has  money, 
for  that  is  a  neceffary  ingredient  to  the  attainment  of  juitice  j 
and  if  he  has  none,  however  deep  the  injury,  and  calamitous  its 
confequence,  he  mult  fit  down  filent  ui.der  the  chan-e,  until  he 
has  an  opportunity  of  vindicating  hi*  innocence  in  court  when, 
the  Lord  Advocate,  who  is,  ex  >^n>,  the  guardian  of  our  liber 
ties,  (hall  be  gracioufly  pleafed  to  drag  him,  as  the  ill-fated  vic 
tim  of  a  itate  profecution. 

Gentlemen,  the.  rules  of  evidence,  being  all  founded  upon  the 
plain  principles  of  common  le  fe,  ult  n  all  countries  be 
nearly  the  fame.  In  an  Engliih  Court  of  Judicature,  the  evi 
dence  produced  againft  me  would,  I  am  certain,  be  deemed  in 
competent  to  a  conviction  on  the  flighelt  charge.  Why  then 
in  Scotland  ihould  not  an  equal  meafure  of  juitice  be  meted  out 
to  me,  an  Engliihman,  which  you,  though  ocotfmen,  would  in 
England  readily  obtain  ? 

Furthermore,- Rofs  the  (hort-hand  writer  fwears  that  he  i$ 
**  not  very  well  Ikilled  in  his  art— which,  even;  in  the  moil  ikilful, 
is  a  fallacious  mode  of  identifying  a  fpcech — nay,  that  he  was 
afflicled  with  deafnefs  when  he  attended  the  convention,  and, 
having  frequently  loll  the  thread  of  my  difcourfe,  inferted  of  his 
own  1/iventivn,  a  great  part  of  that  which  appeared  in  his  pa-er. 
Gentlemen,  is  not  this  fingle  confetfion  fufficient  totally  to  de- 
ilroy  the  identity  of  the  fpeeches,  and  confequently  the  foiidi- 
ty  of  the  evidence  againft  me  r— A  queition  was  afked  by  one  of 
the  jurymen  which  carried  with  it  an  apparent  wejght — whe 
ther  any  of  the  members  of  the  convention  had  complained  that 
their  fpeeches  were  inferted  or  mifreprefented  ?  To  which  ;<ofs 
anfwered,  No.  I  am  fure  you  cannot  but  be  aware,  that  if  the 
members  of  the  convention  had  been  in  the  conftant  habit  of 
complaining  of  all  the  miireprefentations  which  the  lying  breath 
of  rumour  had  circulated  againil  them— if  they  had  thought  it 
neceflary  formally  to  contradict  whatever  malice  propagated 
and  credulity  received— the  objeft  of  their  million  mutt  have 
?3?en  entirely  abandoned  3  and  inflead  of  afferting  thofe  princi- 


pies  which  we  felt  to  be  juft,  our  time  would  have  been   eon. 
umed  m  refuting  afperfions  which  we   knew  to  be  falfe.     No  f 
iemen,  we  refted  upon  the  confcioufnefs  of  our  innocence 
and  upon  the  broad  bans  of  public  confidence,  to  which  our  ho! 
neft  and  difinterefted  exertions  had  given  us  a  claim. 

George  Rofs  depones  that  I  had  no  knowledge  of  the  infer- 
tion  of  the  words  Ca  ira,  Vive  la  Contention,  Liberty  Hall,  6v 
that  he  himfelf  was  the  perfon  who  inferted  them.  I  (hould 
not  have  repeated  this  Infignificant  circumftance,  but  that  I  ob- 
ferve  unfair  inferences  have  been  drawn  from  them,  in  order  to 
load  us  with  additional  guilt. 

Gentlemen,  I  hold  this  to  be  a  found  principle  both  of  reafoa 
and  of  law,  that  if  you  once  can  prove  that  any  meeting  was  in 
itfelf  legal,  though  after  the  meeting  any  illegal  refolutions  were 
adopted,  provided  it  cannot  be  proved  that  you  were  prefent  at 
thofe  meetings  aiding  and  abetting  thofe  illegal  refolutions  fo 
paffed,  no  degree  of  criminality  can  poffibly  attach  to  you. 

You  are  then  to  advert  to  the  general  principle  which  proves 
the  legality  of  the  meeting,  and  not  to  the  particular  rcfolution 
which  if  you  did  not  fupport  can  never  be  brought  in  evidence 
againft  you.     Much  ftrefs  has  been  laid  upon  this  committee  of 
fecrecy,  upon   which  very  fbange  and  contradiaory  language 
has  been  held  by  the  public  profecutor.     Sometimes  we  are  re- 
prefented  as  a  fet  of  defperadoes,  who  met  in  open  day  for  the 
purpofe  of  violating  the  laws  and  the  fubfifling  conftitution  of 
the   country  j    at  other  times  that  we  met  in  holes  and  cor 
ners,  as  our  projects  were  fo  nefarious  that  they  could  not  bear 
the  light.     To  round  the  circle  of  contradidions,  a  learned  judge 
upon  the  bench  has  declared,  that  "  however  criminal  our  in- 
"  tentions,  our  conduct  was  open,  and  in  this  refpeft  our  impru- 
"  dence  wa»  equal  to  our  guilt."     By  thefe  various  and  even 
oppofite  charges,  the  punifhment  inflicted  by  the  Sicilian  tyrant 
is  realized  upon  fhe  unfortunate  members  of  the  convention— 
flretched  upon  the  iron-bed  of  legal  torture,  if  too  long  we  are 
Jopt,  if  too    ihort  we  are  flretched.     If  we  a£l  with  opennefs, 
there  our    candor  is    audacious    guilt  5    if    fecretly,     we    only 
refrain  from  infultiug  our  country  by  the  publicity  of  our  mea- 
fures,  that  we  may   in  greater  fecurity  accomplish    her  ruin. 
Seven  men,  It  feems,  were  deemed  fufficient,  by  this  refoliition, 
to  conftitute  a  convention,  which  was  to  overturn  the  govern. 
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meat  !  Abfurd  and  impoilible  fu^pofition  !  Were  our  rebellious 
troops,  like  thofe  of  Mr.  Bayes,  at  Brentford,  to  ftart  up  whea 
called  for  ?  Or,  is  it  fuppofed  that  we  were  to  realize  the  fable 
of  Pyrrba  and  Deucalion,  and  generate  men  by  calling  Hones, 
behind  us  ?  The  very  fuppofition  of  your  giving  the  fmalleft 
degree  of  credit  to  this  abfucd  allegation,  would  reneft  fuch  dif- 
grace  upon  your  underftandings,  and  is  fo  highly  derogatory  to 
the  Britiih  Constitution,  the  principles  of  which  are  the  objeds 
of  univerfal  reverence,  that  I  cannot  entertain  it  for  a  moment. 
For  feeble,  indeed,  muft  the  foundation  of  that  conflitution  be, 
which  can  be  even  endangered,  much  more  overturned,  by  a 
meeting  of  no  more  than  feven  individuals  ! 

Gentlemen,  from  a  particular  expreflion  ftated  in  this  indict 
ment,  calamitous  circumftances,  you  muft  fee  that  we  looked  upon 
every  invafion  to  be  calamitous,  from  whatever  quarter  it  pro- 
ceded  $— but,  if  we  had  intended  to  make  an  open  oppofition  to 
the  laws  of  our  country,  or  were  plotting  its  deftruftion  fecretly 
and  in  the  dark,  we  mould,  certainly,  never,  have  ufed  an  epi 
thet  of  that  defcription.  The  very  infertion  of  the  term  calami 
tous  proves  to  a  moral  demonftration  that  all  invafions,  from  what 
ever  quarter,  would  have  been  deemed  objects  not  of  approba 
tion,  but  of  regret. 

Gentlemen,  it  has  been  faid,  that  the  admiffion  of  foreign 
troops  into  Great  Britain  was  alfo  one  of  the  calamitous  circum- 
ftances  which  would  induce  the  convention  to  meet  again.  To 
this  charge,  if  it  will  avail  any  thing  to  the  public  profecutor,  I 
freely  plead  guilty.  As  a  Briton  I  mall  ever  think  myfelf  bound 
to  watch  with  anxious  attention  the  introduction  of  any  foreign 
troops,  and  upon  this  plain  principle,  that  I  conceive  the  native 
valour  of  Britons  is  always  adequate  to  their  own  protection.  If 
it  be  other  wife,  we  hold  our  freedom  by  the  moft  brittle  tenure 
-—for  as  foreigners  can  have  no  common  intereft  with  Britons, 
the  fame  mercenary  arm  which  protects  us  for  pay  may  enflave 
us  for  plunder.  But  what  does  this  refolution  ftate?  That  we 
\villdoanything  unconftituthnal  ?  Far  from  it.  It  ftates  that 
<k  we  fhall  follow  the  wholefome  example  of  our  anceftors.  by 
"  paying  no  regard  to  any  aft  which  {hall  militate  again/}  the 
"  conftitution  of  our  country."  Now,  before  government  can 
properly  make  this  refolution  a  ground  of  criminal  accuiation 
?gainft  us,  they  muft  qcnfefs  that  they  cither  had  paffsd,  or  meaned 
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to  pafs  an  aft,  militating  again/}  the  conjlitution.  For  under  u« 
other  circumitance  was  any  oppofition  mentioned,  or  intended. 
Is  it  not  rather  fingular  then,  that  before  they  can  infer  our  guilt, 
they  muft  confefs  tkeir  own  f  A&s  of  parliament  are  in  general 
facred  things,  but  they  may  be,  in  particular  cafes,  fo  grievous 
and  oppre (five,  that  human  nature  w'li  rtvolt  from  them.  The 
constitution,  as  Treafuier  Burleigh  long  iince  obierved,  can  never 
be  undone  but  by  a  parliament  •,  which  proves  however,  that  a 
parliament  may  undo  it.  In  the  reign  of  Henry  VIII.  an  a6l  of 
parliament  was  patted,  giving  to  the  proclamations  of  the  crown 
the  validity  of  a  law.  It  was  alfo  made  a  capital  offence  for  any 
perfon  to  foretel  the  death  of  the  king — in  confequenc-  of  which, 
Sir  Anthony  Denny,  his  phyfician,  when  he  lay  at  the  point  of 
death  was  afraid  to  mention  to  him  the  danger  of  his  lituation. 
To  judge  or  believe  that  Anne  Cleves  was  not  a  virgin  when  ilie 
married  him  was  declared  high  treaibn.  Until  very  lately  for  a 
gipiey  to  remain  twelve  months  within  the  kingdom  was  declared 
felony  without  benefit  of  clergy.  In  Scotland,  Evenus,  the  third 
king  of  that  name,  caufed  a  law  to  pafs,  by  which  the  wives  and 
daughters  of  noblemen  were  expoied  to  his  luft,  and  thofe  of  the 
commons  to  the  lull  of  his  nobility.  Tulit  legem  Evenus  ut  cui- 
vis  liceret,  pro  opibus  quot  alere  pojjet^  uxores  ducere  *  ut  rex  ante 
nup  tin  s  fponj arum  nobi/ium,  nobitis  plebeiarum  pr<?libarent  pitaici- 
tiam,  ut  plebeiorum  uxores  cum  aobititaies  communes  ejfent.  BUCK. 
L.  4.  c.  14.  Many  other  acls  might  be  mentioned  which  have 
long  blotted  and  difgraced  the  (iatute  book;  are'thefe  acls,  then, 
in  the  eye  of  reafon,  proper  objecls  of  obedience?  Nay,  are  they 
not  rather ;  honoured  in  the  breach,  than  the  obfervance  ?  "  Laws," 
fays  Hooker,  ;'  mull  be  obeyed,  un  efs  there  be  reafon  Jlowed 
*'  that  the  /aw  of  reafon  or  of  God,  doth  enjoin  the  contrary." 
ECCLES.  POL.  B.  i.  lee.  16.  Which  plainly  implies  that  there 
are  bounds  to  the  civil  obedience  of  the  lubjecl.  Acls,  then, 
which  are  fubverfive  of  our  happincis,  are  contrary  to  every  right 
of  civil  fociety  and  comfort,  utterly  incompatible  with  ail  laws 
either  mural  or  rtve.iled,  and  therefore  mere  acls  of  powei,  hav 
ing  neither  the  force  nor  validity  of  a  law.  But  1  deny  iliat  it 
was  ever  the  intention  of  the  Convention  to  refill  any  adts  by 
force.  The  words  of  the  reiblutiuii  are,  "  uniefs  compelled  to 
"  denfl  bv  fuperior  force."  What  was  this  torce-  to  i>e  fuperior 
to  ?  Why,  forlboth,  to  twent^-oue  members  peaceably  met,  ant| 


C    223    ) 

peaceably  difcufling  political  fubjects.  Nay,  do  not  the  vety 
words  therafclves  plainly  import,  that  though  the  mere  mandate 
of  the  magiftrate  (as  fuch  a  mandate  would  be  a  grofs  violation 
of  the  law  which  he  was  bound  to  obicrve)  would  be  difregard- 
ed  by  the  Convention,  yet  the  appearance  ol  force  would  be  the 
fignal  of  difperfion  ?  For  upon  what  principle  of  common  fenfe,  or 
probabilities,  can  it  be  fuppofed  that  we  fhould  have  wantonly 
expofed  our  lives  to  certain  deftruftion  by  an  appeal  to  arms  ;  we, 
few  in  number,  peaceful  in  intention,  without  ability  to  aa, 
without  hope  to  fucceed,  without  power,  without  influence,  with 
out  motive,  without  means  ? 

But  the  fmcerity  of  this  declaration  has  been  already  evinced 
by  a  fact  of  recent  date  aad  public  notoriety.  When  Mr.  Shc- 
riiF  Davidfon,  on  the  laft  evening  on  which  the  Convention  fat, 
entered  the  hall,  attended  by  conftables  and  other  officers,  be 
longing  to  the  civil  power  only,  did  the  flighteR  fymptom  appear 
of  an  inclination  to  refift  ?  No  ;  Mr.  Margaret  and  myfelf,  who 
fucceiuvely  aaed  as  prefidents  that  evening,  were  indeed  forcibly 
pulled  out  of  the  chair  j  becaufe,  as  we  were  confcious,  that  we 
could  not  be  legally  ordered  to  quit  it,  a  voluntary  abdication 
would  have  been  juftly  interpreted  as  a  dereliction  of  our  right. 
But  did  we  refift,  I  again  repeat  ?  No  j  Mr.  Davidfon's  tefti- 
mony  this  day,  has  continued  my  affertion.  We  difperfed,  he 
tells  you,  without  tumult  or  diforder.  It  was  we,  then,  agamft 
whom  force  was  employed,' but  who  employed  none.  Wefufer- 
ed  injury  but  offered  none. 

The  introduction  of  foreign  troops  into  the  kingdom,  without 
the  function  of  parliament,  is  an  infringement  ef  the  Bill  of  Rights, 
and  a  violation  of  the  constitution  of  our  country.  Doctrines, 
I  know,  have  been  openly  avowed  by  the  miniiler,  juftifying  the 
meafure  as  legal  and  conilitutional  j  but  this  avowal,  I  believe, 
ftruck  every  one  who  heard  him,  his  own  creatures  excepted, 
with  horror  and  aftonimment  j  nor  do  I  apprehend,  that  at  a  fu 
ture  though  not  diftant  period,  he  will  be  fond  of  repeating  what 
in  the  plenitude  and  infolence  of  power  he  has  lately  advanced. 

Lord  Stanhope  who  is  a  member  of  that  legiilature  which 
ought  to  be  the  peculiar  guardian  of  our  rights  and  privileges, 
and  who,  I  believe,  is  as  incorrupt  a  fenator  as  ever  this  country 
gave  birth  to,  fince,  like  another  Socrates  at  Athens,  he  prefervcs 
Jnmfelf  free  from  the  contagion  which  is  every  where  raging 


around  him;  Lord  Stanhope,  I  fay,  with  his  accuftomed  honeft 
daring  thus  expreffed  himfelf  upon  the  fobjecl  of  which  I  am 
now  fpeaking  :  «  Armies  (faid  he)  have  in  all  ages  been  the  en- 
"  gines  of  tyranny,  and  by  them  the  civil  rights  and  liberties  of 
u  all  nations  have  been  deftroyed.  The  meafure  is  of  itfelf  fuch 
"  a  flagrant  violation  of  the  conltitution,  that  if  the  fame  argu- 
«  ments  are  ufed  in  fupport  of  it  in  this  houfe  which  have  been 
"  ufed  in  another  place,  1  make  no  difficulty  in  declaring  that 
«'  the  authors  and  abettors  of  fuch  blafphemous  doftrines  ought 
not  tofirvive  their  treafon.  1  feel  (continued  he)  as  little  difli- 
"  culty  in  declaring  that  IF  THOSE  TREASONABLE  DOCTRINES  ARE 

<|  ATTEMPTED  TO  BE  PUT  INTO  EXECUTION  BY  THE  EXECUTIVE  GO- 

'- VRNMBNT  IT  THEN  BECOMES  THE  DUTY  OF  THE  PEOPLE  TO  RESIST 
«'  FORCE  BY  FORCE."  If  ihen,  this  excellent  man  could  hold,  with 
impunity  in  the  fenate  itlelf,  and  in  the  pretence  of  the  great  of- 
fleers  of  ftate.  thcfe  bold  but  coniiitutional  dodrines,  upon  what 
pK.rext  of  law,  or  under  what  colour  of  juftice'can  you  prefume 
to  punifli  me,  who  have  merely  ftated  hypothetically,  what  he  has 
advanced,  plainly,  openly,  unconditionally  ? 

Gentlemen,   1   cannot  but   obferve    one   very   unfair  fufpicioo 
•which  the  crown  lawyers  have  endeavoured  to  infufe  into  your 
minds  during  the  courfc  of  thefe  trials.     In  order  to  inflame  your 
paffions,  at  the  fame  time  that  they  may  affume  to  therafelves  an 
appearance  of  lenity,   they  tell  you  that  the  crimes  with  which 
we  ftand  charged  approach    very  nearly  to  high  treafon  ;  and  art 
appeal,  not  very  honourable  1  think  to  the  appellants,  is  continu 
ally  made  to  old  and  obiolete   itatutes,  on   which  ftate  profecu- 
tions   were  grounded  when  tyranny  was  at  its  height,  to  prove, 
that  had  we  fallen,  like  the  apoitles  of  freedom,  in  the  laft  cen 
tury,  on  thofe  "  evil  days,"  like  them   too  (we  fhould  have  been, 
the  viaims  of  a  legal   tyranny.      This  procedure  I  muft  confider 
as   abhorrent,    from    thv   cool  and  fober  rules  of  j'.iftice.     Suffer 
not,  therefore,  I  conjure  you.  your  tempers  to  be  h  flamed,  to  the 
deftru&ipn  of  an  innocent  man,  becaufe  the  public  pi.-fccutor,  in 
the  rage  and  phrenzy  of  loyalty,   has  th'.u^ht   proper  to  dig  into 
the  dufty  rubbiih  of  antiquity,  under  which  the  embers  of  defpo- 
tifm  have  Ions:  been   (mothered,  and   to  "  awaken  thole  Deeping 
*  lions    by  rattling  up  a  company  of  old  records  which  have  lain 
"  forlb  many  ages  by  the  wal1  neglected  and  forgotten*." 
*  See  Lord  Stafford's  Speech  in  the  State  Trialsi 


Gentlemen,  another  circumftance,  upon  which  much  tf  refs  lias 
fceen  laid,  is  that  of  a  blank  appearing  among  the  minutts  j  and 
as  this  blank  followed  after  the   refolution   which   we   have  juft 
now  been  difcuffing,  it  has  been   unfairly  inferred,    that    it   was 
our  intention  to  fill  it  up  with  matter,  at  a  proper  and   conveni 
ent  feafon,  the  publication  of  which   would  have  amounted   to 
high  treafon.     But.  Gentlemen,  if  you  will  turn  to  the  minutes, 
you  will  find  that  there  is  not  one  blank  alone  but  many.    And  this 
eircumftance,  when  coupled  with  the  obfervation  of  the  Solicitor 
General,    muft  convince  you  how  extremely  dangerous.it  is  to 
condemn  any  man  upon    the    evidence  of  thefe  minutes,  which 
have  been  fo  long  in  the  poffeflion  of  thofe  who   are   the  officers 
and  dependents  of  government.     For,  as   (late   profccutions   are 
frequently  the  inftruments,  by  which  a  profligate   adminiftration 
facrifice  the  bold  and  incorruptible  expofers  of  their  meafures,  fo 
it  is  always  in  the  power,  as.   no  doubt,  it  mult  be  frequently  in 
the  inclination  of  the  public  profecutor,  to  fill  up  the  blanks  with 
more  heavy  and  additional  matter,  which  being  confounded  with 
the  original  minutes,  may  be  offered  in  evidence  to  a  jury,  as  a 
fufficient  ground  of  conviction  for  high  treafon. 

The  difference  of  procefs  and  of  the  criminal  codes  of   Scot 
land  and  England  muft,  to  every  thinking  mind,   be  a  fubjea  of 
moll  ferious  alarm.     In  the  fouthern  part  of  the   kingdom,  nay, 
in  the  capital  itfelf,  the  feat  of  the  legiflature,  and  the    fountain. 
head  of  all  juftice !  men  are  fuffered  to  meet  under  the  very  beard 
of  the  Secretary  of  State,  and  to  pafs  with   impunity  retolutiona 
exaaiy  correfponding  in  principle,  and  equally  ftrong  in   expref- 
lion  with  thofe,  which  if  paffed  in  Scotland,  will  fend  both   the 
mover  and  feconder.  in  company  with  theives,  felons,  and  mur 
derers,  to  toil  and  perim  on  the  bleak  and  inhofpitable  mores  o£ 
New- Holland.     Is  the  Tweed  then,  which  the  God  of  nature  has 
made  only  to  be  a  geographical  feparation  between  the  two  coun 
tries,  by  the  folly  and  wickednefs  of  man  to  be  perverted  into  a 
legal,  a  moral,  a  political  feparation  ?   The  refolution  to  which  I 
have  jufl  now  alluded    «as    a  refolution   paffed   by  the    London 
Correfponding  Society,  and  is  as  follows:  "  That  during  the  en- 
*'  fuing  feflion  of  parliament,  the  general  committee  of  this  fociety 
"  do  meet  daily,  for  the  purpofe  of  watching  the  proceedings  of  the 
*'  parliament  and  of  the  adminifrration  of  the  government  of  this 
"'  country.      And  that  upon  the  firft  introduction  of  any  bill,  or 
**.  motion  inimical  to  the  liberties  of  the  people,  fuch  as,  for  LANDING 
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*<  FOREIGN  TROOPSMN  GREAT  BRITAIN,  OR  IRELAND,  for  repealing 
"  the  HABEAS  CORPUS  ACT,  for  proclaiming  MARTIAL  LAW  ;  OR 

"  FOR  PREVENTING  THE  PEOPLE  FROM  MEETING  IN  SOCIETIES  FOR 
"  CONSTITUTIONAL  INFORMATION,  OR  ANY  OTHER  INNOVATION  of  a 

"  fimilar  nature  5  that,  on  any  of  theie  emergencies,  the  jreneral 
"  committee  ihall  iffue  fummonfes  to  the  delegates  of  each  divifion, 
"  and  alfo  to  the  fecretaries  of  the  different  focietics  affiliated  and 
•*'  correfponding  with  this  fociety,  forthwith  to  call  a  GENERAL 
"  CONVENTION  OF  THE  PEOPLE,  to  be  held  at  fuch  place,  ana  in  fuch 
"  a  manner  as  (hall  be  fpecified  in  the  fummons,  for  the  purpofr 
"  of  taking  fuch  mtafures  into  their  confidcration. 

"  Refolved— That    the    preceding  addrtfs   and    refolution  be 

"  figned  by  the  chairman,  and  printed  and  publifhed. J.  MARTIW, 

"  Chairman.     T.  HARDY,  Secretary." 

Upon  thefe  refolutions,  though  circulated  throughout  the  unit- 
x.'d  kingdoms,  no  profecution  has  been  grounded.  Are  we  net 
then  to  infer,  either  that  the  Secretary  of  State  has  been  cri- 
rainally  negligent  of  his  duty,  and  that  though  he  crufoes  fedi- 
tion  in  Scotland,  he  tolerates  it  in  England  ;  or,  for  upon  no 
other  principle  can  he  be  excufed,  that  the  refolutions  and  the 
publication  of  them  is  perfectly  harmlefs,  and  that  the  code  of 
Scotland  which  marks  them  out  as  objects  of  puiiiihment,  like 
that  of  Draco,  is  written  in  blood. 

Gentlemen,  during  my  trial  a  principle  has  been  laid  down  by 
the  Lord  Juftice  Clerk,  which  I  deem  to  be,  in  the  higheft  de 
gree,  reprehenfible,  as  it  iirikes  at  the   root  of  that    confidence 
which  all  men  fhould  rerofe  in  law,  and  of  that    fecurity  which 
all  men  have  a  right  to  expert  from  it.     The  Lord  Juftice  Clerk 
declared  that  the  judges  had   a    difcrethnary  power    in    annexing 
the  punifoment  to  the  particular  crime  of  (edition.    Had  a  judge 
in  England  held  a  fimilar  doflrine,  the  judgment  feat  would  have 
tottered  under  him.      If  law  be  a  certain  rule  of  adlion,  defining 
the  offence  and  annexing  the  punifoxnent.  the  degree  and   nature 
of  the  punifoment  foould  be  fpecified,  with  equal  precifion  as  the 
degree  and  nature  of  the •  offence  5   otherwise  we    hold  our   free 
dom  as  mere  tenants  at  the  will  of  a  ju'dge,  and  not  as  we  ought, 
by  the  known  and  explicit  declaration  of  the  laws*    Lord  Camden, 
the  firft  law  authority  in  England,  has  (aid,  that  "  DISCRETION  is 
*'•  THE  LAW  of  tyrants  j  in  the  bell  men  it  is  caprice,  in  the  word 
"  it  is  every  folly,  vice,  and  infiimity  to  which  human  nature  is 
"  liable. 
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dentlemen,  let  not  the  word  discretion  miflead  you.  Legttt 
ffircnon  is  not  the  arbitrary  difcretion  of  the  judge.  No;  it  is, 
as  well  dt  fined  by  Lord  Cokt,  dijcerntre  per  iegem  quid  jit  juf- 
turn,  "  t*  difcovei  through  the  medium  of  the  law  that  which  Is 
«  ju'it  and  proper."  "  Judges  muft  determine,"  (fa>s  the  preamble 
to  an  old  ttatute  of  Henry  Vil.)  "  not  by  the  crooked  cord  of 
«  difcretion,  but  by  the  golden  met-wand  of  the  law."  A  beau 
tiful  expreflion.  and  full  of  intrinfic  wifdom. 

»  Ml/era  ejt  fervitus,  (fays  Lord  Coke),  ubijusvagum  atque  in- 
cogmtum  ejl\"  "  wherever  the  law  is  va^ue  and  uncertain,  the 
•«  people  are  in  a  ftate  of  wretched  flavery."  And  that  law  is 
certainly  vague  and  uncertain,  which  not  fpecifying  the  puniih- 
ment  as  well  as  the  crime,  leaves  it  to  the  arbitrary  difcretion  of 

the  judge. 

Gentlemen,  my  feelings,  my  exertions,  and  my  ftate  of  health 

have  exhaulted  me. 

Lord  Henderland.  You  may  fit  down  Mr.,  Gerrald,  and  take 

a  little  breath. 

Mr.  Gerrald.  I  thank  your  lordmip. 

(M  .  Gerrald  having  re/led  a  few  minutes  proceeded  as  follows  :) 
Gentlemen,  I  truft  that  I  have  now  proved  to  your  conviftiott 
the  general   purity  of  my  intention,  of   which   the  object  was  to 
carry  into  execution,  a  conaitutional  reform   in  a  peaceful  man- 
ner  •,  that    however  we  may  differ  as  men  and  citizens  upon  ipe- 
culative  principles  of  government    yet  the  doctrines  which  1  have 
advanced  are  founded  upon  the  great    and   immutable   principled 
of  reafoe  and    of  truth  ;  that  they  are  the  fentiments  of  the  moft 
revered  writers,  Locke,  Sydney,  Jones— that  even  Mr.  Pitt  and 
the  Duke  of  Richmond  formerly  proffffed ^toad  upon  them  5  that 
they  are    perfeftly   congenial   to  the   fpirit  of  the   Anglo-Saxon 
government,  and  not  in  a  great  degree  difFe  ing  from  the  principles 
of  the  old  conftitution  of   Scothnd,  as    i)r    Stewart   has   proved 
to  you  j  that  our    peaceful   refolution  of   obtaining   a  reform  was 
never  violated  by  our  pi-adice,  as  the  teltiraony  of  Sheriff  David- 
fon  evinces-,  for  when  affailed  by  the  civil  power  we  repelled  not 
force  by  force— that  the  officers  of  the    law  violated    the  law  in 
their  illegal  affault   upon  our  perfons  j  and    that    even    then  fuch 
was  our  defire  to  preferve  the  public  peace,  that  we  chofe  rather 
tofu/er  than   to   att ;— though    we  could   have    aded  under  the 
ihelter  of  thofe  laws  which  we  are  falfely  charged  with  having  » 
<4efign  to  fubveit* 


t  228  ) 

As  men  whofe  rights  and  fecurity  are  interwoven  with  o 
advert,  I  befeech  you,  to  the  circumftances  of  our  difperfion. 
The  firft  magiftrate  in  this  city,  attended  by  a  poffe  of  Sbdihbles, 
enters  the  convention  hall,  when  the  members  who  compofed 
that  convention  were  aiTembled  upon  a  legal  principle,  for  a  con- 
ftitutional  purpofe,  and  condufling  thenlfelves  in  a  calm  and 
peaceful  manner.  Without  reading  the  riot  act,  for  which  indeed, 
he  could  have  no  pretext  from  the  objeft  and  condufl  of  the  meet 
ing,  he  forcibly  drags  the  preiident  from  the  chair  and  difperfes  the 
convention.  At  a  future  day,  when  a  meeting  is  advcrtifed  to  take 
place,  not  as  the  BRITISH  CONVENTION,  but  of  THE  FRIENDS  OF  THF 
PEOPLE,  the  magiftrates  of  Edinburgh,  attended  by  the  town- 
guard,  block  up  the  paffage  to  the  houfe  which  we  had  hired  as 
a^place  for  our  calm  and  peaceful  difcuflion,  and,  though  not  the 
flighted  appearance  of  tumult  exifted,  forcibly  prevent  the  mem 
bers  from  aiTemblinc-. 

o 

Gentlemen,  if  the  principle  upon  which  thefe  magiftrates  afted 
be  a  principle  authorifed  by  any  human  code,  1  fay  that  its  ope- 
ration  and  effed  mull  be  the  abafement  of  the  human  fpeciej 
and  the  extinction  of  civilized  fociety.  It  diverts  us  of  the  right 
of  exercifing  our  powers  of  reafon,  and  places  us  in  a  fituition 
beneath  the  beafts  that  periih.  If  the  magiftrate  of  any  country 
makes  fuppofed  principles  and  not  atfions  the  objeft  of  coercion  j 
if  upon  his  own  loofe  conftruftions  and  speculations  of  danger  he 
commits  outrage,  under  pretence  of  preventing  it  5  if  inftead  of 
arguing  from  the  confequence  to  the  principle,  he  inverts  every 
rule  of  right  reafon,  and  infers  the  confequence  from  what  he 
thinks  proper  to  adjudge  the  principle,  the  fafety  and  freedom  of 
human  action  is  at  an  end.  JnTuch  cafe  the  magiftrate  takes 
upon  himfelf  to  determine  that  which  is  undeterminable  ;  to 
mark  as  an  object  of  puaifiiment  not  a  prefcnt  and  aclual,  but  a 
future,  poffible,  and  contingent  ccnfequencej  and,  by  punifliing 
motives  which  have  not  displayed  their  qualities  by  their  effea?, 
to  arrogate  to  his  own  limited  and  fhortfighted  capacity  a  pri 
vilege  which  belongs  only  to  Eternal  Omnifcience. 

Feeble,  indeed,  muft  be  that  civil  government  which  depends 
forliipport,  upon  every  trivial  occaiion,  upon  the  aid  of  the  mili 
tary  arm.  But,  in  the  cafe  alluded  to,  we  had  at  leaft  one  con- 
j  the  foldiery  who  interpofed  were  not  a  foreign  but  2 
loldiery  ;  and  I  trnft,  that  however  the  latter  may  be?  for 
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-a  time,  deluded,  they  will   recollect,  upon  all  great  and   trying 
'occasions,  that  though   neceffity  may  have  made   them  foldiers, 
yet   fociety  has  made  them  citizens,   and    nature  has  made   them 
men.     But  not  only  are  the  principles,  which  I  defended,  pure^ 
but  even  had  they  been  otherwife,'  the  evidence,  I  a  form,  vf,ich 
'has  been  produced  in  order  to  fix  them  upon  me,  has  been  incom 
petent   to   its  avowed  purpofe.      Not  the  flighteft    evidence  has 
been  afforded,  that  the  convention  either  publiihed,  er  caufed  to 
be  publHhed   by  their  authority,  thefe  fcrolls  of  paper  attributed 
to  tjiem  as  their  minutes.     They  never  authorifed  the    publica 
tion  of  any  fpeeches  which  were  made    in  the  Convention  ;  nor 
does  it  appear,  by  any  teftimony,  that  the  fpeeches  printed  in  the 
Gazetteer  were  identically  the  fpeeches  delivered  in  the  conven 
tion.     On  the  contrary  Rofs,  the  faort-hand  writer,  fwears  that 
he  frequently  inferted,  from  his  own  mind,  words  and  fentiments 
which   never  fell  from  the  fpeaker.     There  is  no  proof  that  the 
motion  attributed  to  Mr.  Sinclair,  which  is  the  great  ground  for 
criminating  me,  ever  paffed  the  Convention;  and  even  if  it  had, 
an  attempt  to   identify  that   motion   with   the  paper  produced, 
Oiould  certainly  have  preceded   its  being   produced  in  evidence. 
Why  was  this  attempt  not  made  ?   The  reafon  is  obvious,  it  muft, 
of  necellity,  have  failed.     For  was  it  not  proved  to  you,  that  all 
Sinclair's   papers   which   were  feized,  Were  thrown   into  a  loofe 
bundle,  unfealed,  toiled  for  a  confiderable  time  about  the  flieriff's 
office,  in  a  ftatc  in  which  it  was  very  eafy  for  any  perfon  to  have 
inferted  other  papers  not  belonging  to  Mr.  Sinclair,  confequently 
all  poffibility  of  proving  the  identity  of  the  papers  abfolutely  de 
ft  royed. 

With  refpea  to  the  fpeeches  attributed  to  me,  not  one  witnefs 
would  identify  upon  oath  any  one  fingle  paffage  which  they  con- 
tain.  And  even  Cockburn,  whofe  teftimony  upon  that  point  is 
the  ftrongeft,  declares,  that  he  has  only  a  general  loofe  recollec 
tion  of  what  paffed  ;  a  ground  certainly  too  fcanty  and  inefficient 
for  the  conviaion  of  a  man  whom  the  laws  of  his  country  pre- 
fume  to  be  innocent^  and  which  preemption  can  never  be  de- 
flroyed  but  by  the  eftablifhment  of  ftronger  proof.  "  Stabltur  prcc- 
"fumptiom  donee  probjfur  in  contrarium:  The  preemption  ftands 
*'  till  the  contrary  is  proved."  Co.  Lift. 

But  the  particular  circumflance  to  which  I  beg  to, chain  down 
your  attention,  is  the  affcrtion  of  the  public  profecutor,  that  £ 


you  were  convinced  that  my  intentions  were  pure,  you  wers 
boand  in  du*y  to  pronounce  my  acquittal  Yes.  Gentlemen,  this 
is  the  f'olid  rock  of  my  defence  ;  the  purity  of  the  intention  by 
which  I  was  actuated.  Could  any  thing  but  an  ardent  love  of 
truth,  and  a  deiire  of  promoting  the  happinefs  of  my  fellow- 
creatures,  have  induced  me  to  >uave  the  prefent  profecution,  and 
by  difpelling  the  mill  of  prejudices  which  darkens  their  under- 
il<in<iingSf  promote  the  happ;nefs  even  of  my  profecutors  them- 
felves?  In  this  glorious  though  arduous  undertaking,  by  what 
p->iTih!e  motive  of  gain  or  ambition  could  /  have  been  actuated  ? 
Ex^m  >les  have  not  bv  en  wanting  of  men  of  whom  the  world  was 
not  worthy,  who  have  fallen  vicl'ms  to  an  aftive  and  zealous  vir 
tue  ;  but  their  fate  will  never  deter  firm  and  well  regulated 
minds  from  the  performance  of  that  which  they  will  confider  as 
the  moft  facred  of  duties,  the  fulfilment  of  their  engagements  to 
their  oppufled  and  infulted  country.  Thefe  were  the  fentiments 
which  actuated  the  conducl  of  our  common  mafter  when  he  wept 
over  the  city,  '*  O  Jcrufalcm,  Jerutalcm  !  thou  that  ttoneft  the 
*'  proohets.  and  flayeft  them  that  are  fent  unto  thee  }  how  often 
"  w  «uld  I  have  gathered  ye.  even  as  the  hen  gathereth  the 
"  cnickens  under  her  wing  but  ye  would  not  !" 

In  every  relative  fituation  of  life,  we  fhould  do  our  duty, 
however  hazardous,  and  leave  the  confequences,  which  muft  be 
ultimately  beneficial,  to  the  fupreme  difpofer  of  all  human  events, 

Gentlemen,  when  you  confider  that  one  great  object  of  the 
Convention  was  to  promote  a  more  clofe  and  fincere  union  be 
tween  England  and  Scotland,  you  cannot  reasonably  convicl,  as  a 
difturbev  of  the  public  peace,  any  man  engaged  in  fo  laudable  an 
undertaking.  Yes,  it  is  ourptide  and  our  boaft  that  the  extinc 
tion  of  rhofe  national  prejudices  which  have  too  loong  difturbed 
and  d -'{graced  both  parts  of  th-  kingdom  was  one  great  motive  of 
our  honeft  exertions.  And,  furely.  our  time  is  far  better  cpnfum- 
cd  in  ftrengthening  the  cement  of  affcclion  which,  as  inhabitants  of 
the  fame  ifland.  it  is  t)  natural  for  us  to  feel,  than  in  wafting  and 
exhaufting  ourlelves  in  the  wi  angles  and  contentions  of  the  con 
tinent,  by  which  we  abandon  our  local  advantages  as  in  Flanders, 
and  ultimately  expofe  ourfelves  to  become  the  prey  of  fome  fo 
reign  or  domeftic  invader.  To  atchieve  mighty  conquells,  is  the 
lot  of  few  •,  becaufe  few  there  are,  who  have  either  ability  or  op 
portunity  t.  obtain  hem.  But  to  cheriih  and  difleminate  the 
principles  of  peace  and  good  will  towards  all  men?  is  certainly 


the  duty  of  all,  becaufe  it  lies  within  the  power  of  all,  and  muft 
contribute  to  the  happinefs  of  all.  Moderate  talents,  fleady  ex 
ertion,  and  good  intentions  are  fully  adequte  to  this  end.  This 
was  all  to  which  the  members  of  the  Convention  made  pretence  ; 
and  they  repofe  themfelves  with  confidence  upon  the  judgment 
which  their  country  may  ;>afs  upon  their  conduct,  whether  the 
powers  which  they  difplayed,  and  the  means  which  they  adopted, 
were  not  well  calculated  for  its  actainment. 

The  Solicitor  General,  indeed,  during  the  courfe  of  this  trial, 
has  diftinguiihed  me  by  a  marked  and  particular  compliment  j 
feat  it  was  coupled  with  a  charge,  thaj:,  if  I  am  guilty,  muft  ren 
der  me  doubly  fo  5  that  my  effoits  were  exerted  to  difturb 
the  peace  of  my  country.  No,  Gentlemen  whatever  portion  of  ta 
lents  God  has  thought  proper  to  confer  upon  me  has  never  yet  been 
proftituted  to  fo  infamous  a  purpofe,  and  I  turn  with  horror  from 
a  compliment  to  my  underftanding,  which  can  only  be  purchafed 
by  the  extinction  of  every  generous  fentiment  of  the  heart,  and 
the  facrifice  of  all  things  that  aref  acred  among  men. 

Gentlemen,  when  I  look  forward  to  the  political  horizon  the 
profpect  ft  ems  awful  and  gloomy  t>  a  degree,  at  which  the  beft  men 
muft  fhudder,  and  the  ableft  men  muft  feel  themfelves  incompe 
tent  to  defcribe.-  Every  thing  is  turbid'and  portentous.  Indeed 
a  blacker  cloud  never  hung  over  this  iilaud.  Thofe  who  are 
verfed  in  the  hiftory  of  their  country,  in  the  hiftory  of  the  human 
race,  muft  know,  that  rigorous  ftate  profecutions  have  always  pre 
ceded  the  sera  of  convulfion  :  and  this  sera,  I  fear,  will  be  acce 
lerated  by  the  folly  and  madnefs  of  our  rulers.  If  the  people  arff 
difcontented,  the  proper  mode  of  quieting  their  discontents  is, 
not  by  instituting  rigorous  and  fanguinary  profecutions, %  but  by 
redrefliing  their  wrongs,  and  conciliating  their  affections.  Courts 
of  juftice,  indeed,  may  be  called  in  to  the  aid  of  minifterial  ven. 
geance  j  but  if  once  the  purity  of  their  proceedings  is  fufpected, 
they  will  ceafe  to  be  objects  of  reverence  to  the  nation;  they  will 
degenerate  into  empty  and  expenfive  pageantry,  and  become  the 
partial  inftruments  of  vexatious  oppreffion.  Whatever  may  be 
come  of  me  5  my  principles  will  laft  for  ever.  Individuals  may 
periili  -7  but  truth  is  eternal.  The  rude  blafts  of  tyranny  may 
blow  from  every  quarter  j  but  freedom  is  that  hardy  plant  which 
will  furvive  the  tempeft,  and  ftrike  an  everlafting  root  into  the 
.  moil  unfavourable  foil. 
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with  the Juftice  of  thefe  fentiaients,  dungeons,  fa* 
ters.   exile,  carry  uo   horror  to  me;  for  I  fay  with  the  immortal 
Sydney,   that   "  though  I  have  a  particular  love  to  my  country,  of 
"'which.    I     ope,   that  I  have  given  fome  teftimony,    though  I 
"  think   that  being  exiled    from  it  is  a  great  evil,  from  which  I  . 
44  w-'uld  redeem  ravfeif  with  the  lofs  of  a  great  deal  of  my  blood  7 
*•  vet.    when  that  country' of  mine,   which  uled  to  be  etieemed  a 
"  pa..,dife.  is  now  like  to  be  made  a  ftage  of  injury;  the  liberty 
tl  which  we  hoped  to  eltablirt^oppreffed  ;  the  belt  of  our  nation 
«  made  a  prey  to  th*    wo.  It ;    the   parliament,    court,    and  army 
"  corrupted;    the    people   euilaved  ;    all  things  vendible,  and  no 
"  man  I'afe,   bat  by  fuch  evil  and    infamous  means  as  flattery  and 
"  bribery;   what  joy  can  I  have  in  mv  own  country  in  this  con- 
"  dition?    Is  it  a  pieafure  to  fee  ail  that  1  love  in  the  world  fold 
"  and    deftroyed  ?   Shall  I    renounce   all  my  old  principles,   learn 
«  the  vile  court  arts,  and  make  my  peace  by  bnbing  fome  of  the 
««  crew  ?    Shall    their   corruptions  and  vice    be  my  farcty  ?     Ah  ! 
<'  no;   better  is  a  life  a^jng    (trangers,  than  in  my  own  country 
«  upon  fuch  conditions.     vVhilft  I  live.   I  wll  endeavour  to  pre- 
«'  ferve  mv  liberty  ;  or,  at  lealt.  not  content  to  the  destroying  of 
"  it.      1  hope  1  mall  die  in  the  fame  principles,  in  which  1  have 
«  lived,  and  will   live  no  io  iger    than  tney  can  preferve  me-. 
"  have  in  my  life  been  guilty  of  many  follies,  but  as  1  think,   of 
"  no  meannefs.     I  will  not  blot  and  defile  that  which  is  pait,   by 
«'  endeavouring  to  provide   for  the  future.      I  have  ever  heard  in 
"  my  mind,  that  mould   God   cart    me  into  fuch  a  condition,  as 
*  that  I  cannot  lave  my  life,  but  by  doing  an  indecent  thing,  he 
"  ihows  me  the  time  is  come  when  1  ihould  relign  it  ,  and  when 
«  I  cannot  live    in  my  own    country,   but  by  fuch   means    as  are 
-  wmic  than  dying  ii,"  it  ;   I  think  he   Ihows  me  I.ou^ht  to  keep 
«  myielf  out  of  it."     See  Sydney's  Letters. 

Geuth-men,  1  am  in  your  hands,  I  feel  not  the.iTightetf  anxiety^f 
It  vumid  promote  the  caufe,  1  would  cheerfully  make  the  iacrifice  j 
£01.  if  1  P'-rii«  oa  an  occalion  like  the  piefent,  out  of  my  ames 
ariie  a  flame  to  confume  the  tyrants  and  oppreflbrs  of  my 


country. 

Moral  light  is  as  irrefiftible  by  the  mind,  as  phyfical  by  the 
eye.  All  attempts  to  impede  its  progrefs  are  vain.  It  will  roll 
fapiHlv  atong;  a.d  as  well  m*v  tyrants  imagine,  that  by  placing 
their  feet  upon  the  earth  the>  can  itup  its  diurnal  motion,  as  that 
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thev  fliaU  be  able,  by  efforts  the  moft  virulent  and  pertinacious, 
to  .-  xMtiguiih  the  light  of  reafon  and  philofophy,  which  happily 
for  mankind  is  every  where  fpreading  around  us. 

Surely  the  experience  of  all  agts  (hould  have  taught  our  rulers, 
that  perfecutions  never  can  efface  principles',  and  that  the 
thunders  of  the  ftate  will  prove  impotent  when  weilded  againft 
patriotifm,  innocence,  and  h>mnefs.  Whether,  therefore,,  1  (hall 
be  permitted  to  glide  gently  down  the  current  of  life,  in  the 
bofum  of  my  na'ive  country,  among  thofe  kindred  fpitits  whofe 
approbation  confthutes  the  greateii  comfort  of  my  living  or 
whether  I  be  doomed  to  drag  out  the  remainder  of  my  exiitence 
arnidft  thieves  and  murderers  a  wandeiing  exile  on  the  bleak 
and  melancholy  ftiores  of  New  Holland,  mv  MIND,  equal  to  either 
fortune,  is  prepared  to  meet  the  deltiny  that  awaits  it.  beu  mt 
tranquillafeneflus. 

"  Expeclat,  feu  mors  a(||}  circunyrolat  atris, 
^'  Dives,  inops,   Rora.^.  feu  fi-flftj^j  iHiW^ExvL. 

To  be  torn  a  bleeding  member  from  that  country  which  we 
love,  is  indeed,  upon  the  firtt  view  painful  in  the  extreme  ;  but 
all  things  ceafe  to  be  painful,  when  we  are  fupported  by  tht  »:un- 
fcioufuefs  that  we  have  done  our  duty  to  our  feliow-cieatures  j 
and  a  wife  man  rifmg  fuperior  to  all  local  prejudices,  if  a£kt.-d  tor 
Jiis  country  will  turn  his  eyes  from  "  this  dim  fpot  wh.cn  rm  n  call 
"  earth^  and  will  point,  like  Anaxagoras.  to  the  Heavens.'1  Milton. 

Gentlemen,  my  caufe  is  in  your  hands. — You  are  Britons.— - 
You  are  freemen. — Nothing  more  therefore  is  neceflary  to  be 
faid.  You  have  heard  the  charge,  you  have  heard  the  evidence, 
And  you  know  the  punifhment  which  follows  upon  conviction. 
Weigh  well,  then,  whether  the  charge  itfelt  involves  any  gu'lt  j 
whether  the  evidence  produced  affixes  that  charge  upon  me  j  arid 
above  all,  whether,  in  cafe  of  conviction,  the  puniibment  which 
I  am  to  fuffer,  is  not  more  than  proportionate  to  the  offence. 

Before  I  take  my  leave  of  you  this  night,  perhaps  for  ever, 
let  me  remind  you,  that  juilice  is  in  every  fituatioi;  and  in  none 
more  than  that  of  a  jury,  to  be  admintftered  in  mercy.  Upon 
your  ftricl:  attention  to  this  grand  moral  maxim  depends  your 
own  final  doom  and  unalterable  allotment,  and  to  thofe  who  re- 
fufe  to  pra&ife  it  "  the  throne  of  mercy  will  be  inacceflible.  and 
"  the  Saviour  of  the  world  will  have  been  bom  in  vain?" 
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Lord  *jujlice  Clerk. 

Gentlemen  of  the  jury,  you  have  heard  a  great  deal,  and  I 
-will  not  keep  you  much  longer,  becaufe  I  confider  it  as  very  un- 
neceflary.  in  fpeaking  to  gentlemen  of  your  found  fenfe  and  un- 
derftanding  ;  you  have  given  very  particular  attention,  2nd  arc 
as  able  to  judge  of  it  as  1  am.  The  libel  has  been  found  rele 
vant,  after  the  mod  deliberate  difcuflion,  by  counfel  at  great 
length  j  and  it  was  alfo  confidered  very  fully  from  the  bench  : 
it  was  found  relevant  to  infer  the  pains  of  law,  and  is  now  fub- 
roitted  to  you,  to  try  whether  the  pannel  is  guilty  of  the  crime 
libelled,  yea  or  no. 

Gentlemen,  the  crime  charged  is  fedition,'  and  a  very  heinous 
crime  it  is  j  and  nothing  can  ftrike  more  at  the  peace  and  quiet 
of  fociety,  and  indeed  it  tends  to  fubvert  fociety  altogether.  The 
public  profecutor,  in  juftice  to  the  pannel,  that  he  might  be  pre 
pared  for  his  defence, .  has  ch^J^d  different  facts  and  circum- 
ftances,  from  which  heifers  the  crime  of  fedition,  and  the  libel 
concludes,  "  all  which,  or  part  thereof,  being  found  proven,  he 
"  ought  to  be  punifhed  with  the  pains  of  law,"  which  in  this 
cafe  is  an  arbitrary  punirtiment :  the  meaning  of  this  is,  that  al 
though  the  public  profecutor  libels  a  variety  of  facts  and  circum- 
ilances,  yet,  if  he  brings  a  proof  of  fuch  facts  and  circumftances 
as  you  (hall  be  of  opinion  fufficiently  fupports  the  charge  of  fe 
dition,  you  will  find  the  pannel  guilty,  or  the  libel  proven  j  and, 
if  you  think  there  is  nothing  to  fubitantiate  the  charge,  you  will 
find  the  libel  not  proven,  or  find  the  pannel  not  guilty. 

Gentlemen,  the  firft  thing  you  have  to  enquire  into  is,  whe 
ther  you  think  that  meeting  that  denominated  itfelf  "  The  Bri- 
"  tim  Convention  of  the  Delegates  of  the  People  afTociated  to 
"  obtain  Univerfal  Suffrage  and  Annual  Parliaments"  was  a 
feditious  meeting  5  and  if  you  think  it  is  not  a  feditious  meeting, 
then,  to  be  fure,  you  will  acquit  the  pannel,  becaufe  what  is 
charged  againft  him  is,  the  part  he  took  in  that  feditious  meet 
ing  j  but  if  you  think  it  is  a  feditious  meeting,  then  you  will 
enquire  whether  the  pannel  is  acceffary  art  and  part  or  not. 

Gentlemen,  as  to  the  firft  queftion,  how  far  there  is  evidence 
to  eftablifh  this  convention  of  delegates  to  be  a  feditious  meet 
ing  it  will  occur  to  yourfelves.  Gentlemen,  that  there  has  been 
already,  no  lefs  than  two  of  your  fellow-fubjects  convicted  of 
the  crime  of  fedition,  as  members  of  that  convention,  and  ac- 
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cordingly  condemned  to  tranfportation,  and  that  there  are  other, 
two  indited  for  the  fame  crime,  but  did  not  think  propei  to 
iland  their  trial,  and  they  accordingly  (land  fugitated  by  ajudg- 
m  nt  of  this  Court,  Mr.  Callander  and  Mr.  Scott  ;  you  have, 
therefore,  Gentlemen,  the  verdifts  of  two  very  refpe6table  juries 
ftamping  upon  this  meeting  the  character  of  feditious. 

Gentlemen,  it  has  been  faid,  and  much  infilled  upon,  that  it 
is  contrary  to  the  rights  of  mankind,  in  general,  not  to  be  al 
lowed  to  apply  to  parliament.  I  don't  fay  that  is  a  criminal  act, 
if  it  retted  there  alone  ;  but,  Gentlemen,  1  would  fubmit  to  your 
own  feelings,  it  is  not  a  matter  that  re  's  upon  evidence,  r>ut 
upon  your  own  feelings,  as  men,  as  members  of  focicty,  and 
as  fubjecls  of  this  kingdom,  whether  you  feel  any  grievances? 
that  this  country  labours  under,  that  (hould  entitle  them  to  make 
jfuc.h  a  cry  againft  the  government  of  the  country  ;  for  my  own 
part  (and  I  appeal  to  your  own  feelings  if  it  is  not  a  juft  obfer- 
vation),  I  have  always  confidered  this  country  as  the  envy  of 
the  world  at  large,  as  the  happieft  kingdom  upon  the  face  of 
the  earth  j  and  I  fubmit  to  you,  whether  or  not  as  much  happi- 
nefs  does  not  exift  in  this  kingdom  as  ever  did  J  Every  man 
is  fure  of  enjoying  every  thing  he  has  in  perfect  fecurity  :  his 
life  is  fecure,  and  his  liberty  is  fecure,  by  the  laws  of  the  country, 
and  his  property  is  alfo  fecure  j  he  is  abfolutely  certain  that  no 
thing  will  be  taken  from  him  that  he  has  any  right  to  enjoy. 
And  I  fubmit  it  to  you,  whether  or  not  even  if  there  had  r>eea 
ground  for  complaints,  it  was  a  proper  time  to  b'ing  forwaid 
thofe  complaints  j  at  a  time  when  we  werc  involved  in  a  war 
with  a  ferocious  and  cruel  nation,  at  prefent  fetting  the  reft  of 
Europe  at  defiance,  and  when  the  grcateii  unanimity,  among  the 
ftibjecls  of  this  kingdom,  is  abfolutely  neceffary  to  put  an  end  to 
that  war',  I  fubmit  to  you,  whether  any  good  member  of  fociety, 
would  prefer  his  complaint  againft  the  government  of  the  coun 
try  at  fuch  a  time.  But  if  you  feel  as  I  feel,  that  the  com 
plaints  are  groundlefs,  and  that  the  country  is  living  in  a  ftate 
of  tranquillity,  fecure  of  their  lives  and  properties  againft  every 
attack  whatever  •,  I  fubmit  to  you,  whether  is  that  man  inno 
cent  who  calls  the  people  together,  and  imprefles  their  minds 
•with  ideas  hoftile  to  the  government  of  the  country,  with  ideas 
of  mal-adminiftration  on  the  part  of  the  king,  the  parliament, 
and  the  adminiftrators  of  public  affairs,  to  impicfs  their  minds 


with  an  idea  that  all  is  corrupt,  and  that  a  reform  is  abfolutelv 
necefiary,  by  annual  parliaments  and  univeifal  fuffrage,  a 
thing  that  never  can  be  obtained  by  the  confent  of  Parliament  j 
and  if  you  consider  a  moment,  I  am  very  fure  that  if  the  people 
were  to  obtain  it,  they  would  themfelves  feel  the  bad  eifecls  of 
it  before  a  twelve  month  was  over,  and  they  would  be  glad  to 
have  the  old  conftitution  re-eltabliflied  j  and  therefore,  if  perfons 
call  fuoh  meetings  of  the  people  together,  I  fubmit  to  you,  whe 
ther  that  is  innocent,  when  the  confequence  is  alienating  their 
affeflions  from  the  king  and  conftitution,  and  from  the  govern 
ment  of  the  country,  exciting  them  to  rife  up,  and  overturn  the 
government  by  fuperior  force  ? 

Gentlemen,  it  is  faid,  that  the  defcription  of  their  meetings, 
calling  thejcnfelves  citizens,  dividing  themfelves  into  fections, 
making  conventions  of  emergency,  fecret  committees  and  all  the. 
reft  of  it,  arc  innocent  things  in  themfelves  j  and  I  don't  think 
his  majefty's  Advocate  has  laid  them  as  a  crime  unconnected  with 
any  other  circumftance  j  but,  Gentlemen,  the  text  is  always  beft 
underflood.by  the  context  j  you  are  not  to  take  this  paragraph 
in  the  indictment  by  itfelf,  but  from  the  whole  as  laid  and  as 
proved  you  are  to  judge  of  the  meaning  and  intention  of  the 
parties  here  ;  and  when  you  find  meetings  eflabliihed  in  this 
country  under  denominations  never  before  known,  as  committees 
of  emergency,  of  organization,  of  finance,  and  all  the  reft  of  itj 
•when  -you  fee  that  affumed  at  a  period  when  we  are  in  an  open 
declared  war  with  France,  when  we  ken  that  it  is  borrowed 
from  the  convention  of  France,  and  when  you  compare  it  with 
the  waole  of  their  conduct,  particularly  the  icfolutions  of  that 
meeting  and  the  fpeeches,  I  fay  you  will  confider,  whether  upon 
a  fair  conftruc^ion  of  the  whole,  they  were  not  imitating  France 
in  the  form  of  their  government,  and  that  the  object  of  their 
meeting  was,  like  France,  to  overturn  the  eftablifhed  conftitu 
tion,  and  put  every  thing  upon  the  fame  footing  with  France, 
where  ariftocracy  is  reviled,  the  king  reviled,  and  indeed  where 
there  is  no  conftitution  at  all.  That,  gentlemen,  is  the  great 
objecl:  of  your  enquiry  ;  and  when  you  attend  to  the  whole  of 
the  refolutlons  and  motions,  as  they  appear  upon  the  face  of  the 
minutes  which  were  recovered  out  of  the  hands  of  their  own  fe- 
crctary,  and  compare  them  with  the  papers  found  in  the  poffcf- 
fion  of  Margarot,  Sinclair,  and  Gerrald,  and  alfo,  with  the  pa- 
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sole  evidence  that  has  been  given  in  this  cafe,  you  will  judge 
whether  upon  the  whole  it  does  not  appear  to  you,  that  thefe 
people  were  imitating  the  French  Convention,  and  that  they 
meant  to  follow  the  fpirit  of  the  French,  in  eftabliftiing  their 
form  of  government. 

Gentlemen,  there  are  a  number  of  feditious  refolutions  and 
fpeeches  in  this  indictment,  and  one  of  them  a  very  capital  one, 
which  I  think  borders  as  near  upon  high  treafon  as  any  thing 
ever  faw  :  "That  this  convention,  confidering  the  calamitous 
'*  confequences  of  any  act  of  the  legislature  which  may  tend  to 
"  deprive  the  whole,  or  any  part  of  the  people,  of  their  undoubt- 
"  ed  right  to  meet,  either  by  themfelves  or  by  delegation,  to  dif- 
"  cufs  any  matter  relative  to  their  common  intereft,  whether  of 
"  a  public  or  a  private  nature,  and  holding  the  fame  to  be  totally 
"  incontinent  with  the  firft  principles  and  fafety  of  fociety,  and 
"  alfo  fubver/ive  of  our  known  and  acknowledged  constitutional  li- 
"  berties,  (jo  hereby  declare,  before  God  and  the  world,  that 
"  we  fliall  follow  the  wholefome  example  of  former  times,  by 
**  paying  no  regard  to  any  act  which  fhall  militate  agginft  the 
"  conftitution  of  our  country  j  and  fhall  continue  to  aflemble,  and 
"  coniider  of  the  heft  means  by  which  we  can  accomplifh  a  real 
"  Reprefentation  of  the  People  and  Annual  Election,  until  com- 
"  pelled  to  defift  by  fuperior  force."  The  language  of  this  re 
futation  is  too  plain  to  need  any  illuftration — it  is  abfurd  to  fup- 
pofe  that  they  meant  to  cany  any  thing  by  ftrength  of  arms  ; 
for  what  could  fuch  a  fmall  number  do  againft  the  military  force 
of  this  country — twentv  one  is  the  number  to  precede  the  action; 
but  that  is  not  the  number  of  people  to  be  engaged  in  this  action, 
for  they  were  only  the  delegates  of  the  people  j  and  it  appears 
that  thefe  delegates,  when  they  opened  their  fecret  letters,  were 
to  convene  their  conftituents  and  repair  to  the  place  of  meeting,. 
I  hope  there  were  not  many  of  them  j  but  if  they  had  been  al 
lowed  to  go  on,  1  dare  fay,  they  would  have  been  found  to  be 
the  reprefentatives  of  a  great  many  more  than  I  could  wifh  for. 

Now,  Gentlemen,  when  you  confider  the  whole  of  this  rcfo- 
lution,  and  the  fpeeches,  and  the  fealed  letter  to  be  given  to 
each  delegate,  the  contents  of  which  is  not  to  be  known,  and 
when  the  very  emergency  has  happened  upon  which  they  were 
to  meet  (for  the  landing  for  foreign  troops  is  one  of  them),  is 
it  pofiible  for  you  to  believe  that  it  was  merely  a  reform  in  par- 
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liament  that  they  intended  ?  If  it  was,  there  was  no  occafion  for 
any  fecrecy  at  all  :  but  on  the  other  hand,  if  a  rifing  of  the  peo 
ple  was  intended,  then  1  conceive  that  a  committee  of  fecrecy, 
and  a  convention  of  emergency  is  neceflary  and  prudent,  and  the 
idea  o>  a  reform  in  parliament  is  all  nonfenfe  ;  for  if  that  was 
their  intention,  they  would  have  made  their  application  openly 
to  parliament,  and  parliament  would  have  granted  or  withheld 
their  petition. 

Gentlemen,  it  is  very  obfervable  that  there  is  a  blank  in  the 
minutes  :  now  in  order  to  fupply  that,  there  is  a  paper  recovered 
from  the  ppffeflion  of  Charles  Sinclair,  "  That  in  cafe  the  mipi- 
"  Her,  or  any  other  member  of  either  Houfe  of  Parliament  bring 
"  forward  a  motion  for  leave  to  bring  in  a  Convention  Rill,  f'uch 
"  as  has  paffed  in  Ireland,  to  prevent  the  people  from  meeting" 
"  according  to  their  jull  rights  by  the  Revolution,  the  fame  mo- 
"  tion  {hall  be  notice  to  the  delegates  to  meet  in  convention  to 
"  affert  their  rights." 

Gentlemen,  it  is  faid,  that  this  paper  is  not  authenticated, 
and  to  be  fure,  if  you  think  it  is  not  you  will  lay  it  out  of  your 
conllderation  :  but  in  tne  firft  phce,  it  was  found  in  Mr. 
Sinclair's  chamber,  tied  up  in  a  handkerchief,  and  brought  in  a 
chaiie  along  with  Mr.  Gerrald  and  Mr.  Margarot  to  the  iliei  iff- 
clerk's  office.  Mr.  Mack  generally  had  the  keeping  of  the  pa- 
pers  there ;  fays  he,  I  don't  trnnk  I  was  there  when  the  papers 
vvere  brought  in,  but  I  came  in  very  foon  after  •,  the  examina 
tions  were  going  on,  and  it  was  put  into  my  hand  the  handker 
chief  was  laid  upon  the  ^neri  1  clerk's  table,  the  (heriff  was  fit 
ting  there,  and  the  clerks,  the  procurator -fifcal  and  fo  on.  Is  it 
poflible  to  fuppofe  that  ihefe  perfons  #11  men  of  character,  would 
do  that,  in  order  to  convict  an  innocent  man,  for  which  they 
ought  to  be  hanged,  by  extracting  evidence  and  putting  falfe 
evidence  in  its  place  ?  Mack  fays,  that  he  locked  it  up,  and  it 
\vas  under  hi?  lock  and  key  till  it  was  opened  and  inventoried  in 
j -refence  of  Sinclair  himfclf,  and  other  perfons.  This  paper  is 
marked  at  the  back  by  Aitchefon,  and  Aitchefon  told  you,  that 
lie  acled  as  aiTiilant  fecretaiy,  fo  that  this  paper  is  endoifed  by 
Aitchefon  in  character  of  fecretary  to  the  convention,  and  after 
wards  found  in  Sinclair's  pofietfion,  as  he  was  the  mover  I  think 
of  the  amendments  upon  Calender's  motion.  But,  Gentlemen, 
ttyat  is  not  all,  for  here  are  two  or  three  witnefles  tell  ou  re- 
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cifely  that  it  was  debated  in  the  convention,  and  refolved  on, 
that  in  certain  cafes  this  convention  of  emergency  was  to  meet, 
and  one  of  thofe  cafes  is,  if  any  bill  mould  be  brought  into  par 
liament  fimilar  to  that  which  paffed  in  the  parliament  of  Ireland, 
and  this  is  confirmed   by  the  evidence  of  more  than  one  or  two 
witneffes.     Why,  Gentlemen,  this  paper  fo  well  authenticated, 
found  in  the  poffeffion  of  Charles  Sinclair,  brought  to  the  meriff- 
clerk's  office,  committed  to  the  care  of  the  gentleman  who  is  the 
ufual  keeper  of  papers  in  that  office,  and  kept  under  his  lock  and 
key  till  they  were  opened  before  Mr.  Sinclair  himfelf,  I  fubmit 
to   you  whether  that  is  not  very  good   evidence,  that  this  paper 
(which  is  of  the  higheft  importance,  and  which  borders  upon  high 
treafon)  is   fufficiently  authenticated   to   your    fatisfadion  ;  and 
indeed  gentlemen,  there  is  a  great  deal  more  than  that,  becaufe 
there  is  even  Mr.  Gerrald's  firft  fpcech,  which  is  at  fuch  great 
length  in  the  indiament,  of  which  Cockburn  fwears  that  he  re- 
collefts  that  a  number  of  paragraphs  in  it  were  delivered  in  the 
meeting,  and   he  does  not  pretend  to  fay  that  there  is  any  thing 
materially  different  in  the  paper  from  what  he  heard  in  the  meet 
ing  ;  though  he  will  not  identify  the  whole  of  it,  he  did  not  fee 
any  thing  remarkably  erroneous  in  it  ;  that  is,  he  could  not  fay- 
it  was  verbatim  the  fame,  but  in  point  of  fubftance  he  could  not 
difcoverany  difference.  .  Then,  Gentl >r,en,  there   is  William 
Rofs,  a  member  of  the  convention,  who  writes  the  ihort-hand, 
he  fwears  he  took  this  fpeech  down  in  mort-hand,  and  from  that 
publifced  it  in  the  Gazetteer,  and   the  public  profecutor  copied 
it  from  the   Gazetteer  :    this  is   pretty  good   evidence  to  ihew 
that  that  fpeech  was   delivered  in  that   meeting.     This  is  the 
fpeech,  "  I  rife  to  congratulate  the  convention,"  &c.  (reads  it 
from  thd  indiftment.*) 

Now,  gentlemen,  in  the  firft  place,  this  is  publiflied  in  the 
Gazetteer,  and  taken  by  the  public  profecutor  verbatim  from  the 
Gazetteer,  and  it  is  confirmed  by  the  parole  evidence,  as  alfo 
by  the  minutes  of  the  convention,  where  you  will  find  the  fub 
ftance  of  it ;  and  i  fubmit  to  you  whether  there  is  not  fufficient 
matter  to  eftablifli  this  meeting  to  be  a  feditious  meeting ;  and  if 
you  are  fatisfied  that  it  is  a  feditious  meeting,  the  next  queftion 
is,  whether  this  pannel  is  guilty,  after,  or  art  and  part  in  the  pro* 
ceedings  of  fuch  meeting. 

gentlemen,  the  concluding  of  the  libel  is,  that  if  he  is  found 


guilty,  a&or,  or  art  and  part  of  rhe  crimes  charged,  that  is  fuffU 
cient  to  infer  the  paius  of  law  j  and  the  law  is  that  if  any  un 
lawful  aft  is  commuted  where  a  number  are  concerned,  one  per. 
fon  may  be  more  aftive  in  the  commiffion  of  the  faft  than  others, 
but  in  the  eye  of  the  law  rhe  >  are  all  considered  as  guilty,  art  and 
part  in  the  crime  charged,  and  all  liable  to  iuffer  the  pains  of 
Jaw. 

Gentlemen,  I  have  anticipated  a  aood  deal  of  the  evidence 
upon  this  head  already.  When  you  fee  Mr.  Gcrrald  taking  a 
verj  active  part,  and  making  fpeeches  fuch  as  you  have  heard  to 
day,  I  look  upon  him  as  a  very  dangerous  member  of  fociety, 
for  I  dare  fay,  he  has  eloquence  enough  to  peduade  the  people 
to  rife  in  arms. 

Mr.  Gerrald.  Oh  my  lord  !— My 'lord,  this  is  a  very  improper 
way  of  addreffing  a  jury,  it  is  defending  to  perfonal  abufe.— 
God  forbid  that  my  eloquence  fhould  ever  be  made  ufe  of  for 
fuch  a  purpofe. 

Lordjujhce  Clerk.  Mr.  Gerrald,  I  don't  fay  that  you  did  fo, 
but  that  you  had  abilities  to  do  it. 

Gentlemen,  he  has  no  relation,  nor  the  lc*ft  property  in 
the  country,  but  he  comes  here  to  diflurb  the  peace  of 
tfre  country,  as  a  delegate  from  a  fociety  in  England  to  raife 
/edition  in  this  country  :  I  fay,  he  appears  to  me,  to  be  much 
more  criminal  than  Muir  or  Palmer  or  Skirvjng,  becaufc  they 
were  all  natives  of  this  country. 

Gentlemen,  if  you  are  fatisfied  that  this  meeting  is  a  feditious 
meeting,  J  don't  fee  how  it  is  poflible  to  avoid  the  confequence 
of  finding  this  panncl  guilty  art  and  part  of  the  crime  charged  : 
but,  Gentlemen,  it  is  not  my  verdicl  that  is  to  be  returned,  you 
will  return  fuch  a  verdift  as  your  own  confciences  will  direa. 

Friday.  March  14,  1794 — —E.even  <f  clock* 
The    Court    having  met   purfuant   to  adjournment,    and    the 
names  of  the  jury  having  been  called  over,  they  brought   in  the 
following 

VERDICT: 

EDINBURGH,   March  14,  1704. 

The  above  affize  having  been  inclofed,  made  choice  of  the 
faid  Sir  William  Forbes  to  be  their  Chancellor,  and  the  laid 
Peter  Kill  to  be'. their  Clerk,  and  having  confidered  the  criminal 
libel,  raifed  and  purfued  at  the  initance  of  his  Majeity' 


forhis  Majcftv's  intereil,  againft  Jofeph  Gerrald  panncl, 
the  interlocutor  o*  relevancy  pronouueed  thereupon  by  the  Court, 
and  Uie  evidence  adduced  in  proof  of  the  libel,  they  all  in  one 
voice  find  the  pannel  Jofeph  Gerrald  GUILTY  of  the  crimes  libel 
led  j  in  wituels  whereor,  their  laid  chancellor  and  clerk  have 
fub'cribcd  thefe  preients,  in  their  names,  and  by  their  appoint 
ment,  place  and  date  as  acuye. 

^Signed)  WILLIAM  FORBES,  Chancellor. 

PET**  HILL,  Clerk. 

Lord  Juf  ice  Clerk.  Gentlemen,  I  am  perfectly  fatisfied  that  you 
have  Kivcn  that  attention  to  this  caie  which  it  deiervedj  and  now 
you  aie  at  lioerty  to  go  about  your  buimels. 

Mr.  Gerrald,  now  is  your  time  to  fpcak,  it  you  have  any  thing 
to  fay. 

Mr.  Gillies.  My  lords,  I  have  an  objection  to  ftatc  to  this 
verdicl.  I  need  icarcely  fay  that  I  mean  no  rerletuon  upon  the 
gentlemen  of  the  jury  w ho  have  delivered  in  the  verdict,  and 
who,  i  have  no  doubt,  meant  to  difcharge  their  duty  confcienti- 
eufly,  to  the  belt  of  their  knowledge,  i  ttate  this  objeaion 
with  the  more  confidence,  thai  it  is  not  fo  much  an  objection  to 
the  words  or  ,the  form,  as  to  the  Jubilance  of  the  verdid.  it  is 
efiVuiiaily  requisite  by  the  laws  of  this  and  every  other  country, 
thai  the  jury  thould  confider  the  whole  evidence  before  them  $ 
and  fo  much  is  this  the  cafe,  that  even  if  they  do  confider  it,  yet 
if  'the  verdi^  does  not  exprefsly  bear  that  they  did  lo,  your  lord- 
ftiip  knows  better  than  i  do  that  fuch  a  verdicl  is  void.  1  his 
verdicl  bears  that  the  jury  have  *4  coniidered  the  criminal  libel 
"  raifed  and  purfued  by  his  majeity's  Advocate,  for  his  majeity's 
"  btercft,  againil  Jofeph  Gerrald,  pannel,  the  interlocutor  ot  re- 
*'  levancy  pronounced  thereupon  by  the  Court,  and  the  evidence 
"  adduced  in  proof  of  the  libel." 

My  lord,  they  ought  alfo  to  have  confidered  the  defence 
which  was  ilated,  and  the  evidence  adduced  or  referred  to,  on 
the  »>art  of  the  pannel  -,  and  they  not  only  ought  to  have  confider 
ed  thefe  in  fad,  but  their  verdicl  ought  to  have  Hated,  that  they 
did  confider  this  evidence,  and  that  they  did  take  into  confidera- 
tion  this  defence. 

But,  my  lords,  this  is  not  all.  In  a  common  cafe  1  know  well, 
that,  if  a  verdid  is  returned  to  your  lo^dmips,  itating  that  the 
jury  have  coniidered  the  evidence  before  them,  no  proof  can  be 
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received  that  thfey  have  not  conudercd  that  evidence.     It 
be  taken  for  granted  that  the  jury  have  confidered  it,  as  the  ver- 
dift  ftates  that  they  have  done  fo.     The  evidrtice  of  the  verdift 
itfelf  cannot  in  the  common  cafe  be  redargued,  becaufe  I  cannot 
be  permitted  t    lead  a  proof  of  what  paffed  among  the  jury  after 
they  were  inclofed.    No  fuch  proof  can  be  received,  in  oppoihion 
to  what  the  verdict  itfelf  bears.     But  what  is  the   cafe  here  ? 
There  was  here  a  mqft  voluminous  body  of  written  evidence  laid 
upon  this  table  j  thefe  writings,  it  was  admitted  by  the  candour 
of  the  public  profecutor,  might,  and  I  will  be  bold   to  fay,  did 
contain  much  evidence  in  favour   of  the  unfortunate   gentlemen 
at  TOUI  lordlhips  bar.    This  written  evidence  confided  of  feveral 
hundred  pages,  which  could  not  have  been  read  in  lefs  than  fix 
or  ieven  hours.     I  muft  fay  therefore,  in  point  of  fa  ft,  that  the 
jury  ne'ther  did,  nor  could  confider  the   great    body  of  written 
evidence  that  was  laid  before   them.     If  I   faw   a   man   in  thrs 
room  la  ft  night,  and  if  1  fee  him  here  again  this  morning,  I  can 
not  believe  that  he  has  been  at  Botany  Bay  in  the  interim  j  in 
the  fame  manner,  if  a  jury  inclofe  for  twenty  minutes,  and' af 
terwards  return  and  fay  they  have  confidered  the  body  of  writ 
ten  evidence,  which  it  muft  have  taken  feveral  hours  to  confider, 
I  cannot  believe  them  :     we  know  that  the  faft  muft  be  other- 
wile  ;  and  the  proof  which  i  offer  is  complete,  that  the  jury  were 
only  inclofed  for  twenty  minutes,  a  fpace    of  time   in   which  it 
•was  not  pofllble  for  them  to  have  read  the  evidence    which   was 
laid  before  them,  and  which  it  was  their  duty  to  read  and  to  con 
fider.     It  was  the  more  neceiTary  for  the  jury  to  have  confidered 
this  body  of  written  evidence,  becaufe  the  pannel  did  not  take 
the  advantage  of  a  counfel  to  flate   his  defence  j  and,  however 
great  his  talrnts  may  be,  he  is  not,  he  cannot  bepofleffed  of  that 
legal    knowledge   and   of  thofe  profeflional  habits  neceflary  to 
enable  any  man  to   comment   upon  evidence.     It  was   ftill  the 
more  ncceflary  for  them  to  confider  this  written  evidence,  as  the 
public  profecutor  admitted  before  them,  that  it  might  contain  a 
great  deal  of  exculpatory  proof,  upon  confidering  which,  I   am 
entitled  to  conclude,  that  the  jury  would  either  have  found  this 
gentleman  not  guilty,  or  have  returned  a  fpecial  verdift,  finding 
part  of  the  crime  libelled  on  proved,  and  part  not  proved.     I 
need  not  enlarge  upon  what  I  have  now  ftated.     The  jury  were 
bound  by  every  principle  of  juftice,  by  every  rule  of  law  to  con- 
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fider  this  evidence  j  and  I  offer  to  prove,  that  they  did  not  con- 
fider  it.  that  they  were  inclofed  only  twenty  minutes  a  fpace  of 
time  in  which  it  was  impofiible  for  any  human  being  to  con 
fide  r  it. 

Mr.  So.citor  Gene  aL  My  lords,  I  (hall  trouble  you  with  a 
fery  few  words  in  aniwer  to  the  objections  ftated  by  my  brother. 
The  firrt  is,  that  the  verdid  does  not  fprcially  bear  that  the 
jury  had  coniidered  the  evidence  on  the  part  of  the  pannel.  It 
is  a  pretty  good  anfwer  to  that,  that  there  was  no  evidence  ad 
duced  on  the  part  of  the  pannel ;  the  only  evidence  that  was  ad 
duced,  was  on  the  part  of  the  profecutojr,  upon  which  evidence 
the  pannel  was  willing  his  defence  ihouid  reft.  The  next  ob 
jection  is,  ttet  the  verdict  bears  that  they  have  confideted  the 
evidence  adduced  in  proof  of  the  libel,  when  it  was  impoffible 
they  could  have  done  fo,  from  the  time  that  they  were  inclofed. 
My  lord,  it  was  perfectly  unneceflary  that  they  mould  consider 
every  word  o^  this  voluminous  body  of  evidence.  The  evidence 
which  I  founded  upon  on  the  part  of  the  profecution  could  be 
conlid  red  in  five  minutes,  as  well  as  in  five  years.  And  as  to 
the  pannel,  I  do  not  remember  that  he  founded  upon  any  one 
part  of  it  j  and  if  he  did,  I  am  fure  the  jury  had  a  perfed  oppor 
tunity  of  confideration. 

Mr.  Clerk.  My  lords,  I  (hall  trouble  your  lordmips  with  but 
few  words,  and  before  1  begin,  1  muft  take  the  liberty  of  mak 
ing  the  fame  profelTion  that  Mr.  Gillies  did,  that  I  have  no 
doubt  but  this  jury  meant  to  difcharge  tljeir  duty  moft  confcien- 
tioufly  and  moft  faithfully  j  but  a  jury  of  the  moft  honeft  as 
well  as  faithful  men  may  be  miftaken  in  the  difcharge  of  that 
duty. 

My  lords,  I  muft  in  the  firft  place  fpeak  with  refpeft  to  what 
Mr.  Solicitor  General  (aid,  that  there  was  no  evidence  adduced 
«n  the  part  of  the  pannel.  It  is  true  there  was  not  ;  but  he 
made  a  defence,  and  a  very  long  and  able  defence  it  was,  and 
there  is  nothing  in  that  verdift  which  (hows  that  the  jury  have 
taken  that  evidence  into  confideration. 

With  regard  to  the  next  point,  it  is  very  true  that  the  moft 
material  parts  of  that  evidence  might  have  been  comprehended 
in  a  very  fmall  compafs  j  but  how  was  this  matter  to  be  deter 
mined  ?  It  could  only  be  determined  by  reading  over  the  whole 
©f  the  evidence  j  and  the  more  fo,  becaufe  the  greater  part  of 


that  evidence  was  incompetent  to  be  produced,    and  ought  not 
to  have   been   produced,    inafmuch  as   they  referred  to  a  period 
long  before  the  panncl  had  any  connection  with  the  convention 
My  lords,  the  public   profecutor  himfelf  faid  it  might  compre 
hend  a  great  deal  of  exculpatory  matter—after  that  conccffion 
was  it  not  their  duty  to  read   through   that  evidence  in  order  to 
difcover  that   exculpatory  matter  ?    My  lords,  it  is  faid  that  he 
did  not  found  upon  thefe  papers ;    it  is  true  he  did  not  j  but  he 
made  a  defence  of  three  hours  and  a  half,  in  which  he  exhaufied 
himfelf  upon  other  fobjeds,  leaving  it  to  the  jury,  trufi ing  that 
they   would  fupply  the   defers  of  his  evidence,   and  that  they 
Would  confider  the  written  evidence  lying  before  them. 
Lord  Juflice  Clerk.   What  do  your  lordfhips  fay  to  this  ? 
Lord  Henderland.   My  lord',  the  jury  in   returning  their  rer- 
dift  were  not  bound  to  fay  any  thing  farther  than  that  upon  con- 
fidering  the  evidence  they  found  fo  and  fo.    With  refped  to  the 
pannel's  defence,  he  was  fully  heard,  and  it  is  impoflible  to  fup- 
pofe  it  was  not  confidered.     With   refpeft  to  the  evidence  that 
was  lying  upon  the  table,  they  have  formed  an  opinion,  a  con- 
ftitutional  opinion,  which  they  were  entitled  to  form,  and  we  are 
bound  to  prefume  that  it  was  partly  formed  upon  that  evidence. 
^  Lord  EJkgrove.   My  lord,  I  think,  that  with  refpeft  to  this  ver- 
dia,  the  jury  have  returned  a  very  proper  verdict  ;  for  my  lord, 
it  is  neither  neceffary  nor  cuftomary  to  fay,  that  they  confidered 
the  arguments  uled,  either  on  one  fide  or  the  other— if  they  had 
faid  that  they  had  confidered  what  the  pannel  had  faid  at  the  bar  . 
they  mutt  al  o  have  ftated  that  they  had  confidered  what  his  ma- ' 
jelly's  Solicitor  General   had    ftated  in   fupport   of  the   charge. 
They  are  fuppofed  to  have  eonfidered  both,  but  it  is  not  cuflom- 
ary  ro  ftate  more  than  they  have  here  ftated  ;  you  muft  believe 
that  the  jury  confidered  every  thing  proved  and  every  thing  flat-' 
ed  on  both  fides.    As  to  what  time  they  took  I  know  not,  nor  is 
it  my  duty  to  enquire  ;  they  would  take  as  much  time  as  they 
thought  proper;  they  have  declared  that  they  did  fo;  and  I  am 
of  opinion  that  there  is  no  relevancy  in  the  objection. 

Lord  Swinton.  My  lord,  the  jury  have  ftated  in  this  verdict, 
that  they  confidered  all  that  was  laid  before  them,  the  libel,  the 
interlocutor  of  relevancy,  and  the  evidence.  It  is  not  ufual  for 
them  to  fay  that  they  have  confidered  the  arguments.  As  to  the 
time  that  they  took  to  confider  we  have  no  right  to  enquire  : 
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they  could  look  at  the  material  parts  of  the  evidence  in  a  very 
few  minutes  j  and  whether  they  looked  at  it  or  not  we  have  no 
bufmefs  to  enquire,  if  it  was  on  their  memory  it  was  fufficient. 
I  am  convinced  that  they  have  acted  honeilly  and  faithfully,  as 
they  were  bound  by  their  religion  and  their  oath  to  do. 

Lord  Dunjliman.  My  lord,  an  intelligent  and  rcfpeaable  jury 
have,  upon  their  great  oath,  returned  a  verdict  bearing  to  proceed 
upon  the  evidence,  and  the  only  evidence  that  was  laid  before 
them,  which  was  the  evidence  in  fupport  of  the  profecution :  every 
body  prefent  kndws  that  there  was  none  offered  on  the  part  of 
the  pannel,  and  they  could  not  confider  evidence  which  was  not 
laid  before  them.  As  to  what  fell  from  the  pannel,  they  have 
no  doubt  confidercd  it  j  and  they  have  returned  a  verdi6l  which 
appears  to  me  a  very  proper  one. 

Lord  Abercrombie.  I  am  of  the  fame  opinion. 

Lord  Jujlice  Clerk.  My  lords,  I  mould  have  been  very  much 
furprifed  if  this  pannel  mould  be  acquitted  upon  a  blunder  in  a 
verdict  j  but  the  verdi£t  appears  to  me  to  be  moft  unexcep 
tionable,  and  the  objection  is  founded  in  a  mifappreheniion  of 
the  cafe  altogether  :  the  pannel  and  his  counfel  declared  they  had 
not  any  proof  j  if  they  had  any  proof  by  parole  evidence,  it  was 
their  duty  to  have  brought  it  forward,  and  if  they  had  meant  to 
have  founded  upon  the  written  evidence  on  the  table,  they  ought 
to  have  pointed  out  what  parts  of  that  evidence  they  meant  to 
found  upon  ;  and  therefore  you  mud  confider  that  he  had  no  evi 
dence  to  bring  in  exculpation,  and  all  that  the  jury  had  to  con 
fider,  was  the  evidence  on  the  part  of  the  profecution.  The 
public  profecutor  libels  upon  a  bundle  of  papers,  and  becaufe 
two  or  three  hundred  pages  of  writing  are  produced  and  all,  ten 
lines  of  that  is  neceiTary  to  found  upon  in  fupport  of  the  charge, 
can  it  be  neceffary  that  the  jury  mould  go  through  it  all  ?  In 
cafes  of  forgery  it  may  be  neceiTary  to  produce  very  long  writ- 
jngs,  and  perhaps  only  two  or  three  lines  of  it  may  be  founded 
upon  for  the  fupport  of  the  charge  5  but  can  it  be  fuppofed  that 
it  is  neceffary  for  the  jury  to  read  over  the  whole  of  it  ?  The 
•  thing  is  too  grofs  to  be  liftened  to  by  any  court  whatever.  The 
jury  co.nfidered  all  that  it  was  necelTary  for  them  to  confider  j  they 
confidered.  the  libel,  the  interlocutor  of  relevancy,  and  the  proof 
on  the  part  of  the  profecutor.  Then  they  fay  there-was  a  long 
defence,  and  they  ihould  have  Mated  that  they  had  confidered 
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that.— -My  lords,  tlie  jury  did  their  duty  in  not  ccnfidcring  tha£ 
det'ence  :  it  was  a  defence  againit  the  relevancy  of  theJndi6lments 
and  ihe  firtl  two  hours  of  his  fpeech  went  to  '.hew  that  all  that 
he  had  done  was  innocent.  But,  ray  lords,  was  not  it  offered 
to  the  Court  in  a  very  long  pleading  and  tound  relevant  ?  I  ap 
prehend  the  jury  have  done  their  duty  properly  :  they  have  a 
power  to  be  fure,  if  they  think  proper,  even  after  the  libel  is  found 
relevant,  they  may  acquit,  but  the  duty  of  a  jury  and  of  a  judge 
are  diitincl ;  it  is  the  bufinefs  of  the  Court  to  determine  the  law 
as  to  the  relevancy  oi,the  libel,  and  of  the  jury  to  judge  of  the 
fad  •,  and  as  it  was  found  relevant  by  the  Court,  the  jury  had  no 
more  to  do  but  to  coniider  the  evidence,  and,  in  my  opinion, 
thfv  nave  returned  a  ery  proper  verdict,  finding  the  pannel 
guiiiy . 

Mr.  Gerrald,  if  you  have  any  thing  to  fay,  now  is  the  time. 

Mr.  Gerrald.  My  lord,  1  have  very  little  to  fay.  1  am  as 
little  hurt,  as  I  am  furprifed  at  the  verdicl  returned,  inafmuch 
as  1  find  that  the  public  profecutor  himfelf,  in  the  Houfe  of 
Commons,  anticipated  the  fate  which  I  was  to  meet  ;  but  my 
lord,  i  trurt  that  a  moral  and  enlightened  world,  collectively, 
wii!  do  juflice  to  the  purity  of  the  motives  which  hare  acluat*d 
m-r  condud  •,  and  I  glory  in  being  the  advocate  of  a  caufe,  with 
which  is  complicated  truth,  juftice  and  freedom,  which  i  know 
myi  and  will  ultimately  triumph. 

Lord  Jujnce  J!e---k.  Youi  lordfhips  will  now  proceed  to  give 
yoar  opinions  upon  the  puniihment  which  you  think  in  this  cafe 
ought  to  be  inflicted. 

Lord  tien/ter land.  My  lord,  the  pannel  at  the  bar  is  found 
guilty  of  the  crime  libelled,  which  is  fedition.  And  my  lord, 
after  tiie  very  able  argument  and  found  conllitutional  law  which 
you  heard  from  the  Solicitor  General,  it  woijld  be  highly  im 
proper  in  me,  as  it  would  be  irkfome  to  your  lordihips,  that  I 
ihould  enlarge  upon  the  nature  of  this  charge. 

My  lord,  we  are  to  confider  of  the  punifhrnrnt  due  to  that 
crime,  of  which  we  have  had  fo  many  miferable  examples  before 
us,  that  I  can  propofe  nothing  elfe  but  this,  that  the  prifoner  (hall 
•be  •  -committed  to  prifon,  and  there  to  remain  till  an  opportu 
nity  (hall  offer  for  carrying  the  fentence  that  I  propofe  fiiall  be 
pronoun,  -d  againft  him  of  banifhmcnt,  by  tranfportation,  for  th* 
of  fourteen  years,  into  execution. 
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My  lord,  it  appears  to  me,  that  by  no  means  an  adequate 
^unimment  can  be  indicted  for  this  offence  j  a«;  1  even  if  t!u*  has 
the  appearanc-  of  feverity.  which  I  cannot  think  it  has,  it  is 'he 
only  judgment  that  could  be  pronounced  in  iuch  a  cafe,  to  fe- 
cure  the  fafety  of  this  country  from  the  commiffion  of  iuch 
crimes.  I  am'convinced  that  the  people  of  this  country,  who 
are  an  intelligent,  an  acute,  and  a  fenfible  people,  however 
much  they  maybe  led  away  by  feditious  perfons,  when  they 
come  to  refleft  coolly,  difpaffionately,  and  fairly,  upon  the  nature 
of  this  crime,  upon  the  danger  that  arifes  from  the  commiflion 
of  it,  and  upon  the  fecurity  and  the  fafety  they  enjoy,  by  the 
exercifc  of  that  difcretionary  power,  which  is  veiled  in  this 
Court  by  law,  will  be  of  opinion  that  the  judgment  we  pronoance 
this  day  is  a  juft  and  a  proper  one. 

Lord  E/kgrove.  My  lord,     I    am    extremely  happy,  that  this 
gentleman    has  had  a  full  and  a  fair  .trial,  and  that  he  has  afted 
with   the   propriety  of  cailiay    in  the  affirmance  of   able  counfel, 
who  have  done  honour  to  themfelves,  and  juftice  to  their  client  j 
and  ray  lord,    I  underOand  (for  my  date  of  health    did   not    per 
mit  me  to  remain  in  Court  the  whole  of  the  time)  that  the  gen 
tleman  himfelf  is  a  man  of  great  abilities,  and  that   he  was   in- 
dulged  by  the   Court,  in   dating  every  thing  that  he  wilhed  to 
Hate.     My  lord,  I  apprehend,  that  after  the  arguments  we  have 
heard,  there  can  be  no  doubt  that  this  Court,  by  the  law  of  this 
country,  whatever  it   may  be  in  other  countries,  are  authoiifed 
to  inflict  the  punilhment  of  banimment    by  tranfportation,  and 
that  this  is  the  only  proper  punilhment  that  can  he  inflicled   for 
the  crime  here  charged,  to  prevent  others  from  committing  the 
fame  crime,  and  to  keep  peace  and  tranquillity  within  this  part 
of  the  kingdom.     And,   my  lord,  in  confequencc  of  what  your 
lordmips   have   uniformly   pronounced    upon  cafes   of  this   kind 
(which    I    am    heartily    forry   there    has    been    occafion    for), 
I  cannot  fee  any  thing   in  this  cafe  that  could  authorife   me  to 
deviate  from  the  fame   mode  of  puniOiment  that   your  lordihips 
have  infliaed  in  the  other  cafes. 

My  lord,  as  to  this  verdifl  of  the  jury,  by  which  he  is  found 
p-uilty,  taking  under  confideration  all  the  circumftancei,  I  am  of 
the  fame  opinion  that  has  been  given  by  my  honourable  bre 
thren. 

Lord  Swiaton.  My  lord,-in  confidering  this  crime  about  which 
R,  2 
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your  lordfliips  have  heard  fo  much,  the  more  I  ccnlder,  and  the 
more  I  turn  ray  mind   to  it,  the  more  I  am  convinced  that  this 
Court  did  right  originally  in  imposing  the  fentenec  that  they  did 
impofe.  /•  My  lord,  in  considering  this  cafe,  and  comparing  the 
puniftiment  with  the   crime,  I  hardly  know  what  puniflnnent  is 
adequate  to  it.      It  was  well  faid  by  one  of  the  ableft  and  great- 
eft  men  that  ever  lived,  that  fedition  was  like  Pandora's  box,  it 
contains  every  evil,  it  contains,  every  vice.    My  lord,  it  is  faid, 
that  he   is  to  be  fent  among  pickpockets,  thieves  and  robbers, 
but  my  lord,  this  crime  is  not  to  be  compared   with  theirs,  it 
comprehends  every  fort  of  crime,  murder,  robbery,  rape,  every 
thing  that  is  criminal.     I  think,  my  lord,  the  punifliment  that 
has  been  propofed  is  the  mildeft  that  can  be  inflided,  and  I  hope 
will  be  fufficient  to  deter  others  from  committing  the  fame  crime. 
Lord  Dunfinnan.  My  lord,  the  crime  of  which  this  unhappy 
man  now  (lands   convicted  is  a  crime  for  which,  within  a  few- 
months,  two  perfons  have  been  tried  at  that  bar,  who  have  been 
convicted,  and  upon  thofe  convictions,  the  court  have  pronoun 
ced  the  judgment  of  the  law.    My  lord,  it  would  give  me  great 
pleafure  if  there  were  any  circumftances  in  the  cafe  of  this  pan- 
nel  that  could  diftinguifh  it  favourably  from  thofe  upon  which 
vrc  have  had  occafion  to  pronounce  judgment  before  j  but  the 
circumftances  of  this  cafe  tend  rather  to  aggravate  it.      My 
lord,  he  is  one  of  thofe  perfons  who  came  into  this  country,  for 
the  purpofe  of  exciting  civil  difcord,  by  inflaming  the  minds  of 
the  people.     We  have  had  an  opportunity  of  feeing  that  he  pro- 
feffes  talents,  which  render  him  exceedingly  capable  of  mifchiefj 
the  harangue  which  we  heard  laft  night,  though  addreffed  to  the 
jury,  was  I  believe  rather  intended  for  another  part  of  this  court ; 
\re  faw  that   his   political   principles  are   extremely  dangerous, 
and  my  lord,  if  there  is  any  other  country,  which  does  not  in- 
rlict  fuch  a  punishment  for  fuch  a  crime,  I  am  happy  that  I   live 
in  fuch  a  country  as  this  j  and  if  I  were  to  propofe  any  difference 
of  punifliment,  it  would   be  rather  to  incrcafe  than   diminifh  it. 
I  am  of  opinion,   doubtlefs,  that  the  fame   puniihrnent   ihould  be 
inflicted  in  this  cafe  as  in  the  former. 

Lord  Abercrombie.  My  lord,  a  legal  objection  was  flated  to 
the  punimment  now  propofed  ;  that  objection  wos  argued  with 
uncommon  ability,  by  the  learned  counfel  for  the  pannel,  and 
your  lordihips  gave  your  judgment  upon  it.  But,  my  lords. 
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that  legal  option  was  grounded  upon  this,  that  the  punUhment 
wa,  too  feve're  for  the  offence  of  which  he  ftands  conv.aed  by 
the  unanimous  voice  of  his  country. 

My  lord,  it  has  been  faid,  within  thefe  walls,  that  hi.  .men 
tions  all  along  were  innocent,  that  they  were  perfeaiy  pure  and 
honourable;  and  that  had  the  fame  crime  been  commuted  in 
England,  it  would  either  have  paffed  with  impunity,  or  wit! 
a  very  (mail  punifhment,  as  imprifonment  or  pillory.     My  I  rd, 
upon  that  I    (hall  fay  a  very  few   words.     With  refpea  to  the 
pannel's  motives,  I  (hall  for  a  moment  f»PPofe  that  his  intentions 
were  pure,  and  perfeaiy  innocent  j  but  even  confidenng  the  caie 
in  that  view,  I  muft  give  it  as  my  opinion,  fitting  here  as  a  judge, 
that  it  would  afford  no  motive  for  a  mitigation  of  pumihment. 
MY  lord    we  all  know  it  is  a  h&,  undoubtedly  undeniable,  that 
a  miflaken  principle,  either  in  religion  or  in  politic.,  has  often 
led  the  way,  with  the  beft  of  intentions,  to  commit  crimes  of 
the  deepeft  atrocity.     My  lord,  the  hiftory  of  this  country  af 
fords  manv  inftances  and  many  examples  of  this  kind  ;  for  ex 
ample,  in  ihe  cafe  of  the  powder  plot  many  of  the  confpirators 
were  men  of  chatafler,  Sir  Everard  Digby  was  one  of  the  moft 
accompliflied,  one  of  the  moft   virtuous  men  ,n   England,  and 
my  lord,  he  was  fentenced  to  die  as  a  traitor,  for  the  part  he 
took  in  that  plot  •,  and  on  the  eve  of  his  execution  he  wrote  a 
letter  to  his  wife,  in  which  he  expreffe.  himfelf  ,n  **!"•* 
terms :  "  Now  for  my  intention,  let  me  tell  you,  that  if  I  had 
«  thought  there  had  been  the  lead  fin  in  the  plot,  1  would  not 
"  have  been  of  it  for  all  the  world  :  and  no  other  caufe  drew  me 
«  to  ha/ard  my  fortune  and  life  but  zeal  to   God's  religion." 
My  lord,  'this  letter,  written  at  that  fatal  period,  by  a  man  who 
wa,  beloved  by  every  perfon  in  Europe,  leaves  no  room  to  doubt 
of  the  fincerity  of  this  confeffion.     Then  my  lord,  as  to  this  man 
who  lives  at  the  diflance  of.  two  centuries  from  the  comrmuion 
of  that  crime,  will  any  perfon  who  now  hears  me  fay  that  t 
innocency  of  his  intention  or  the  purity  of  his  motives  ought  to 
be  urged  as  a  reafon  again*  executing  that  fentence  ? 

My  lord,  1  (hall  juft  take  the  liberty  of  dating,  though  I  am 
forry  to  give  any  opinion  upon  fuch  a  point,  upon  the  moft  cool 
and  deliberate  obfervations,  were  1  called  to  give  my  opinion 
upon  the  point,  I  would  fay,  that  if  this  confpiracy,  in  which 
the  unhappy  man  at  the  bar  was  an  adive  leader,  had  been  car- 
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ried  into  effeft,  if  that  confpiracj  had  been  followed  with  em- 
lire  fuccefs,  there  is  not  a  corner  of  this  k  ngdom  in  which  a  de 
gree  of  mifery  and  wretchednefs  muft  not  have  followed. 

My  lord,  vre  have  the  exam  e  of  our  own  times  alfo-,  I  need 
not  remind  your  lordlhips  of  1745  and  1715,  when  many  men, 
who  had  a&ed  with  the  bell  intentions,  died  the  death  of  traitors. 

My  lord,  i  fay  although  the  pannel  could  have  eilabliftied  by 
the  cleareft  and  the  molt  fatisfa&ory  evidence,  that  his  intentions 
were  all  along  perfectly  innocent,  and  his  motives  perfectly 
pure,  it  would  have  afforded  no  ground  whatever  for  mitigation 
of  punithment ;  but  (  am  forry  to  fay  that  I  can  difcover  no 
proof  of  fuch  innocence  of  intention.  My  lord,  we  in  this 
world  can  only  judge  of  the  intentions  of  men  from  their  ac 
tions  -,  and  viewing  the  actions  of  this  pannei,  no-  man  of  the 
lea  ,  obfervation  can  lay  his  hand  upon  his  heart  and  fay,  rnat 
the  evidence  affords  the  fmalleft  proof  of  fuch  purity  of  motive. 

My  lord,  with  regard  to  the  other  point,  it  is  our  province 
and  our  duty  to  judge  of  this  and  every  other  cafe  by  the  iaw 
of  our  country  j  we  have  nothing  to  do  with  the  law  of  any 
other  country,  and  I  cannot  think  that  the  law  of  England 
would  fuffcr  an  offence  of  this  magnitude  either  to  pafs  \u*H  im 
punity,  or  be  punimed  with  a  flightcr  punifhment  ;  .and  I  hear 
tily  concur  with  the  reil  of  your  lordlhips  in  the  puniihment 
that  your  lordfhips  have  propofed. 

Lord  Jnjlice  Clerk.  My  lords,  in  comparing  this  cafe  with  the 
others  I  cannot  find  any  thing  that  can  porably  make  it  lefs  cri 
minal.  My  lord,  tranfportation  is,  no  doubt,  a  very  fevere 
punifiimerit  j  we  confider  it  as  the  highell.  arbitrary  puniihment 
that  the  laws  of  this  country  can  inflict  ;  but  i  think  it  is  no 
more  than  adequate  to  the  offence  which  has  been  proved 
againft  this  pannel,  and  of  which  he  has  been  convi&ed  by  the 
verdicl  of  a  very  refpeclable  jury.  My  lords,  1  feel  for  the 
diftrefies  of  convicts  as  much  as  any  man  who  hears  me  :  but, 
my  lords,  the  happinefs  of  the  innocent  part  of  mankind  re 
quires  of  us  to  punifh  the  guilty  and  prote6l  the  innocent  ;  and 
\ve  cannot  give  that  protection  to  the  innocent  part  of  fociety 
unlefs  we  inflidt  adequate  puni diluents  upon  crimes  committed 
againft  fociety. 

My  lords,  in  all  thefe  cafes,  T  was  very  fenfible  that  tranf 
portation  was  a  great  puniihirient  5  but,  after  coniidering  all  tb$ 


(      25'      ) 

different  punifhments  that  the  la,vs  of  tlais  country  can  inflid, 
I  did  not  fee  any  one  punifnment  we  could  intiicl  which  could 
am'wer  the  parpofe  of  checking  this  evil,  unlefs  it  was  by  inflict 
ing  the  puniihment  of  tranfportation  alone  ;  any  other  punifh- 
ment  would  have  been  a  very  imperfect  one.  Simple  banUh- 
ment  from  this  country  is  not  at  all  proper  j  long  imprifonmcnt 
is  a  thing  not  known  in  this  country,  and  very  hurtful  to  the 
country  as  well,  becaufe  we  know  a  feditious  perfon  in  prifon 
may  do. a  great  deal  of  harm.  I  cannot  have  the  lead  hefitation 
in  thinking  that  the  punifhment  of  tranfportation  for  fourteen 
years  is  the  leaft  that  we  can  intiict  in  this  caie. 

My  lords,  we  have  heard  a  great  deal  of  the  innocence  of  his 
intentions  ;  but  it  was  julUy  obferved  by  my  brother  who  fpoke 
immediately  before  me,  that  taking  his  own  account  of  the  mat 
ter  to  be  just,  fuppofmg  that  he  has  acted  from  principle,  and 
*hat  his  motives  are  pure,  I  do  fay  that  he  becomes  a  more 
dangerous  member  of  fociety  than  if  his  conducl  was  really 
criminal,  and  adding  from  criminal  motives.  A  man  acting  from 
criminal  motives  is  not  fo  dangerous  a  member  of  fociety  as  a 
man  who  thinks  he  is  acling  from  principle  j  for  when  a  man  is 
fo  raifguided  in  his  principles  he  overturns  fociety  and  govern 
ment  itfclf.  I  fay  faius  populi  fuprema  /ex,  and  it  becomes  us, 
let  his  intentions  be  as  pure  as  they  poflibly  can  be,  to  remove 
that  man  from  fociety,  and  put  it  out  of  his  power  to  diffemi- 
nate  thefe  dangerous  principles.  I  don't  know  whether  his 
principles  are  fo  pure  as  he  profeffed  or  not,  but  if  they  are,  I 
think  it  juftines  this  puniihment  juft  as  much  as  if  he  had  adled 
from  the  word  of  motives,  and  therefore  any  other  punUhment 
Tvould  be  infufFicient, 

The  Clerk  of  the  Court  then  read  the  following 
SENTENCE: 

The  Lord  Juftice  Clerk  and  lords  Commiffioners  of  Judiciary 
having  confidered  the  foregoing  verdict,  whereby  the  aflize  all 
in  one  voice  find  the  pannel  GUILTY  of  the  crimes  libelled  :  the 
faid  lords,  in  refpecl  of  the  laid  verdi6l,  in  terms  of  an  acl  paffed 
in  the  25th  year  of  his  prefent  majefty,  entitled  "  An  AcT:  for 
"  the  more  effectual  tranfportation  of  felons  and  other  offenders, 
"  in  that  part  of  Great  Britain  called  Scotland,"  ordain  and 
adjudge  th-at  the  faid  Jofeph  Gerrald  be  tranfported  beyond 
feas  to  fuch  place  as  his  majefty  with  the  advice  of  his  privy- 
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council  fhali  declare  and  appoint,  and  that  for  the  fpace  of 
Fourteen  Years  from  this  date,  with  certification  to  him,  if 
after  being  fo  tranfported  he  (hall  return  to  and  be  found  .at 
large  within  any  part  of  Great  Britain,  during  the  faid  fourteen 
Years,  without  fome  lawful  caufe,  and  be  thereby  lawfully  con- 
vi&cd,  he  {hall  fuffer  death,  as  in  cafes  of  felony,  without  be 
nefit  of  clergy,  by  the  law  of  England  :  and  ordains  the  faid 
Jofeph  Gerrald  to  be  carried  back  to  the  Tolbooth  of  Edin 
burgh,  therein  to  be  detained  till  he  is  delivered  over  for  being 
fo  tranfported;  for  which  this  {hall  be,  to  all  concerned,  a  fuf- 
ficient  warrant. 

(Signed)         ROBERT  M'QUEEN. 


LIST    OF    EXCULPATORY    WITNESSES. 

Right  Hon.  Robert  M'Queen,  Lord  Mrs.  Chriftian  Dimclas,  filter  to  the 

Jufttice  Clerk.  Secretary  of  State. 

-Sir  Philip  Ainilie,  Bart.  Mifs  Dundas,  neice  to  do. 

Mifs  Charlotte  Ainflie,  daughter  to  Charles  Hay,  Efq.  Advocate. 

Sir  Philip.  _. Davidfon,  Clerk  to  Charles 

Mrs.Watfon,aliasRochead,\vidowof  Hay,  Efq. 

-Rochead,Efq.of  Inverleith. 

fVitnefef  to  prove  the  ch.irge  in  the  declirtature  againft  Lord  Jitfticc  Clerk. 

Dr.  Yule.  GeorgeSinclair,fontothelateRobert 

Manfon  Sinclair,  of  Bidge  End. 

To  difprove  ths  papers  alledged  to  have  been  taken  from  Charles  Sinclair  ,• 
und  to  prove  that  the  Me/fenger,  Lyon,  had  re  lit  fed  to  flow  the  warrant,  al 
though  Sinclair  had  frequently  defired  it,  allying  he  had  orders  from  the 
Sheriff  and  Procurator  Fifcal,  not  tojhow  it. 

John  Pringle,  Efq.  late  Sheriff  of  the      Harry  Davidfon,  Efq.  Sheriff-fubfti- 

County  of  Edinburgh.  tute. 

To  prove  that  they  had  delivered  a  paper  to  Gerrald,  out  of  Charles 
Sinclair's  papers,  which  he  (Gerrald)  claimed  as  his  own,  prior  to  Charles 
Sinclair's  extra-judicial  examination. 

George  Rofs,  Clerk,  Gazetteer-Office. 

To  prove  that  Gerrald  was  a  member  of  the  fame  Section  with  himfelf,  and 
never  once  attended  a  meeting  cffuch  Seflicn. 

ERRATA. 
Dele  the  loft  line  of  page  191,  and  read  it  at  the  top  of  page  190. 


APPENDIX. 


No.    I. 

HE  cafe  of  Bailie  was  quoted  on  the  fame  day,  by  the  Lord 
Advocate  in  the  Houfe  of  Commons,  and  the  Solicitor  General, 
in  the  Court  of  Jufticiary.  The  fentence  of  the  privy. council 
was  appealed  to  as  deciiive,  but  the  cafe  itfelf  was  brought  for 
ward  by  furprife,  and  has  never  been  fairly  ilated  to  the  public. 
.Bailie  had  informed  the  Duke  of  Hamilton  by  letter,  that  the 
Duke  of  Queenfberry  and  the  Marquis  of  Annandale  (the  for 
mer  Secretary  of  State,  and  the  latter  Prefident  of  the  Council) 
"had  tampered  with  him  privately,  to  induce  him,  by  promifes  o£ 
preferment,  to  accufe  the  Duke  of  Hamilton  and  other  noble 
men,  of  a  correfpondonce  with  the  French  Court,  and  of  a  con- 
fpiracy  to  eftablifti  the  Pretender  on  the  Throne.  The  Duke 
of  Hamilton  communicated  the  letter  to.,  the  Juiljce  Clerk,  by 
•whom  it  was  divulged  to  the  privy-council,  and  on  the  com 
plaint  of  the  Duke  of  Queenfberry  ant}  Marquis  of  Annandale, 
Bailie  was  convicled  of  defamation  and  leailng-making.  The 
fentence  of  the  privy-council,  as  extracted  from  its  records,  is 
in  the  following  terms  :  S^ 

"  Parties  and  their  advocates  being  heard  at  the  bar  and  re- 
"  moved,  the  lords  of  his  majefty's  privy-council  have  repelled, 
"  and  hereby  repel  the  dilators  proponed  by  the  defenders  pro- 
"  curators  as  faid  is,  and  have  found  and  hereby  find  the  within 
"  libel  relevant  to  infer  an  arbitrary  punifhment,  and  proven  by 
^  the  defender's  judicial  acknowledgment  at  the  bar,  that  the 
"  two  letters  libelled  on  were  all  his  hand-writt  and  fubfcryved 
"  by  him,  and  therefore  have  declared  and  hereby  declare  the 
"  faid  David  Bailie  to  be  infamous  ;  and  have  jammed  and 
"  hereby  banifti  him  furth  of  the  kingdom  for  ever  •,  and  have 
"  alfo  appointe'd-.,  and  hereby  appoint  and  ordain  the  faid  David 
"  Bailie  to  be  tranfported  to  the  Weft  Indies,  and  to  be  in  pri- 
"  fon  ay  and  while  he  be  tranfported,  and  have  appointed  and 
"  ordained  and  hereby  appoint  and  ordain  the  faid  David  Bailie, 
"  before  he  be  tranfp6rted,  to  be  fet  on  the  pillory  at  the  Trone, 


**  and  there  to  ft  and  from  eleren  to  twelve  o'clock  of  the  forc- 
"  noon,  and  that  upon  fuch  a  day  and  in  fuch  a  manner  as  the 
"  faid  lords  of  her  majeily's  privy-council  ihall  think  fit  j  and 
"  the  faid  David  Bailie  being  called  in  did  hear  the  fentence 
"  publicly  intimated  to  him  accordingly."  ,  ' 

To  thofe  acquainted  with  the  hiftory  of  the  perio'd,  it  will  ap 
pear  extremely  probable,  that  Bailie  was  facrificed  to  the  po 
litical  fricndihip  of  two  powerful  familie*.  Queenfberry  had 
been  baffled  and  defeated  in  the  preceding  parliament,  where  he 
prefided  as  Comraiflioner,  and  in  which  the  aft  of  fettlement 
was  ignominiouily  rejected.  To  remove  and  difcredit  the  heads 
of  the  country  party,  he  had  actually  recourfe  to  a  fictitious 
plot,  and  employed  Frafer  of  Beaufort,  afterwards  Lord  Lovat, 
to  accufe  them  of  a  correfpondence  wfith  the  Court  of  St.  Ger- 
mains.  (Macpherfon's  Hift.  Vol.  ii.  p.  284).  Whether  we  fup- 
pofe  that  Bailie  had  been  tampered  with  for  the  fame  purpofe, 
or  with  Lockhart  (Memoir*,  p.  76)  that  he  was  employed  by 
his  kinfman  Bailie  of  Jervifwood  to  counteract  and  difcredit  the 
Duke  of  Queenfberry  Vplots,  this  at  leaft  is  certain,  that  his 
fentence  was  carried  in  Council  by  Queenfberry 's  party,  in  oppo- 
iltion  to  the  Marquis  of  Tweedale's,  and  that  the  whole  was  a 
political  conteft  and  deciHon  too  infamous  to  conftitute  a  prece 
dent  in  a  court  of  juilice.  See  Lockhart. 

But  their  fentence  was  never  carried  into  complete  exe 
cution.  Lord  Fountainhall,  who  reports  the  cafe,  obferves, 
"  David  conceiving  himfelf  injured  j  for  if  he  had  concealed  it, 
"  then  be  might  have  been  overtaken  for  mifprifion  and  not  re* 
64  vealing ;  and  now  having  difcovered  it,  he  is  condemned  as  a 
44  defamer  and  calumniator,  which  makes  his  cafe  hard  j  he  re- 
M  folved  to  apply  to  the  parliament  for  reviewing  and  reconn*- 
"  dering  the  council's  fentence  as  iniquitous.  And,  finding, 
'*  that  by  the  fecond  acl:  of  parliament,  1695,  citations,  during 
*:  the  recefs  and  intervals  of  parliament  are  to  be  iffued  out  by 
"  a  warrant  from  the  lords  of  fefiion,  he  had  prepared  a  bill  to 
u  be  given  in  to  the  lords,  for  ordering  a  reduction  to  be  raifed^ 
"  under  their  %net,  of  the  council's  fentence,  for  citing  the 
"  Duke  of  QueenJtberry,  &c.  to  appear  before  the  parliament, 
41  when  it  fhall  meet  j  but  when  his  lawyers  came  to  confider 
"  the  claufe,  they  thought  it  imported  a  previous  cognition  and 
"  trial  before  the  fummons  could  be  granted,  by  which  the  lord* 


6  v\ere  fummariljpto  hear  and  cognofce  if  there  wj 
"  iiTuing  out  the  fummons  demanded  :  and  in  regl 
*'  was  now  rifing,  and  there  was  no  time  for  takirl 
"  vious  cognition,  therefore  the  giving  in  of  the 
"  born."     Fountainhall,  Vol.  ii.  p.  228. 

The  appeal,  as  Fountainhall  afterwards  oblci»»,c  ,  .1 

.  .  ,3)       W  dS      CllC.il 

relmquiihed,  as  it  would  not  flop  the  execution  of  ^e  fenterce 
Whether  it  was  afterwards  lodged  is  uncertain  ;  i  (^  jn  t^e  f^ 
ceeding  parliament  Queenfl>erry,  when  difmiffed  fr  Jm  office  'iom- 
ed  his  itrength  with  the  country  party,  on  the  e;  ^refs  conditioft 
that  no  enquiry  fhould  be  made  into  the  preten  ccj  Scotch  riot. 
(Macpherfon,  304.)  To  liberate  Bailie,  wh0  according 


Lockhart,  had  undergone  the  pillory,  an  act  ^fas  paffed  0*  }lis 
petition  to  parliament,  fuppreffing  any  notice  <y  his  oiFence,  or 
his  fentcnce,  but  ordaining  him  to  be  releafed  from  prifon  on 
procuring  bail  for  1000  merks  SCOLS,  to  appear,  Xvhen  called,  in 
the  High  Court  of  Parliament.  Unprinted  Ads'  Of  Parl.  1704. 
The  execution  of  the  fentence  was  therefore  fui^ded,  ami 
he  was  releafed  in  confequence  of  a  compromiie  w/th  thofe  who 
pronounced  or  obtained  the  fentence,  and  who  were  confcious 
that  its  exceflive  feverity,  not  to  fay  •Fillegalit  y,  would  pot 
bear  the  left  of  a  parliamentary  examination,  HiC  for  whofe  li 
beration  parliament  thus  interpofed  by  ftatute,  rnuit  have  either 
been  reputed  innocent,  or  the  viaim  of  a  fetcer.c^.tjiat  exceeded 
the  legal  meafure  of  punifhrnent. 
The  acl  itfelf  is  as  follows  : 

21  Xx>  *7°4' 

Her  majefty's  High  Court  and  the  Eftates  of  Parliament 
having  heard  the  petition  of  David  Bailie,  prifoner  in  the  Caftle 
of  Stirling,  humbly  (hewing  unto  them,  That  whereas  the  peti 
tioner  has  been  a  long  time  in  prifon  i;  the  Cattle  of  Stirling 
artd  other  places,  and  that  it  is  extremely  prejudicial  to  his 
health  to  continue  any  longer  in  prifon,  he  being  reduced  to 
that  weaknefs  and  ill  ftate  of  health,  that  he  is  fcarce  able  to 
walk  ;  and  therefore  humbly  praying,  that  his  grace  and  the 
eftates  of  parliament  would  ordain  him  to  be  fet  at  liberty,  he 
always  enacting  himfelf  to  appear  when  called,  as  the  faid  pe 
tition  bears  :  which  being  confidered  by  her  majefty's  court  and 
the  eilates  forefaid,  they,  by  their  interlocutor  thereon  ordained 
the.  petitioner  to  be  fet  at  liberty,  he  finding  caution,  when 


called,  to  artfca*  'ue^ore  l^e  parliament.     In  the  tenn<!  of  whicn* 
^9n^onn  to  t^lc  ^th  a^  °f  l^e  9^  fcflion  o^ 
'5  parliament,  William  Lord  Forreiter  did  before 
n-       ,  t-rcof  become  bound  as  cautioner  and  furety^for  the 

uv.  tiii^r   i  f  ^ 

faid  Da-;j^a^e»  petitioner,  that  he  fhould,  wheru  called,  ap~ 
pear  before f:ui^  ^^  ^S^1  Court  of  Parliament,  and  that  under 
the  penalt\fiL0^  IOO°  merks  Scots  money.  In  refpeft  whereof 
her  majelty"'  ^0^  Commiffioner  and  the  faid  Eitates  do  ordain 
him,  the  fau^av"*  Bailie,  to  be  fet  at  liberty  in  manner  fore- 
faid. 


No.    II. 

Gerra/ttFslPrayer,  on  the  forcibly  breaking  up  of  the 
Convention  in  Scotland. 

O  THOU  r^o^ernor  of  the  univerfe !  we  rejoice  that  all  times, 
and  in  all  cur  :nftances,  we  have  liberty  to  approach  thy  throne  j 
and  that  we  are  aiTured  that  no  facrifice  is  more  acceptable  to 
Thee,  thau  'i"at  which  is  made  for  the  relief  of  the  oppreffed. 
In  this  iMumcnt  of  .ttrial  and  perlecution,  we  pray  that  thou 
wouldeft  be  ot^r  defencrer,  *our  counfellor,  and  our  guide.  O  be 
thou  a  pillar  ot  hre  to  us,  as  thou  waft  to  our  fathers  of  old,  to 
enlighten  anu'*o  direct  us  j  and  to  our  enemies  a  pillar  of  cloud, 
of  darknefs,  and  ronfufion. 

Thou  art  thyieii-  tne  great  patron  of  liberty.  Thy  fervice  is 
perfect  freedom,  jrroiper,  /we  befeech  Thee,  every  endeavour 
which  we  maKe  to  promote  tny  caufe  ;  for  we  confider  the  caufe 
of  truth,  or  every  c..«ife  which  tends  to  promote  the  happinefs  of 
thy  creatures,  as  wy  c:\ute. 

O  thou  merqifnl  Kathpr  r,c  mankind,  enable  us,  for  thy  name's 
fake,  to  endure  penecu.ien  with  fortitude  j  and  may  we  believe 
that  all  trials  and  tribulations  of  life  which  we  endure,  mall 
work  together  for  good  to  them  that  love  Thee ;  and  grant,  that 
the  greater  the  evil,  and  the  longer  it  may  be  continued,  the 
greater  good  in  thy  holy  and  adorable  providence,  may  be  pro 
duced  therefrom.  And  this  we  beg,  not  for  our  own  merits, 
but  through  the  merits  of  him  who  is  hereafter  to  judge  the 
world  in  righteoufnefs  and  mercy. 

THE    END. 
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ARTHUR    O'CONNOR,   ESQ. 


MR.  SPEAKER, 

I  SHOULD  not  have  trefpaffcd  on  your  time,  at  thfr 
late  hour,  was  it  not  that,  as  often  as  this  important  Tub- 
jec~t  has  been  agitated,  fmce  I  have  had  a  feat  in  this 
Houfe,  I  have  given  filent  votes  for  the  moil  unqualified 
emancipation  of  my  Catholic  countrymen -,  from  con- 
viflion  of  the  juftnefs  of  their  claims  to  freedom,  and  of 
the  inexpediency  and  folly  of  continuing  to  facrifice  the 
civil  and  political  rights  of  the  people,  for  the  pnrpofe  of 
aggrandizing  a  few  families^  under  the  mafk  of  pro 
moting  religion.  But,  Sir,  the  times  call  for  fomething 
more  than  filent  votes.  The  fituation  in  which  we  are 
fo  unaccountably  placed,  is  fo  critical,  and  the  bill  under 
your  conlideration  involves  fuch  confequences  in  its 
train,  that  every  man,  who  is  not  wholly  indifferent  to 
the  welfare  of  his  country,  muft  feel  himfelf  called  on,  to 
lay  afide  every  JefTer  confide  ration,  and  to  deliver  his 
opinion  with  that  freedom,  and  that  boldnefs,  by  which 

only  the  country  can  be  faved, 

What 


(     4     ) 

What  do  the  whole  of  the  arguments  which  have 
been  advanced  on  this  night,  againft  the  emancipation 
of  our  Catholic  countrymen,  by  the  gentlemen  of  the 
oppofite  fide  of  the  Houfe,  amount  to  ?  To  a  mere 
unfupported  affertion,  that  it  would  deftroy  our  Con 
ftitution  in  Church  and  State,  This  is  not  the  only  in 
fiance  in  this  country,  in  which  the  moft  egregious  job 
has  been  concealed  under  a  fpecious  phrafeology.  One 
would  imagine,  from  the  language  held  by  the  Right 
Hon.  Gentleman,  (Mr.  Pelham,)  that  the  people  of  this 
country  were  in  the  actual  enjoyment  of  the  Britifh  con- 
ilitution  in  all  its  purity,  and  that  it  had  been  in  this 
country,  that  the  experiment  of  that  conftitution  had 
been  made,  by  which  it  had  become  the  admiration  of 
the  world.  Is  it  that  the  condition  of  the  people  of 
Iceland  correfponds  fo  well  with  the  great  natural  ad 
vantages  of  their  country,  that  we  are  to  infer,  that 
their  civil  and  political  conftitution  was  of  that  imma 
culate  nature  which  the  Right  Hon.  Gentleman,  (Pel- 
ham,)  has  reprefented  it  ?  Is  it  becaufe  we  were  the 
moft  wretched,  and  rnoft  miferable  nation  in  Europe,  as 
long  as  this  lyftem  of  monopoly  and  exclufion,  for 
which  the  gentlemen  on  the  oppofite  fide  of  the  Houfe 
contend,  under  the  title  of  Conftitution  in  State  and 
Church,  was  in  its  moft  entire  ftate  -,  and  that  we  have 
emerged  from  that  wretchednefs  and  mifery  in  an  exact 
proportion  as  we  have  dcftroyed  this  fyftem  of  mono 
poly,  by  extending  the  bleffings.  of  freedom  to  our  Ca 
tholic  countrymen;  that  we  fliould  now  defift  from  our 
labours  ?  Is  it  becaufe  we  have  heard  thofe  gentlemea 
at  the  oppofice  fide  of  the  houie,  year  after  year,  ever 
fince  this  queftion  has  been  agitated,  predict  the  ruin  of 
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the  country,  from  extending  the  conflitution  to  our 
Catholic  countrymen,  and  that  we  have  feen  the  country 
thrive  in  an  exact  proportion  as  it  has  been  extended, 
that  we  mould  now  flop  fhort  on  their  authority,  and 
confecrate  the  remainder  of  the  fyftem  of  monoply  and 
exclufion  ?  Before  we  rifk  every  thing  in  defence  of  a 
fyftem  upon  authority,  which  has  hitherto  proved  fo 
titterly  fallacious,  let  us  inquire  into  its  merits. 

I  will  fuppofe  the  worft  of  fyftems ;  and  I  will  leave  it  to 
the  advocates  of  this  fyftem,  to  mow  in  what  it  differs  from 
this  fyftem  of  theirs,  which  they  have  confecrated  under 
the  myftical  words  of  Conftitution  in  Church  and  State. 
I  will  fuppofe  the  whole  reprefentation  of  the  people  of 
Ireland,  converted  into  a  fubject  of  traffic,  and  a  mono 
poly  of  the  trade  given  to  a  few  families,  with  an  excep 
tion  of  that  fmall  portion  of  freedom,  which  falls  to  the 
mare  of  the  counties  :  I  will  fuppofe,  even  this  pittance 
aiTailed  by  thefe  monopolifts,  by  their  profufe  diftribu- 
tions  of  jobs  and  of  patronage,  and  by  their  appointing 
the  men  of  the  beft  interefts  in  their  feveral  counties,  to 
feats  for  their  boroughs,  whom  they  could  find  mean 
enough  to  accept  them,  on  the  condition  of  fervitude 
and  wages  in  fo  vile  an  occupation ;  I  will  fuppofe 
thefe  wholefale  dealers  in  our  rights  and  liberties,  com 
ing  from  their  rotten  boroughs,  and  from  the  counties 
they  had  debauched,  with  their  attendant  fupporters  of 
Conftitution  in  Church  and  State,  to  difcharge  their 
cargo  at  the  feat  of  govenment,  at  the  counting  houfc 
of  an  Englifh  factor ;  bartering  an  unqualified  facrifice 
of  Irifh  trade,  of  Irim  induftry,  of  Iriih.  rights,  and  of 
Irifh  character,  at  the  feet  of  Englifh  domination,  and 
of  Englifh  avarice.  For  what?  What  mall  I  fuppofe 

the 


(     6    ) 

the  price  of  this  infernal  cargo,  like  Pandora's  box5  a 
collection  of  every  ill  that  can  afflict  mankind  ?  The 
whole  nation  of  Ireland  would  blufh  to  hear  it!  They 
would  blufh  at  their  own  degradation !  Nothing  lefs 
than  the  mod  unqualified  facrifice  of  every  thing  in  this 
unfortunate  country,  that  .could  exalt  thefe  farmers- 
general  of  our  rights  and  liberties,  and  of  every  thing 
that  could  debafe  an  injured,  infulted,  and  impoverifhed 
people.  Here  is  a  fyftem  by  which  our  national  cha 
racter  would  be  degraded  in  the  eyes  of  furrounding  na 
tions.  Here  is  a  fyftem  by  which  the  people  of  this 
country  would  be  doubly  impoverifhed,  to  pay  for  that 
treafon  which  was  to  revile  and  vilify  them  in  the  legif- 
lature  of  their  own  country,  and  to  pay  for  that  treafon 
which  was  to  facrifice  their  deareft  intereft  to  the  ag 
grandizement  of  another  nation  ;  I  CALL  UPON 
THE  GENTLEMENOF  THEOPPOSITE  SIDE 
OF  THE  HOUSE,  TO  SHEW  IN  WHAT  THIS 
EXECRABLE  SYSTEM  DIFFERS  FROM  THE 
CONSTITUTION  IN  CHURCH  AND  STATE, 
FOR  WHICH  THEY  CONTEND  ?  And  yet  you 
have  been  told,  that,  on  the  continuance  of  this  fyftem, 
your  lives,  your  liberties,  your  property,  and  your  re 
ligion  depend ; — on  the  continuance  of  this  fyftem,  you 
have  been  told  your  conftitution  depends.  Nay,  to  fill 
up  the  meafure  of  their  effrontery,  there  are  men  who 
will  unblufliingly  tell  you,  that  this  fyftem,  fo  profita 
ble  to  them,  and  fo  ruinous  to  the  country,  Jhall  be 
your  conftitution  it/elf ! 

Fortunately,  it  is  no  longer  a  fu bj eel  j  of  contention  be 
tween  the  ^roteftants  and  the  Catholics;  for  every  man  in 
this-councry,  except  monopolift,  and  thofe  in  pay  of  mo- 
AOpoM^whetherProteftantSjPrefbyterians,  or  Catholics, 

have 
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have  declared  themfelves  equally  interefted  in  the  de- 
ftru&ion  of  this  cdious  fyftem.  Fortunately  the  Proteft- 
ants  and  Prefbyterians  of  Ireland  have,  at  length,  diico- 
vered  the  folly  of  facrificing  their  own  rights  and  the  prof- 
perity  of  their  country,  in  a  criminal  attempt  to  exclude 
three-fourths  of  their  countrymen  from  the  bleflings  of 
freedom,  for  no  other  purpofe  than  to  perpetuate  a 
fyftem,  in  which  a  few  families  are  unnaturally  exalted, 
at  the  expenfe  of  millions  of  their  countrymen,  as  un 
naturally  debafed.  But  it  is  no  longer  a  fecret  that  the 
men  who  oppofe  the  abolition  of  religious  diftinctions 
in  our  civil  and  political  concerns,  when  the  general 
voice  of  the  nation  has  concurred  i&,  fo  wife,  fo  juft, 
and  fo  politic  a  meafure,  are  the  men  who  ujurp  the  whole 
political  power  of  the  country)  the  men  who  have  converted 
the  whole  reprejentation  of  Ireland  into  family  patrimony, 
to  the  poverty  y  to  the  opprejfion,  and  to  the  difgrace  of  the 
nation,  and  to  the  monftrous  aggrandizement  of  themfelves^ 
their  relatives y  and  their  fervile  adherents;  THESE 
ARE  THE  MEN  WHO  OPPOSE  CATHOLIC 
EMANCIPATION,  and  why  ?  becaufe  Catholic  eman 
cipation  would  he  incompatible  with  their  accurfed  monopoly, 
Here  lies  the  incapacity  of  the  Catholics  to  participate  in  the 
\freedom  of  their  country •>  here  lies  the  excellence  of  the. 
prefent  conftitution  in  church  and  flat  e.  In  thi:  is  comprifed 
the  whole  guilt  of  our  Catholic  countrymen^  and  in  the  eyes 
of  men  of  this  description,  the  fame  incapacity  would  at 
tach  itjelfto  angels  from  heaven ',  if  the  abolition  of  their  ac- 
turfed  monopoly  was  to  make  any  part  of  the  confequence. 

Let  thofe  men  who  flatter  themfelves  that  they  can 
continue  the  old  fyftem  of  monopoly  and  exclufion,  by 
which  the  few  have  been  raifed  on  the  necks  of  the 

many, 
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many,  rlik  what  they  pleafe  in  its  defence  ;  but  let  me 
conjure  you,  who  are  without  the  pale  of  their  political 
communion,  to  confider  the  important  change  which 
has  taken  place  in  the  public  mind,  to  confider  the  lan 
guage  which  has  been  fpoken  by  all  defcriptions  of  men* 
from  one  end  of  the  kingdom  to  the  other.  Let  me 
conjure  you  to  confider,  that  you  are  no  longer  legif- 
lating  for  the  barbarous  ignorant  ages  which  are  gone 
by,  but  that  you  muft  now  legiflate  for  the  more  en 
lightened  and  more  intelligent  age  in  which  you  live, 
and  for  the  ftill  more  enlightened  ages  which  are  to 
come.  It  is  on  thefe  fafe  and  liberal  grounds  I  invite 
you  to  weigh  the  arguments  which  have  been  advanced 
on  this  night  againfl  the  emancipation  of  your  Catholic 
countrymen.  —  An  Hon.  Gentleman  (Ogle)  fays,  if 
you  emancipate  them,  they  will  get  the  upper  hand, 
and  they  will  erect  a  Popifh  government;  and  a  noble 
.Lord  (Kingfborough)  fays,  that  Catholic  emancipation 
is  incompatible  with  proteilant  freedom,  which  afier- 
tions  are  founded  on  the  fuppofition,  that  the  Catholics 
pay  fuch  implicit  obedience  to  their  clergy  in  re 
ligious  matters,  that  they  will  deftroy  our  liberties  by 
paying  a  like  implicit  obedience  to  the  civil  magif- 
trate  in  political  concerns.  Is  there  any  thing  in  the 
conduct  of  the  Catholics  at  this  day  to  warrant  thefe 
charges?  It  is  not  harrowing  up  charges  from  the 
barbarous  ages  that  are  gone  by?  Afk  the  Catholic 
clergy,  and  they  will  tell  you  that  their  power  is  de 
clined,  Afk  the  Proteflant  gentry  from  one  end  of  the 
kingdom  to  the  other,  and  they  will  tell  you  that  the 
fuperflitious  power  of  the  Catholic  clergy  is  at  an  end. 
But  have  you  not  heard  the  Right  Honourable  Gentle 
man 
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man  (Pelham)  on  this  night  lament  the  decline  of  this 
power?  Have  you  not  heard  him  in  the  vilefl  proftitu- 
tion  of  terms,  lament  its  decline,  as  the  decline  of  a 
wholefome  controul  ?  But  whilft  it  is  with  joy  I  ex- 
prefs  my  fatisfadion,  that  all  fuperflitious  controuj 
over  the  minds  of  my  Catholic  countrymen  is  at  an  end, 
as  that  circumflance,  which  puts  the  jufHce  of  their 
claims  to  freedom  beyond  all  doubt,  I  cannot,  nor  will 
not,  fupprefs  rny  deteitation  and  abhorrence  of  the 
Right  Hon.  Gentleman's  (Pelham's)  doctrine,  which 
would  make  a  fuperftitious,  a  wholefome  controul  -,  at 
this  doclrine  of  paflive  obedience,  which  would  revive 
the  reign  of  ignorance  and  fuperftition;  at  this  doclrine, 
ofdefpots,  who  having  fome  infernal  fyfiem  of  opprefllon 
to  fupport,  and  mrinking  from  the  light  of  reafon, 
would  re -plunge  us  into  that  darknefs  and  obfcurity 
we  have  efcaped. 

Backed,  then,  by  the  authority  of  the  Catholic 
clergy,  backed  by  the  authority  of  the  Proteft- 
ant  gentry,  and  backed  by  the  Hill  more  general 
authority  of  the  general  obfervations  of  every  man 
within  and  without  thefe  walls,  from  one  end  of  the 
kingdom  to  the  other;  I  will  aflume  it  as  a  fact,  that 
the  fuperflitious  controul  of  rhe  Catholic  clergy  over 
the  Catholic  mind  is  at  an  end.  What  becomes  of 
the  charge  of  a  Popiih  government  ?  What  becomes 
of  the  infecurity  of  the  Proteflants,  from  the  Ca 
tholics  facrifking  your  liberties,  by  paying  a  like  im 
plicit  obedience  to  the  civil  magiftrate?  Is  there  any 
thing  like  this  in  the  conduct  of  the  Catholics  ? 
the  Hon.  Gentleman  and  the  Noble  Lord  who  have 
made  thefe  charges,  found  the  Catholics  fo  criminally 
indifferent  to  the  bleffings  of  civil  and  political  liberty  ? 

B  Have 


Have  thofe  gentlemen  who  have  left  nofecret  means  un 
tried  to  defeat  Catholic  freedom,  found  them  fo  crimi 
nally  tame  and  fubmiflivc  under  the  preffure  of  civii 
and  political  cxclufion?  Is  it  a  faft,  that  the  Catholic 
laity  have  been  Co  Hack,  and  fo  backward  in  the  pur- 
fuit  after  civil  and  political  liberty,  as  to  require   the 
incitement  of  their  clergy  ?  Or  is  it  the  charade  riftic  of 
the  clergy  of  any  religion  to  be  very  ardent  in  the  pur- 
fiiit  after  civil  and  political  liberty  ?  I  put  it  to  the  gen 
tlemen  at  the  oppofite  fide  of  the  houfe,  does  the  cur 
rent  of  public  opinion  at  this  time  in  any  nation  of  Eu 
rope,  run  in   favour  of  defpotifm,  or  of  Popery,   or 
of  Popifli  government  ?    But  thefe  gentlemen  do  not 
perceive  the  contradictory  nature  of  the  arguments  they 
have   this   night  advanced  againft  Catholic   freedom. 
At  one   time   they  reprefent  them  as  men   fo   pried- 
ridden,   as  to  endanger  the  conftitution,  by  erecting  a 
Popim,  Cavifh  government;  in  the  fame  breath  they 
reprefent  them  as   overthrowing  the   conftitution,    by 
their  democratical  and  republican  principles,  ferving  up 
at  the   fame  inftant,  the  moft  heterogneous  compofi- 
tions  that  were  ever  offered  to  the  human  mind.     But  I 
refer  thofe  gentlemen  to  the  hiftory  of  mankind,  where 
they  will  find  that  the  men  who  have  been  really  and 
dangeroufly   prieft-ridden,  have   invariably  borne  the 
yoke  of  defpotifm  with  patience  and  resignation;  but 
whenever  they  have  affumed  fufficicnt  courage  to  aflert 
their  civil  and  political  rights,  it  was  not  until  after  they 
had  thrown  off  .the  tyranny  of  the  priefthood.  Reafoning 
from  this  indisputable  facl,  inftcad  of  agreeing  with  the 
gendemen  oppofite,  that  the  firm  tone  in.  which  the  Ca 
tholics  have  demanded  their  freedom  fhouldbe  aground 
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for  refufal,  I  mall  afk  no  better  proof  that  they  are  en 
titled  to  liberty,  than  their  having  had  the  fpirit  to 
claim  it. 

But  the  gentlemen  on  the  other  fide  of  the  Houfe., 
knowing  the  weaknefs  of  thefe  contradictory  arguments^ 
have  had  recourfe  to  prophecy.  They  have  entrenched 
themfelves  in  the  fafrnefs  of  futurity,  and  in  the  fpirit 
of  divination  they  have  accufed  us,  who  are  advocates 
for  Catholic  freedom,  with  the  ruin  of  pofterity.  To 
this  prophetic  accufation  I  anfwer,  as  far  as  prophetic 
accufation  admits  of  an  anfwer,  that  the  dark  ages  of 
ignorance  and  fuperftition  have  ever  proved  congenial 
to  the  tyranny  of  priefts  and  defpots  ;  but  that  the  inde 
pendence  which  has  arifen  from  the  intercourfe  of  nation 
with  nation,  from  the  invention  of  the  mariner's  com- 
pafs,  and  the  knowledge  which  has  flowed  from  the  in 
vention  of  the  prefs,  have  proved  fatal  to  its  continu 
ance.  Look  round  the  world,  and  you  will  find  in 
thofe  countries  where  foreign  commerce  is  difcouraged,, 
and  where  the  invention  of  the  prefs  is  unknown,  that 
defpotifm  uniformly  prevails  over  liberty :  look  to 
China  and  the  Eaft  .Indies  -,  look  to  Perfia,  to  the  Otto 
man  and  African  empires,  thofe  immenfe  portions  of 
the  globe,  where  foreign  commerce  is  difcouraged,  and 
where  the  invention  of  the  prefs  is  either  difufed  or  un 
known,  and  you  will  find  the  civil  and  political  rights 
of  the  people  immerfed  in  ignorance,  fuperftition,  and 
abject  fervility  ;  the  fpoit  of  the  molt  rapacious  defpo 
tifm.  In  thefe  countries  the  ears  of  the  governing 
power  are  never  grated  with  the  harm  founds  of  the 


B  2  rights 


rights  of  man  :  no  ;  all  is  defpotifm  on  the  part  of  the 
governors,  all  is  paffive  obedience  on  the  part  of  the 
people.  Turn  ycur  eyes  from  thefe  wretched  coun 
tries  to  the  feveral  nations  of  Europe,  and  you  will  find 
how  uniformly  civil,  political,  and  religious  liberty 
have  taken  place  of  civil,  political,  and  religious  fla- 
very,  in  proportion  as  foreign  commerce  has  been  en 
couraged,  and  as  the  prefs  has  been  protected.  See  how 
uniformly  thefe  caufes  and  effects  correfppnd  -,  and  if 
any  one  of  you  doubt  that  thefe  great  caufes  are  at  this 
moment  operating  thofe  falutary  effects,  I  refer  him  to 
the  defpots  of  Europe,  and  this  war  in  which  they  have 
immolated  fo  many  human  facrifices,  and  in  which  they 
have  deluged  all  Europe  with  fuch  torrents  of  blood, 
and  their  prefent  fears  for  their  darling  defpotifm,  mall 
be  their  anfwer.  But  it  is  fome  confolation  to  me  to 
reflect,  that  the  avarice  of  thefe  defpots,  which  has 
tempted  them  to  encourage  foreign  commerce  in  their 
dominions,  and  the  vanity  or  neceffity  which  has  led 
them,  or  obliged  them  to  give  fome  protection  to  edu 
cation  and  the  prefs,  is  at  this  moment  fowing  the  feeds 
of  that  independence  and  knowledge  which  will  one  day 
crufh  that  defpotifm  even  which  they  and  their  blood 
hounds  have  difgraced. 

Impreffed  with  thefe  great  and  important  truths,  is  it 
when  our  country  is  becoming  commercial,  \mderall  its 
artificial  difadvantages— is  it  when  we  have  thrown  off 
fome  of  the  fhackies  of  our  trade,  and  when,  by  palling 
this  bill,  by  creating  a  people,  we  mall  be  enabled  to 
reftore  it  to  perfect  freedom,  that  we  are  to  reject  this 
bill,  through  fear  of  deftroying  pofterity  ?  Is  it  when 
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knowledge  Is  progreffive  among  us,  when  the  youth* 
of  the  nation  are  giving  fuch  brilliant  examples,  that 
liberality  of  thought  is  the  offspring  of  education  ?  Is 
it  when  our  Catholic  countrymen  are  difplaying  fuch 
eminent  talents  in  the  purfuit  after  civil  and  political 
liberty  f  ;  talents  which  I  am  forry  to  fay  we  have  had 
many  examples  this  night  to  prove  how  much  more 
eafy  it  is  to  vilify,  than  to  rival,  or  imitate.  Is  it  un 
der  thefe  circumftances  we  are  to  entertain  fears  for 
poflerity  ?  Is  it  when  our  countrymen  have  refumed 
their  reafon  in  fuch  an  eminent  degree,  that  we  mould 
fufpecl:  them  of  relapfing  into  ignorance  and  fuperfti- 
tion  ?  Is  it  when  our  Catholic  countrymen  are  claim 
ing  their  civil  and  political  rights,  with  the  addrefs, 
and  firmnefs  of  men  of  enlightened  minds,  that  we 
fhould  fufpecl:  them  of  relapfing  into  flavery  and  a  Po- 
piih  government,  bafely  furrendering  the  noblefl  privi 
leges  of  man  ?  '  Never  mail  fuch  tinfel  reafonings  make 
me  fee  the  future  ruin  of  my  country  in  the  actual  free 
dom  of  my  countrymen  5  never  lhall  fuch  weak  argu 
ment  difTuade  me  from  an  ad  of  immutable  juftice, 
where  the  rights  and  liberties  of  millions  of  my  coun 
trymen  were  at  flake  upon  the  ifTue  :  no  ;  on  this  head 
the  profpcft  is  a  bright  one,  and  accurfed  be  that  man, 

*  An  allufion  to  the  {Indents  who  preferred  going  to  Francis 
Street  Chapel,  where  the  Catholic  delegates  were  giving  an  ac 
count  of  their  reception  at  St.  James's,  than  attending  Lord 
Camden  with  an  addrefs. 

f  The  able  fpeeches  made  at  Francis  Street  Chapel,  by 
MefTVs.  Keough,  M'Nevin,  Ryan,  anti  Leivins,  were  grofsly 
abufed  by  fome  of  the  members.  Fide  the  debate,  printed  for 
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j  for.interefted  motives,  would  darken,  or 
its  luftre. 

So  much  for  the  dangers  of  your  confutation  in 
ftate  :  but  the  church  is  in  danger;  V/hat  is  that  part 
©f  the  fyflem  to  which  the  Proteflant  religion  is  under 
fuch  obligations  ?  What  is  that  part  of  the  fyftem  with 
whofe  cfcftruction  the  definition  of  the  Proteflant  reli 
gion  is  fo  clofely  connected-?  It  is  fimply  the  fyftem  of 
eonverfion  •>  but  is  it  a  fyflem  of  converfion  from  con 
viction  ?  No  -,  it  fhuts  every  avenue  leading  to  con- 
.vidlion  -,  it  ciofes  every  door  by  which  a  Catholic  could 
enter  the  Proteilant  church  ;  they  have  been  barred  by 
thofe  rewards  and  punifliments  which  fhort-fighted  bi 
gotry  invented  for  the  purpofe  of  forcing  religious  opi 
nions.  By  this  fyftem"  you  have  expofed  the  Catholic 
who  is  willing  to  follow  the  dictates  of  conviction,  to- 
the  execration  of  his  own  feet,  for  deferting  them,  be- 
caufe  he  appears  to  have  done  fo,  to  efcape  the  penalties 
annexed  to  adherence ;  and  you  have  expofed  him  to 
the  contempt  of  the  Proteftants,  whofe  tenets  you  wifli 
Rim- to  embrace,  by  making  him  appear  to  them,  as  a 
man  who  had  fold  his  principles,  his  religion,  and  his 
God,  for  no  other  purpofe,  than  to  gain  the  immuni 
ties  you  hold  out  to  converfion.  Iniiead  of  promoting 
your  religion,  you  have  called  forth  the  dread  of  exe 
cration  and  contempt,  to  fteel  the  Catholic  mind  againfl 
that  converfion  you  affect  to  promote,  and  to  attach 
him  to  that  religion  from  which  you  wim  to  eftrange 
him.  Thus  it  is  that  narrow-minded  bigotry,  ever  de 
feats  its  own  ends  by  the  m-ans  it  employs  to  attain 
them.  You  have  net  its  heats  nor  its  pafiicns  to  excufe 
you,  but  you  have  had  the  experience  of  its  example  to 


•dire 61  you.  Ceafe,  then,  to  prefaibe  to  the  Almighty 
the  extent  and  manner  of  the  adoration  he  fhall  receive  j 
ceafe  to  place  your  rewards  and  punifhments  in  compe 
tition  with  his,  for  you  cannot  but  obferve,  how  tho 
roughly  the  blafphempus  preemption  has  expofed  the 
irnpotency  of  the  attempt.  Acllike  legifiators.  Leave 
the  way  to  conviction  and  converfion  as  free  and  as 
open  as  the  fuperiority  of  the  tenets  of  your  religion 
appears  to  you  clear  and  indifputable.  Ad  like  men 
fenfiblc  of  your  duty  to  your  Creator.  Prefume  not  to 
meddle  with  opinions  he  has  not  given  you  faculties  to 
understand,  and  which  require  his  omnifcience  to  con- 
troul.  Away  with  that  fyfcem  which  exacts  the  facri- 
fice  of  the  civil  and  political  rights  of  the  people,  for 
the  ineffectual  purpole  of  promoting  religion.  We  have 
tried  it  long  enough  in  this  unfortunate  country  to 
prove  its  inefncacy.  It  has  had  free  fcope  amongfi:  us 
ever  fmce  the  paffing  the  law  againft  recufants  in  the 
reign  of  Elizabeth,  until  thefe  few  years  that  we  have 
begun  on  its  abolition ;  and  if  you  would  judge  fairly 
of  the  merits  of  the  fyftem,  and  of  its  abolition,  by 
their  erFecls,  I  call  on  you  on  this  night,  to  choofe  be 
tween  centuries  of  difunion,  of  civil  wars,  and  of 
wretchednefs  unexampled  in  any  nation  on  the  globe, 
.and  a  few  years  rapid  progrefs  in  union,  in  civilization, 
and  in  the  induftry  of  the  people. 

But  I  find  it  is  not  enough  to  have  combated 
this  iaft  objection  in  its  own  fhape ;  it  is  not 
enough  that  I  have  proved  to  you  .  that  you 
have  not  promoted  your  religion  by  this  fyftem  of 
perfecution ;  for,  in.  oppofition  to  the  profeffions  and 
the  tolerant  principles  of  thofe  gentlemen  who  oppoie 
this  bill,  I  do  aflert  that  every,  the  lead  difability  on 
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account  of  religious  opinions  >  makes  fart  of  the  Jyfiem  of 
ferfecution.  The  objection  makes  its  appearance  in 
another  fhape,  and  the  dangers  which  v/ere  faid  to 
threaten  the  Proteftant  religion  from  Catholic  emanci 
pation,  have  been  made  by  an  Honourable  Gentleman, 
(Mr.  Pelham,}  to  re-appear  in  the  fhape  of  dangers 
which  he  fays  threaten  the  Proteftant  eftablifhment. 
He  has  confounded  the  eflablifhment  with  the  religion, 
and,  by  an  artful  tranfmigration,  he  has  made  the 
Proteftant  eftablifhment  to  ftand  for  the  foul  ofthe  Pro 
teftant  religion ;  and  after  we  have  defeated  the  objec 
tion  under  the  colours  of  the  one,  he  has  made  it  to 
rally,  Antasus  like,  with  additional  ftrength,  under 
the  colours  ofthe  other.  I  fay  with  additional  ftrength, 
for  I  am  aware  that  Proteftant  eftablifhment  is  a  word 
of  that  myftic  meaning  in  this  Houfe,  that  thofe  who 
would  wifh  to  retain  it  in  that  ftate  of  confecration  in 
which  it  has  been  placed  by  the  priefthood  in  the  days 
of  our  moft  inveterate  bigotry,  have  a  confiderable 
advantage  over  me,  who  would  examine  its  meaning 
before  the  tribunal  of  reafon.  It  is  their  intereft  to 
confound  the  eftablilhment  with  your  religion,  in  or 
der  that  it  may  derive  all  the  fanctity  of  the  religion 
itfelf.  It  is  mine  to  feparate  them  -,  but  they  may 
as  well  attempt  to  confound  the  military  eftablifhment, 
by  which  the  officers  and  foldiers  are  paid,  with  the 
tadlics  and  manoeuvres  which  it  is  their  duty  to  learn. 

In  order  to  anfwer  this  laft  objection.,  it  will  be  ne- 
ceflary  to  prove,  either  that  the  Proteftant  eftablifh 
ment  would  undergo  no  alteration  from  the  emincipa- 
tion  of  the  Cathol'c,  or  that  if  it  was  to  undergo  an 
alteration,  the  Proteftant  religion,  fo  far  from  being 
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injured,  would  be  highly  benefited  by  the  change.  And 
I  prefer  the  latter,  becaufe  I  believe  in  my  foul,  that 
if  fome  very  material  alteration  be  not  fpeedily  made 
in  our  religious  eftablifliments,  there  .will  be  an  end 
not  only  to  all  religion  amongft  us,  but  to  all  moral 
principle,  without  which  religion  is  a  .farce.  As  the 
legiflature  of  this  country  have  been  miftaken  in  their 
attempt  to  promote  religion,  by  their  fyftem  of  perfe- 
cution,  fo  alfo  have  they  been  utterly  rniftaken  in  the 
nature  and  effects  of  religious  eftablifnmcnts.  They 
have  confounded  the  intereft  of  the  clergy  with  the 
intereft  of  religion,  and  they  have  imagined  that,  in 
proportion  as  they  enriched  the  Proteftant'tf  clergy,  they 
were  promoting  the  Prpteftant  religion ;  and  that,  by 
dooming  the  Catholic  clergy  to  have  no  eftablifhment 
whatfoever,  they  were  configning  the  Catholic  religion 
to  eternal  oblivion. 

Was  I  on  a  fubjecl;  upon  which  I  could  expedb 
any  mare  of  candour,  I  would  reft  the  whole  argu 
ment  on  the  fa6b.  I  would  afk,  has  the  Protef- 
tant  religion  been  promoted,  in  proportion  as  the 
Proteftant  clergy  have  been  enriched  ?  Have  the  num 
bers  of  the  Catholic  religion  diminifhed,  according  to 
the  views  of  the  legiflature,  who  doomed  their  clergy 
to  poverty,  and  to  have  no  eftablifhment  at  all  ?  The 
ftate  of  the  population  of  the  two  feels  is  fufficiently 
well  known  to  prove  that  the  reverfe  is  the  facl;  ;  and 
if  you  will  examine  the  nature  of  thefe  eftablifhments, 
you  will  difcover  which  is  beft  adapted  for  the  purpofe 
of  promoting  their  relpeclive  religions.  From  that 
abfurd  notion  of  promoting  religion,  by  enriching  its 
clergy,  the  Prpteftant  eftablifhment  has  made  men  of  for 
tune  of  its  clergy ;  and  it  has  made  them  to  live  with  men 
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of  fortune,  and  to  live  as  men  of  fortune  -,  it  has  in- 
induced  them  to  live  with  men  of  faihion,  with  men  of 
pleafure,  and  with  men  of  the  world  •>  and  it  has  made 
them  to   live  as  men  of  fafhion,  as   men  of  pleafure, 
and  as  men  of  the  world ;    it  has  thrown  them  entirely 
into  that  clafs  of  men,  whofe  education,    whofe   high 
fenfe  of  honour,    and  whofe  refpect  for  the  opinion  of 
an  obfervant  world,  readers  the  attendance  of  a  minif- 
ter  of  religion    almoft  unnecefTary;  but    it  has    taken 
them  from  the  dull,    but    ufeful    rounds  of  parochial 
duties :  it  has  eilranged  them  from  cultivating  a  friendly 
and  intimate  acquaintance  with  the  lo\\er  claries  of  the 
people,  whofe  want  of  education,  whofe  want  of  a  fenfe 
of  honour,  and  whofe  ignorance   of  moral  obligation, 
makes  the  conflant  and  friendly  attendance  of  a  minif- 
ter  of  religion,  indifpenfibly   neceflary  to  keep  them 
from   falling  into  irreligion;  to  keep  them  from  that 
vice  and  debauchery,  which,  unfupported  by  any  other 
fund  than  that  of  their  labour  and  their  induftry,  which 
it  mufl  fhortly  ccnfume,  muft  make  them  bad  fubje&s 
under  any  government,  mufl  lead  them  to  pilfering  and 
punifhment,  perhaps,    to   robbery  and  murder,  and  to 
a  difgraceftil  death. 

By  this  eftablimment  yen  have  railed  exceflive 
hopes  of  preferment  in  the  minds  of  the  cler 
gy,  from  the  inequalities  it  has  left  in  the  pro- 
vifions  which  it  makes  for  them,  by  which  their  cha 
racters  have  -been  fubjecled  to  the  imputation  of  cring 
ing,  and  fertility  to  the  difpenfers  of  preferment ;  to  the 
meanly  facrifking  their  civil  and  political  rights  and 
opinions  upon  the  altar  of  an  earthly  fuperior,  by 
which  they  appear,  in  the  eyes  of  the  people,  as  men 
either  difregarding,  or  difbelieving  that  leading  and  ef- 
fential  tenet  of  the  Chriftian  religion,  which  forbids 
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the  facrifice  of  their  duty  to  their  worldly  promotion. 
Injurious  as  thefe  defects  in  this  eftablifhment,  for 
which  fuch  fears  are  entertained,  have  proved  to  your 
religion,  they  almoft  vanim  when  I  come  to  confider 
the  evils  which  arife  from  the  mode  of  payment  which 
it  allots  its  clergy.  I  lhall  not  dwell  on  how  de 
finitive  this  part  of  the  eftablilhment  has  proved  to 
the  agriculture  of  your  country,  the  moft  important 
branch  of  induflry  in  which  your  people  can  be  em 
ployed.  I  mail  confine  myfelf  to  (late,  that  it  has 
fown  the  feeds  of  eternal  rancour,  animofity  and  litiga 
tion,  between  the  minifter  and  his  pariihioners ;  it 
has  allied  the  minifter  of  the  meek  and  charitable  reli 
gion  of  Chrifl,  with  the  very  dregs  of  the  earth  -,  it 
has  made  him  one  in  a  company  with  valuators,  with 
prodors,  with  procefs  fervers,  and  with  civil  bill  at- 
tornies;  it  has  made  him  the  principal  fuitor  in  that 
hell  upon  earth,  the  civil  bill  court,  where  perjury  is 
all  prevalent ;  it  has  converted  the  minifter  of  the  dif- 
interefted  religion  of  Chrift,  into  a  tithe  fettling  auc 
tioneer,  diftributing  his  liquors  in  order  to  intoxicate 
his  bidders,  that  they  may  vie  with  one  another  for 
the  purchafe  of  his  wares;  it  has  'made  them  appear  the 
moft  avaricious,  and  the  greateft  perlecutors,  who,  by 
the  tenets  of  the  religion  it  is  their  duty  to  inculcate, 
mould  be  the  moft  difmtercfted,  and  the  leaft  worldly  5 
it  has  made  it  appear  to  the  world,  as  if  this  eftablifh- 
ment  was  inftituted  to  make  the  people  fenfible  of  their 
indigence,  by  a  comparifon  with  the  wealth  of  their 
clergy ;  to  make  them  fenfible  of  their  own  wants,  by 
a  comparrfon  with  the  abundance  in  the  hands  of  their 
clergy  j  to  make  them  fenfible  how  miferably  their  hard 
labour  was  •  rewarded  by  a  comparifon  with  the  indo 
lence,  but  immenfe  and  fudden  fortunes  of  their 
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CLERGY;  it  has  made  it  appear  to  the  world,  as  if 
this  eftablifliment  was  inftituted  in  this  country,  lor 
no  other  purpofe .  than  to  provide  exorbitantly  for  the. 
families  and  connections  of  the  political  jobbers,  and 
political  advocates  for  the  conftitution  in  church  and 
ftate,  in  its  prefent  limited  condition;  and  it  has  made 
it  appear  to  the  world,  as  if  YOUR  PROTESTANT 
RELIGION  had  no  other  bufmefs  in  your  country, 
than  to  fupport  this  eftablifliment,  and  not  the  eftablifli- 
ment  to  fupport  the  religion. 

Turn  your  eyes  to  that  eftablifhment,  or  rather  no  efta 
blifliment,  which  you  forced  on  the  Catholic  religion, 
with  a  view  to  its  abolition;  you  have  not  enabled  its 
clergy  to  mock  the  fimplicity  of  the  Chriftian  religion  by 
the  fplendour  of  their  equipages,  by  the  magnificence  of 
their  palaces,  their  furniture,  or  their  fide  beards,  by  the 
mafiynefs  of  their  plate,  nor  by  the  voluptuoufnefs  or  lux 
ury  of  their  tables ;  you  have  not  tempted  them,  for  you 
have  not  enabled  them  to  defert  their  pariflies,  and  their 
religious  duties,  in  fearch  of  pleafure  at  Bath,  at  London, 
in  your  capital,  at  the  water-drinking  places,  the  re- 
fcrt  of  the  fafhionable  :  No;  you  have  apportioned  their 
falaries  to  the  difcharge  of  their  duty,  and  you  have  called 
out  the  ftrongeft  incitements  in  man, — the  procuring  a 
fubfiftence,  and  the  hopes  of  bettering  their  condition,  to 
ftimulate  them  to  the  moft  active  difcharge  of  their  duty. 

I  am  not  an  advocate  for  either  eftablifhment;  for  I  am 
as  averfe  to  that  eftablifliment,'  which,  by  it's  enormity, 
fets  the  clergy  above  the  difcharge  of  their  religious  duty, 
as  I  am  to  that  eftablifhment,  which,  by  obliging  the  cler 
gy  to  humour  the  weaknefs,  or  to  encourage  the  igno 
rance  of  his  parishioners,  as  the  only  means  of  procuring 
a  fubfiftence,  makes  it  an  office  beneath  a  man  of  educa 
tion. 


tion.  But  1  cannot  but  obfervc,  you  have  an  example  in 
your  country  of  an  e ft  abli foment,  by  which  a  greater  num 
ber  than  thcfe  of  the  eftabUjhed,  religion  are  carefully  and 
diligently  injl>uc!ed  in  their  religious  duties,  by  a  refidsnt 
clergy,  of  the  pur  eft  morals,  the  moft  decorous  manner  5,  and 
of  thegreateft  learning,  between  whom  and  their  par ifbioners 
the  greateft  amity  and  affeftionfubfift  -,  and  not  the fifteenth 
fart  Jo  burdenfmie  to  'ths  nation  as  your  P  rot  eft  ant  efta* 
blifcment. 

I  am  aware,  that  in  the  eyes  of  weak  and  timid  men, 
who  fubicribe  to  the  doctrine,  that  reformation  is  the 
parent  of  revolution,  I  lhall  appear  as  one  who  has 
entered  on  a  delicate  fubject  with  too  much  freedom ; 
as  a  dangerous  man,  as  a  Jacobin,  as  one  that  would 
embrue  my  hands  in  the  blood  of  his  countrymen. — 
But  I  will  appeal  from  fuch  contemptible  decidon  to  the 
founder  judgement  of  thofe,  who  fubfcribe  to  the  fafer 
doctrine,  that  abufes  are  the  parent  of  revolution,  and 
that  a  timely  and  radical  reform  of  thofe  abufes,  as  well 
in  church  as  inflate,  are  the  onlyfecurity  againft  thofe  con- 
vulfions,  which  Jhakefociety  to  its  foundation,  sin  eye- 
witnefs  to  the  horrors  of  a  revolution  in  another  country, 
I  mv.ft  be  more  than  a  monfter  to  wife  to  fee  them  raging  in 
my  own.  But  if  ever  there  was  a  time  when  it  behoved 
men  in  'public  flattens  to  be  explicit,  if  ever  there  was  a 
time  when  thofe  fco  urges  of  the  human  race,  called  politi 
cians,  jhould  lay  vfide  iheir  duplicity  and  their  fineffe,  it 
is  the  prefent  moment.  Be  ajjured,  the  people  of  this, 
country  will  no  longer  bear,  that  their  welfare  Jhould  be 
made  the  fport  of  a  few  family  /aftions ;  be  ajjured,  they 
are  convinced  their  true  inter  eft  confifls  in  putting  down  men 
of  f elf-creation,  who  have  no  objetl  in  view  but  that  of 
aggrandizing  tbemfelves  and  their  familm^  at  the  expence 
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of  the  public  ;  and  in  Jetting  up  men  who  fa  all  reprefent 
the  nation,  wbo  Jhall  be  accountable  to  the  nation,  and  who 
Jball  do  the  bufinefs  of  the  nation.  And  if  I  could  bring 
my  mind  tojujpett  that  my  Catholic  countrymen,  after  they 
had  been  embodied  in  the  conftitutlon  amidjl  their  Proteftant 
And  Prejbyterian  fellow  citizens,  would  bafely  defer t  the 
common  caufe  of  our  general  freedom,  by  enlifting  under 
the  banners  of  this  or  that  family  monopolift,  IJhould  con 
ceive  that,  in  having  been  the  advocate  for  their  emanci 
pation,  I  had  been  the  advocate  for  their  dif grace.  But 
honour,  inter  eft,  end  the  rifing  fpirit  of  the  nation,  forbid 
fuch  unworthy  fufpicions. 

If  I  was  to  judge  by  the  dead  filence  with  which  this 
is  received,  I  fhould  fufpect  what  I  have  faid  was  not 
very  palatable  to  fome  men  in  this  Houfe  -,  but  I  have 
not  rifked  connexions  endeared  to  me  by  every  tie  of 
blood  and  friendmip,  to  fupport  one  fet  of  men  in  pre 
ference  to  another  :  I  have  hazarded  too  much,  to  al 
low  the  breath  of  calumny  to  taint  the  objects  I  have  had 
in  view,  from  the  part  I  have  taken.  Immutable  prin 
ciples,  on  which  the  happinefs  and  liberty  of  my  coun 
try  men  depend,  convey  to  my  mind  the  only  fubftantial 
boon  for  which  great  facrifices  fhould  be  made.  I  might 
allay  the  fears  of  the  Proteftant  monopolies  for  what,  in 
the  true  fpirit  of  political  bigotry,  they  call  their  Protef 
tant  afcendancy,  by  ftating,  that  as  the  boroughs  con 
tinue  in  the  hands  of  Proteftant  proprietors,  centuries 
mull  pafs  away  before  the  Catholics  can  participate,  in 
any  confkkrable  portion,  of  the  political  power  of  their 
country.  But  I  am  contending  for  the  purity  of  the 
conftitutlon,  not  for  its  abufes.  I  difclaim  contending 
for  Catholic  freedom,  in  the  hope,  that  the  grant  may 
be  a  dead  letter.  I  difclaim  contending  for  Catholic 
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freedom,  in  the  hope,  that  the  rights  and  liberties  of 
my  country  may  continue  to  be  monopolifed,  in  the 
fame  manner  after  their  emancipation  as  they  were  be  • 
fore.  BUT  I  HERE  AVOW  MYSELF  THE 
ZEALOUS  AND  EARNEST  ADVOCATE  FOR 
THE  MOST  UNQUALIFIED  EMANCIPA 
TION  OF  MY  CATHOLIC  COUNTRYMEN, 
IN  THE  HOPE,  AND  CONVICTION,  THAT 
THE  MONOPOLY  OF  THE  RIGHTS  AND 
LIBERTIES  OF  MY  COUNTRY,  WHICH  HAS 
HITHERTO  EFFECTUALLY  WITHSTOOD 
THE  EFFORTS  OF  A  PART  OF  THE  PEO 
PLE,  MUST  YIELD  TO  THE  UNANIMOUS 
WILL,  TO  THE  DECIDED  INTEREST,  AND 
TO  THE  GENERAL  EFFORT  OF  A  WHOLE 
UNITED  PEOPLE.  It  is  from  this  conviction,  and 
it  is  for  that  tranfcendandy  important  object,  that 
(while  the  Noble  Lord  [Kingfborough]  and  the  Right 
Hon.  Secretary,  are  offering  to  rifk  their  lives  and  for 
tunes  in  fupport  of  a  fyftem  that  militates  againft  the 
liberty  of  my  countrymen)  I  will  rifle  every  thing  dear 
to  me  on  earth.  It  is  for  this  great  object  I  have,  I 
fear,  more  than  rifked  connections  dearer  to  me  than 
life  itfelf.  But  he  mud  be  a  fpiritlefs  man,  and  this  a 
ipiritlefs  nation,  not  to  refent  the  bafenefs  of  a  Britilh 
minuter,  who  has  raifed  our  hopes  in  order  to  feduce 
a  rival  to  fhare  with  him  the  dilgrace  of  this  accurfed 
political  crufade,  and  blafts  them  after,  that  he  may 
degrade  a  competitor  to  the  flation  of  a  dependant ; 
and,  that  he  may  deftroy  friendfhip  his  nature  never 
knew,  he  has  fported  with  the  feelings  of  a  whole  na 
tion  ;  raifing  the  cup  with  one  hand  to  the  parched 
lip  of  expectancy,  he  has  dafhed  it  to  the  earth  with 

the 


the  other,  in  all  the  wantonnefs  of  infult,  and  with 
all  the  aggravation  of  contempt.  Does  he  imagine, 
that  the  people  of  this  country,  after  he  has  tantalized 
them  with  the  cheering  hope  of  prefent  alleviation, 
and  of  future  profperity,  will  tamely  bare  to  be  forced 
to  a  re- endurance  of  their  former  fufFerings,  and  to  a 
re-appointment  of  their  former  fpoilers  ?  Does  he,  from 
confidence  of  long  fuccefs  in  debauching  trie  human 
mind,  exact  from  you,  calling  yourjelves  the  reprefenta- 
tives  of  the  people  of  Ireland,  to  rejs5l  a  bill,  which 
has  received  the  unanimous  ccnfent  of  your  continents  ?  or 
does  he  mean  to  puzzle  the  verfatile  difpofition  of  this 
Houfe,  on  which  he  has  mads  jo  many  fuccefaflt!  experi 
ments  already)  by  diffracting  you  between  obedience  to  his 
imperious  mandates,  and  obedience  to  the  will  of  the  -people 
youffoouldreprcfent?  or  does  he  flatter  himfelf  that,  be- 
caufe  he  has  fucceeded  in  betraying  his  own  country, 
into  exchanging  that  peace,  by  which  me  might  have 
retrieved  her  mattered  finances,  for  a  war,  in  which 
he  has  fquandered  twenty  times  a  greater  treafure,  in 
the  courfe  of  two  years,  than  with  all  his  famed  ceco- 
nomy,  he  had  been  able  to  fave,  in  the  courfe  of  ten  ; 
for  a  vrar  in  which  the  prime  youth  of  the  world  have 
been  offered  up,  victims  to  his  ambition  and  his  fchernes, 
as  boundlefs  and  prefumptuous,  as  ill-concerted  and  ill- 
combined  ;  for  a  war  in  which  the  plains  of  every  na 
tion  in  Europe  have  been  crimfoned  with  oceans  of 
blood;  for  a  war  in  which  his  country  has  reaped 
nothing  but  dif grace,  and  which  muft  ultimately  prove 
her  ruin  ?  Does  he  flatter  himfelf,  that  he  will  be  ena 
bled,  Satan  like,  to  end  his  political  career  by  involving 
the  whole  empire  in  a  civil  war,  from  which  nothing 
can  accrue,  but  a  doleful  and  barren  conqueft  to  the 

victor  ? 


victor?  I  truft  the  people  of  England  are  too  wife 
and  too  juft  to  attempt  to  force  meafures  upon  us 
they  would  reject  with  difdain  thernfelves ;  I  truft  they 
have  not  fo  foon  forgotten  the  leflbn  they  ib  recently 
learnt  from  America,  which  fhould  ferve  as  a  lafting 
example  to  nations,  againft  employing  force  to  fubduc 
the  fpirit  of  a  people  DETERMINED  TO  BE 
FREE  !  But  if  they  mould  be  ib  weak,  or  fo  wicked,  as 
to  fufFer  themfelves  to  be  feduced  by  a  man,  to  whofe 

foul  duplicity  and  fineile  is  as  congenial,    as  ingenu- 
r  '  r       j  c-    A     r       ?%t4fa»+<*&*  M*  O£Jt<ri^ 

oufnels  and  fair  dealing- mi  jcrangcE- ;  to  become  the  in- 

ftrumentsof  lupporting  A  FEW  ODIOUS  PUBLIC 
CHARACTERS  IN  POWERAND  RAPACITY, 
AGAINST  THE  INTEREST  AND  AGAINST 
THE  SENSE  OF  A  WHOLE  PEOPLE.  If  we  are 
to  be  dragooned  into  meafures  againft  our  willy  by  a  nation 
that  would  lofe  her  lafl  life,  and  expend  her  lafl  guinea^  In 
refenting  a  fimilar  infult,  if  offered  to  herfelf :~— I  truft  in 
God,  Jbe  will  find  in  the  people  of  this  country  a  fpirit  in 
,  no  wife  inferior  to  her  own. 

You  are  at  this  moment  at  the  mod  awful  period  of 
your  lives  :— the  Minifter  of  England  has  committed  you 
•with  your  country,  and  on  this  night  your  ADOP 
TION  OR  REJECTION  OF  THIS  BiLL,MUST 
DETERMINE  IN  THE  EYES  OF  THE  IRISH 
NATION,  WHICH  YOU  REPRESENT,  THE 
MINISTER  OF  ENGLAND,  OR  THE  PEOPLE 
OF  IRELAND  !  And  although  you  are  convinced 
you  do  not  reprefent  the  people  of  Ireland ;  although 
you  are  convinced,  every  man  of  you,  that  you  are  felf- 
created,  it  does  not  alter  the  nature  of  the  conteft,  it  is 
ftill  a  conteft  between  the  Minifter  of  England  and  the 
people  of  Ireland;  and  the  THE  WEAKNESS  OF 
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YOUR  TITLE  SHOULD  ONLY  MAKE  YOU 
THE  MORE  CIRCUMSPECT  IN  THE  EXER 
CISE  OF  YOUR  POWER.— Obey  the  Britifli  Minif- 
ter;  difregard  the  voice  of  the  people: — France  muft 
have  loft  her  fenfes  if  fhe  hefitates  what  part  ihe  will 
take  j  it  is  not  an  eighty-fourth  department  you  will  have 
moulded  to  her  wiihes  ;  it  is  not  limply  a  La  Vendee  you 
will  have  kindled  in  the  bofom  of  your  country.  For  if 
you  lhall  have  once  convinced  the  people  of  this  country 
that  you  are  TRAITORS  TO  THEM,  AND  HIRE 
LINGS  TO  THE  MINISTER  OF  AN  AVARI 
CIOUS  DOMINEERING  NATION,  under  the 
outward  appearance  of  a  fifter  country*  If  you  ihall  have 
convinced  the  people  of  this  country,  that  the  free  na 
tional  conftitution  for  which  they  were  committed,  and  for 
which  they  rijked  every  thing  dear  to  them  in  1782,  has  been 
deflroyed  by  the  bribery  of  a  Britijh  Minifter,  and  the  un 
exampled  venality  of  an  Irijh  Parliament}  Ifyoujhall  have 
convinced  them  that,  inflead  ofrifmg  and  falling  with  Eng 
land,  they  are  never  to  rife,  but  when  Jhe  has  been  humbled 
by  adverfity,  and  that  they  muft  fall,  when  Jhe  becomes 
elated  by  prosperity*  Ifyoujhall  have  convinced  the  people 
of  this  country,  that  inftead  of  reciprocal  advantage,nothing 
is  to  be  reaped  from  their  connexion  with  England,  but 
Jupremacy  and  aggrandizement  on  one  fide y  and  a  ccftly  ve 
nality,  injury,  injult,  degradation,  and  poverty  on  the  other  * 
it  is  human  nature,  that  you  jh  all  have  driven  the  people 
of  this  country  to  court  the  alliance  of  any  nation  able  and 
willing  to  break  the  chains  of  a  bondage  not  more  galling 
to  their  feelings  than  RESTRICTIVE  OF  THEIR 
PROSPERITY. 

The  gentlemen  at  the  oppofite  fide  of  the  Houfe 
have  attempted  to  influence  you  by  the  mention  of  Jack- 


fon  :  fo  will  1.  —  Read  the  correlpondence  of  that  traitor 
with  your  enemy,  and  you  will  find  a  volume  of  inftruc- 
tion  in  every  line  he  has  written.  —  If  the  people  of  this 
country  do  enjoy  the  Conftitution  in  Church  and  ftate, 
why  has  that  traitor  found  the  people  of  the  one  country, 
freer  from  that  oppreflion  which  goads  nations  into 
all  the  horrors  of  a  revolution  ?  —  Why  has  he  found 
the  people  of  the  other  more  highly  fublimated  to  his 
purpofe  ?  Examine  the  whole  of  his  intelligence,  and 
you  will  find  the  weaknefs  of  your  country  in  the  con- 
duel:  you  have  purfued,  and  in  the  converfe  of  that  con- 
dud  only  you  can  eftablifli  her  ftrength.  Do  not  de 
pend  on  the  bayonet  for  the  fupport  of  your  meafure^- 
believe  me,  that  in  proportion  as  your  meafures  require 
force  to  fupport  them,  in  an  exact  proportion  are  they 
radically  and  mifchievoufly  bad.  Believe  me,  there  is 
more  ftrength  in  the  affections  and  confidence  of  the 
people,  than  if  you  were  to  convert  every  fecond  houfe  in 
the  nation  into  barracks  for  your  foldiery.  And  when 
the  gentlemen  (Cuffe  and  Kinglborough)  whom  I  have 
heard  this  nighty  tell  you,  that  to  act  in  contempt  of  the 
public  opinion,  is  fpirit  and  firmnefs;  and  that  to  a6l  with 
a  decent  refpect  for  that  opinion,  is  timidity  and  cow 
ardice;  —  they  make  the  character  of  the  legiflator  to 
merge  into-efa£fifes£d^te  of  the  duelltft  -,  and  they  let 


you  upon  fplitting  points  of  honour  with  your  condiments. 
Is  it  not  enough  that  you  live  in  the  age  and  in  the  midft 
of  the  horrors  of  revolutions,  to  deter  you  from  acting 
in  contempt  of  the  public  opinion  ?  Have  you  not  had 
examples  enough  to  convince  you,  that  men  in  throwing 
off  the  ruflet  frock  for  the  uniform  of  the  foldier,  do  not 
at  all  times  throw  away  the  ties  of  kindred  and  of  blood  ? 
Have  you  not  had  examples  enough  to  convince  you, 
D  2  that 


that  even  foldiers  cannot  at  all  times  be  brought  to  £hed 
the  blood  of  their  parents,  their  kindred,  and  their 
friends  ?  And  have  you  not  load  a  great  and  memorable  ex 
ample  to  convince  ytju,  that  the  foldiers  of  an  odious  go 
vernment  may  become  the  foldiers  of  the  nation? — Ifthefe 
are  plain  truths,  this  is  the  time  to  tell  them. — If" I  fpeak 
daggers  to  you,  it  is  that  neither  you  nor  my' country 
may  ever  feel  them.- rBur  IF  YOU  WISH  TO  BE  DE 
CEIVED,  HEARKEN  TO  THOSE  MEN  .WHO  ARE  INTE 
RESTED  IN  RISKING  EVERY  THING,  THAT  THEY  MAY 
CONTINUE  TO  MONOPOLIZE  THE  .WHOLE  POLITICAL 

POWER  .  OF     YOUR    COUNTRY,* HEARKEN     TO    THOSE 

MEN  WHO  ARE  INTERESTED.  IN  RISKING  EVERY 
THING,  THAT  THEY  MAY  CONTINUE  TO  DRAW  THF.IR 
BETTER  INHERITANCE,  FROM  THE  SALE  OF  THE  WEL 
FARE  OF  YOUR  COUNTRY; — but  let  me  caution  you, 
whofe  property  is  too  confiderable  to  be  hazarded  in  the 
bafe  purfuit-  after  the  rights  and  property  of  your  en- 
flaved  and  impove rimed  countrymen,  to  take  care  what 
pait  you  act  on  this  night ;  let  me  caution  you,  that  the 
decifion  of  this  night,  goes  much  further  than  even  the 
important  bill  under  your  confederation.  You,  none  of 
you,  can  be  ignorant  that  the  Britifh  Minifter  has  de- 
figns  in  procrailinating  this  quefticn,  to  procure  advan 
tages  for  his  own  country,  at  the  expence  of  your's, 
tc  *greater  than  fhe  was  capable  of  receiving  SINCE  THE 
REVOLUTION,  AT  LEAST  SINCE  THE  UNION."  And  fo 
ftrongly  imprefTed  is  this  on  the  public  mind,  that  you 
who  mall  on  this  night  vote  for  the  rejection  of  this  bill, 
will  appear  in  the  eyes  of  the  I  rim  nation,  not  only  a& 
men  voting  in  obedience  to  the  Britiiri  miniiler,  againit 


*  Sec  Lord  FitzwilJiam's  Letter,  printed  for  J.  Debrett, 
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the  voice  of  the  people,  but  as  men  voting  for  an 
UNION  WITH  ENGLAND,  by  which  this  coun 
try  is  to  be  everlaflingly  reduced  to  the  ftate  of  an  abject 

province.- Fortunately,  the  views  of  the  Britifh  mi- 

nifter  have  be  en  detected;  fortunately  the  people  of  this 
country  fee  him  in  his  true  colours;  like  the  defperate 
gamefter,  who  has  loft  his  all,  in  the  wildeft  fchemes  of 
aggrandizement,  he  looks  round  for  fome  dupe  to  fup- 
ply  him  with  the  further  means  of  future  projects;  and 
in  the  crafty  fubtlenefs  of  his  foul,  he  fondly  imagines, 
he  has  found  that  eafy  dupe  in  the  credulity  of  the  Irifli 
nation.  After  he  has  exhaufted  his  own  country  in  a 
crufade  againft  that  phantom,  political  opinion,  he  flat 
ters  himfelf,  he  will  be  enabled  to  reliifcitate  he  rat  the 
expense  of  yours. 

As  you  value  the  peace  and  happinefs  of  your  country ; 
as  you  value  the  rights  and  liberties  of  the  foil  that  has 
given  you  birth  ;  and  if  you  are  not  loft  to  every  fenle 
of  feeling  for  your  own  confequence  and  importance  as 
men,  I  call  on  you  this  night  to'  make  your  (land.  I 
call  on  you  to  rally  round  the  independence  of  your 
country,  whole  exiftence  has  been  fo  artfully  alTailed, 
Believe  me,  the  Britim  Minifler  will  leave  you  in  the 
lurch,  when  he  fees  that  the  people  of  this  nation  are 
TOO  MUCH  IN  EARNEST  to  be  tricked  our  of 
their  rights,  or  the  independence  of  their  country  ;  after 
he  fees  that  they  have  been  fufficiently  alarmed  at  feeing 
the  fame  men  who  uniformly  oppofed  the  indepen 
dence  of  their  country,  when  it  was  a  queftion  in  this 

/>  5jc~9^       J 

Houfe  in  eignty-^wo,  recalled  into  power  when  that  in 
dependence  was  to  be  attacked  in  nmety^-nve,  when  he 
has  gained  his  ends  of  you,  and  when  he  ha|t  made  you 
tha  inftruments  by  which,  he  fhall  have  fo  divided  and 

dif- 
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difgraced  the  oppofition  of  England,  as  to  render  it  im- 
pofiible  to  form  an  efficient  government  out  of  his  op 
ponents,  he  will  make  his  peace  with  this  country,  by 
concedinig  this  meafure,  leaving  you  cc  fixed  figures  for 
"  the  hancTof  fcorn  to  point  its  flow  a»d  moving  finger 
tc  at." — Gracious  God  !  that  you  mould  fall  into  that 
very  error,  which  has  fo  recently  overwhelmed  a  great 
nation  in  fuch  unheard-of  calamities !  Will  you  not 
take  warning  from  the  fate  of  the  government  of  France, 
which  by  not  adapting  its  conduct  to  the  changes  of  the 
public  mind,  has  brought  ruin  on  itfelf,  and  devaluation 
on  its  country  ? 

What  a  difplay  of  legiflation  have  we  had  on  this 
night  ?  artificers  who  neither  know  the  foundation  on 
which  they  work,  the  inflruments  they  ought  to  ufe, 
nor  the  materials  required  !  Is  it  on  the  narrow  bails  of 
monopoly  and  exclufion  you  would  erect  a  temple  to 
the  growing  liberty  of  your  country  ?  Is  it  by  foreign 
troops  you  would  lead  the  ardent  fpirit  of  your  coun 
trymen  ?  Is  it  in  the  fufty  records  of  barbarous  ages  you 
would  feek  for  that  exiftent  mind  to  which  you  mould 
adapt  your  laws  ?  If  you  will  legiflate  ;  know,  that  oa 
the  broad  bafis  of  immutable  juftice  only,  you  can  raife 
a  lafling,  beauteous  temple  to  the  liberty  of  your  iiland ; 
whofe  ample  bafe  fhall  lodge,  and  whofe  roof  fhall  fhel- 
tcr  her  united  family  from  the  rankling  inclemency  of 
rejection  and  exclufion.  Know,  that  reafon  is  that 
filken  thread  by  which  the  lawgiver  leads  his  people ; 
and,  above  all,  know,  that  in  the  knowledge  of  the 
temper  of  the  public  mind,  confifts  the  fkill  and  the 
wifdom  of  the  legiflator. 

Do  not  imagine  that  the  minds  of  your  countrymen 
have  been  ftationary,  while  that  of  all  Europe  has  been 

rapidly 


rapidly  progreffive  -,  for  you  mud  be  blind  not  to  per 
ceive,  that  the  whole  European  mind  has  undergone  a 
'revolution,  neither  confined  to  this  nor  to  that  coun 
try,  but  as  general  as  the  great  caufes  which  have  given 
it  birth,  and  flill  continue  to  feed  its  growth.  In  vain 
do  thefe  men,  who  fubfift  but  on  the  abufes  of  the 
government  under  which  they  live,  flatter  themfclves, 
that  what  we  have  feen  thefe  laft  fix  years,  is  but  the 
fever  of  the  moment,  which  will  pafs  away  as  foon  as 
the  patient  has  been  let  blood  enough.  As  well  may 
they  attempt  to  alter  the  courfe  of  nature,  without  al* 
tering  her  laws.  If  they  would  effect  a  counter  revolu 
tion  in  the  European  mind,  they  muft  deftroy  com 
merce  and  its  effects  j  they  muft  abolifh  every  trace  of 
the  mariner's  compafs;  they  muft  confign  every  book 
to  the  flames ;  they  muft  obliterate  every  veftige  of  the 
invention  of  the  prefs  >  they  muft  deftroy  the  conduit  of 
intelligence,  by  deftroying  the  inftitution  of  the  poft- 
office  -,  then,  and  not  till  then,  they  and  their  abufes 
may  live  on,  in  all  the  fecurity  which  ignorance,  fu- 
perftition,  and  want  of  concert  in  the  people  can  beftow. 
But  while  I  would  overwhelm  with  defpair  thofe  men 
who  have  been  nurfed  in  the  lap  of  venality  and  profti- 
tution  5  who  have  been  educated  in  contempt  and  ridi 
cule  of  a  love  for  their  country ;  and  who  have  grown 
grey  in  fcoffing  at  every  thing  like  public  fpirit,  let  me 
congratulate  every  true  friend  to  mankind,  that,  that 
commerce,  which  has  begat  fo  much  independence,  will 
continue  to  beget  more  -,  and  let  me  congratulate  every 
friend  to  the  human  Jpecies,  that  the  pre/s,  which  has 
fent  fuch  a  mafs  of  information  into  the  world,  will 
continue,  with  accelerated  rapidity,  to  pour  forth  its 
treafures  fo  beneficial  to  mankind.  It  is  to  thefe  great 

caufes 


caufes. -we  are  indebted,  THAT  THE  COMBINA 
TION  OF  PRIESTS  AND  DESPOTS,,  which  fo 
long  tyrannized  over  the  civil  and  political  liberty  of 
Europe,  HAS  BEEN  DISSOLVED  -,  it  is  to  theft 
great  caufes  we  are  indebted,  that  no  prieft,  be  his  reli 
gion  what  it  may,  dare  preach  the  doctrine,  and  that 
no  man  believes  the  doctrine  which  inculcates  the  ne- 
ceflity  of  facrificing  every  right  and  every  blefTing  this 
world  can  afford,  as  the  only  means  of  obtaining  eternal 
happinefs  in  the  life  to  come.  This  was  the  doclrine 
by  which  the  defpotifm  of  Europe  was  fo  long  fupported ; 
this  was  the  doctrine  by  which  the  political  Popery  of 
Europe  was  fupported;  but  the  doctrine  and  the  defpo 
tifm  may  now  fleep  in  the  fame  grave,  until  the  trum 
pet  of  ignorance,  fuperflition,  and  bigotry,  mall  found 
their  redirection  !  Thanks  be  to  God,  the  Eur  jpean 
mind  demands  more  fubftantial  food  than  the  airy  no 
thing  of  metaphyfical  belief.  Thanks  be  to  God,  the 
abfurdity  of  one  fet  of  men  framing  OPINIONS  for  other 
men  to  BELIEVE,  upon  a  fubject  which  neither  have 
faculties  to  UNDERSTAND,  has  been  exploded  5  and  that 
every  heart  and  every  mind  is  anxioufly  engaged  in  per 
fecting  a  civil  and  political  code,  which,  as  it  is  within 
the  fcope,  fo  it  is  the  moil  important  concern  of  every 
nation  on  the  globe.  And  fo  far*  from  believing  they 
would  earn  Heaven  by  a  bafe  dereliction  of  their  rights, 
they  are  firmly  convinced,  that  in  promoting  the  true, 
civil,  and  political  rights  of  man,  they  are  advancing 
human  fociety  to  that  (late  of  perfection,  it  was  the  de- 
fign  of  the  Creator  it  fhould  attain  -,  convinced  that  the 
CAUSE  OF  FREEDOM  IS  THE  CAUSE  OF 
GOD. 

FINIS. 
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To   tie   PUBLIC. 


V  V  HEN  the  Chara&er  of  an  Individual,  who  afpires  to 
the  honeft  fame  of  Independence  and  Impartiality,  has  been 
unjuftly  attacked*,  it  is  a  duty  which  he  owes  both  to  himfelf 
and  Society,  to  vindicate  it  from  Afperfion.  As  the  Editors 
of  the  Morning  Chronicle,  have  this  day  thought  proper  to 
ilate  my  publication  of  Mr.  Fox's  Speech,  as  uifidious  in  its 
tendency  to  Mr.  Fox,  and  the  DUKE  of  PORTLAND  ;  I  beg 
the  Public  to  compare  the  Speech  of  Mr.  Fox,  as  publifhed 
by  me,  with  t;he  Speech  in  the  Morning  Chronicle,  of  the 
5th  of  December,  and  they  will  find  them  literally  and  exactly 
agree — It  will  then  remain  with  them  to  detenrine,  on  whom 
the  charge  of  infidioufnefs  may  be  mod  properly  fixed;  on 
one,  who  was  eager  to  announce  the  real  and  liberal  Senti 
ments  of  Mr.  Fox,  or  on  him,  who  now,  by  a  fubfequent 
denial  of  the  authenticity  of  the  Speech,  and  even  his  own 
Statement  of  it,  to  deprive  Mr.  Fox  of  that  large  portion  of 
popular  Favour,  which  his  manly  Conduct  on  that  day, 
defervedly  acquired  him. 

<c  I  think  it  the  duty  of  every  Citizen,  whatever  may  le  bis 
Jlation,  to  exert  himfelf  in  procuring  every  IMPROVEMENT 
of  our  FORM  OF  GOVERNMENT,  of  which  it  is  fufceptible." 
(See "Mr.  Fox's  Speech,  p.  7,  and  Morning  Chronicle  of 
the  ^th  of  December.}  Will  any  real  Friend  to  our  Conftitu- 
tion  deny,  but  that  an  equal  reprefentation  of  the  People  cf 
England,  is  an  Improvement,  of  which  our  Conftitution  is 
fufceptible,"  which  all  honeft  and  enlightened  Men  pant 
after,  and  which  Mr.  Fox  muft  therefore  have  meant,  or 
(a  thing  which  is  impofhble)  could  have  meant  nothing. 
Yet  the  Editor  of  the  Morning  Chronicle  tells  us,  "  that 
Mr.  Fox  was  far  from  declaring  his  Principles  on  a  Reform 

of  Parliament." 

JAMES     PvIDGWAY. 

Street,  lotb  December, 

1792. 


SPEECH 


OF   THE    RIGHT   HON, 


CHARLES    JAMES    FOX, 


J\.  MOST  numerous  meeting  of  the  noble 
men  and  gentlemen,  members  of  this  Club, 
was  held  this  day  at  the  London  Tavern. 

The  Right  Honourable  Charles  James  Fox 
in  the  chair. 

It  was  with  the  moft  heart-felt  fatisfadtion 
that  we  witneffed  the  perfect  harmony  in  opi 
nion  which  reigned  in  the  Club,  where  we 
faw  affemblsd  the  illuftrious  characters,  to 
whofe  efforts  the  country  look  up  for  the 
maintenance  of  the  true  principles  of  our  Con- 
ftitjution.  In  drinking  the  toafts  regularly 
A  2  given 
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given  at  their  meetings,  the  fpirit  of  the 
Club  was  manifefted  in  a  clear  and  enthufiaftic 
manner.  The  Rights  of  the  People  drew  from 
the  whole  room  reiterated  burfts  of  applaufe  ; 
and  when  the  health  of  Mr.  Fox  was  given, 
the  cordial  and  unanimous  teflimony  borne  to 
the  merits  of  this  GREAT  and  CONSISTENT, 

FIRM  and  PERSEVERING  STATESMAN,  prOVC 

that  to  him  and  his  friends  alone,  they  look 
for  the  restoration  of  concord,  and  the  re 
union  of  all  hearts. 

Such  was  the  expreffion  of  the  company  on 
drinking  his  health,  which  was  given  by  Lor4 
R.  Spencer.  Mr.  Fox  returned  his  thanks, 
and  fhewed  how  greatly  fuperior  the  manli- 
nefs  of  true  wifdom  is  to  all  the  finiftcr  arts 
of  fubtlety  and  fineffe.  We  lament  that  we 
are  able  only  to  give  his  fpeech  from  imperfeft 
recollection,  but  though  we  cannot  imitate 
the  neatnefs  of  his  eloquence,  we  believe  that 
we  fhall  be  accurate  in  the  fubftance,  as  he 
made  a  very  forcible  and  a  moft  fatisfaftory 
impreffion  on  the  mind  of  the  writer.  To 
thofe  who,  like  ourfelves,  have  clofely  ob- 
ferved  the  conduct  of  Mr.  Fox  for  fixteen 

years 
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years,  the  profeffion  of  his  creed  is  unneceffa- 
ry ;  but  to  new  men,  and  in  the  prefent  day 
of  pretended  innovation,  it  will  be  highly  in- 
terefting  to  all  real  friends  of  the  Constitution, 
to  read  his  admirable  expofition  of  the  prin 
ciples  of  the  Whig  Club,  as  declaratory  of  his 
own  motives  of  condudt. 

Mr.  Fox  faid,  "  I  rife,  gentlemen,  to  thank 
you  for  the  very  kind  and  flattering  manner 
in  which  you  have  drank  my  health.  You 
know  it  is  not  my  cuftom  to  take  up  your 
time  in  this  Club  by  making  fpeeches,  or  to 
interrupt  your  feftivity  by  any  thing  perfonal 
to  myfelf ;  but  the  circumftances  of  the  times, 
and  the  extraordinary  meafures  of  which  you 
have  been  the  witnefles,  demand,  perhaps,  of 
every  public  man,  an  explicit  declaration  of 
his  principles.  To  you,  gentlemen,  I  certain 
ly  fhould  not  think  it  neceflary  to  make  any 
other  profeffion  of  my  fentiments,  than  by  an 
appeal  to  my  paft  aftions.  Were  any  other 
profefTions  neceflary,  I  fhould  fay,  that  in 
the  toafts  which  conflantly  animate  our  hearts, 
and  add  to  our  conviviality  in  this  Club,  I 
find  a  perfect  expofition  of  my  principles,  and 

A  3  profefs 
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profcfs  that  it  is  my  ftudy,  as  I  think  it  is  my 
duty,  to  regulate  my  conduft  thereby. 

"  I  declare  then,  that  I  am  attached  to  <  The 
tloufe  of  Brunfwick' — becaufe  I  hope,  becaufe 
I  believe,  that  *  They  will  never  forget  the 

*  principles  which  placed  their  family  upon  the 
*'  Throne  of  Great  Britain.' 

"  For  the  fame  reafon  I  am  attached  ta 

*  The  CONSTITUTION,  according  to  the  prin- 

*  ciples  ASSERTED  at  the  Revolution,' — an  at 
tachment  to  which  makes  the  foundation  of 
this  Club,  as  you  have  uniformly  afferted  from 
the  firft  moment  of  your  inftitution. 

"  It  follows,  therefore,  that  I  am,  and  I  de 
clare  myfelf  to  be  an  advocate  for  '  The  Rights 
<  of  the  People,'  upon  whofe  Rights  alone  can, 
in  my  opinion,  be  founded  any  real,  found,  and 
legitimate  Government,  fmce  the  very  end  and 
©bjedt  of  all  juft  Governments  is  the 

SECURITY,  FREEDOM,  and  HAPPINESS  of  the  PEOPLE. 

"  For  this  reafon,  I  think  it  the  duty  of 
every  citizen,  whatever  may  be  his  ftation, 
to  exert  himfelfin  procuring  every  IMPROVE 
MENT  of  OUR  FORM  of  GOVERNMENT,  of 
2  which 
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which  it  is.fufceptible,  and  to  affift  in  me 
liorating  the  condition  of  the  people  to  the 
utmoft,  from  which  it  follows,  that  I  fhall 
ever  act  moft  cordially  and  fledfaftly  with 
The  Friends  of  Freedom. 

"  In  purfuing  this  honourable  courfe,  it  will 
animate  our  zeal,  and  invigorate  our  conftan- 
cy,  to  pay  grateful  homage  in  our  toafts  to  our 
glorious  anceftors  ;  and  though  we  entertain 
the  lively  hope  that  we  fhall  never  have  to 
meet  the  conflict  like  them,  yet  fhould  our 
fecurity,  peace,  and  freedom,  the  faireft  and 
moft  beautiful  fruits  cf  the  tree  of  liberty, 
be  ever  again  in  danger,  I  truft  we  (hall  all 
be  ready  To  bleed  like  Hampden  in  the  field, 
or  like  Sydney  on  thefcaffold. 

"  From  the  fame  motive,  and  from  the 
experience  of  the  benefits  flowing  from  the 
connection  of  men  of  principle,  I  am  equally 
ready  to  declare  my  gratitude  to  the  ILLUS 
TRIOUS  FAMILIES,  by  whofe  manly  exer 
tions  the  Empire  obtained  its  freedom ;  and 
knowing  the  advantages  that  muft  be  derived 
from  their  cordial  co-operation  in  the  caufe 

A  4  which 
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which  is  fo  dear  to  us  all,  I  heartily  wiili 
'That  the  names  of  Ruff  el  and  Cavendifh  may  be 
ever  united  in  defence  of  the  liberties  of  their 
country. 

"  Thefe,  gentlemen,  are  my  fentiments, 
and  it  lhall  be  my  only  boaft,  as  it  is  the  cha- 
rafter  of  the  Whig  Club,  Never  tojlacken  my 
efforts  in  adverfrty,  nor  to  forget  my  principles 
in  profperity. 

"  And  if  the  time  Ihould  ever  come,  when 

PRIDE,   PREJUDICE,  Or  CORRUPTION,  fhould 

fet  up  a  ftubborn  refiftance  to  all  correftion 
of  abufes,  and  refufe  to  Men  to  the  juft  pre- 
tcnfions  of  the  people,  I  am  moft  truly  ready 
to  join  with  the  Club  in  their  laft  moft  excel 
lent  fentiment,  in  which  they  breathe  at  once 
a  temperate,  a  conciliatory,  and  a  determined 
fpirit,  and  to  hope  that  The  example  of  one  Re- 

Solution  may  prevent  the  necejjity  of  another. 

A  fentiment  which  I  truft  will  have  a  feafon- 
abk  influence  on  all  the  orders  of  fociety,  by 
which  they  may  know  and  learn  that  we  fhall 
ever  rally  round  the  Constitution,  prepared 
with  one  foul  to  guard  it  from  every  violent 

'  aflault 
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aflault,  but  equally  attentive  and  zealous  to 
preferve  it  in  its  full  and  genuine  vigour, 
againft  even  the  lefs  perceptible  effeds  of  na 
tural  decay.'' 

We  cannot  defcribe  the  emotion  which  this 
fhort,  clear,  fpecific  declaration  made  on  the 
Club — Every  heart  refponded  to  the  fenti- 
ments  of  conftitutional  firmnefs,  and  of  fea- 
fonable  conciliation  which  it  breathed.  The 
Duke  of  Portland,  the  Earl  'of  Guildford, 

Mr.  Grey,  Mr.  Sheridan men,  whom  it 

has  been  the  fafhion  of  the  infidious  to  def 
cribe  as  at  variance,  all  joined  in  the  heart 
felt  acclamations  of  the  Society,  and  proved 
that  there  is  but  one  opinion  in  the  firm  pha 
lanx  of  the  conftitutional  oppofition  to  the 
prefent  meafures  of  Government.  The 
fpeech  had  the  more  eledrical  effed,  from 
the  ingenuity  with  which  Mr.  Fox  intro 
duced  all  the  conftitutional  toafts  of  the  Club 
— they  are  diftinguifhed  by  italics. 

Mr.  Houfe  gave  Mr.  Fox,  andfuccefsto  the 
principles  he  has  fo  clearly  ^r/^— which 
was  drank  with  extac. 


The  Duke  of  Portland  and  the  Whig  Inte- 
-rejl,  throughout  Great  Britain. — His  Grace 
returned  thanks  in  a  fhort  and  apt  addrefs. 

Mr.  Byng,  and  the  Independent  Freeholders 
of  Middlefex. — Mr.  Byng  gratefully  thanked 
the  Club. 

Alderman  Sawbridge,  Plomer,  Newnbam, 
Skinner  and  Combe,  Sheriff  Tebbs,  and  dl 
the  other  friends  of  freedom  In  the  Corpora 
tion  of  London. — Mr.  Alderman  Newnham 
and  Mr.  Alderman  Combe,  who  were  pre- 
fent,  returned  thanks  in  fhort  addrefies. 

Mr.  Plomer  and  Mr.  Baker,  and  the  In 
dependent  Freeholders  of  Hertfordshire. 

Mr.  Grey,  and  the  Independent  Freeholders 
of  Northumberland. — Mr.  Grey,  in  returning 
thanks,  faid,  that  in  circumftances  like  the 
prefent,  it  behoved  every  man  to  declare  his 
fentiments,  and  he  rejoiced  to  fay,  that  he 
could  do  this  in  very  few  words  indeed; 
for  he  had  only  to  declare,  that  he  agreed 
in  every  word  of  the  admirable  fpeech  of 
his  Right  Honourable  Friend.  The  creed 
of  Mr.  Fox  was  his — it  declared  the  princi 
ples  which  fhould  be  the  rule  of  his  poli 
tical 
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tical  life,  and  which  purfued  with  temper* 
zeal,  and  activity,  muft  fecure  to  this  coun 
try  the  moft  durable  felicity.  He  could 
not  avoid,  at  the  fame  time,  to  exprefs  his 
happinefs,  that  thus  all  the  friends  of  true 
freedom  were  united  in  the  glorious  caufe 
of  maintaining  the  Conftitution  on  its  ge 
nuine  bails. 

Lord  Vifcount  Galway  propofed  the  health 
of  the  Lord  Mayor — a  general  murmur  of 
difapprobation  was  heard  from  every  corner 
of  the  room.  Mr.  Fox  prevented  any  in 
dignity  to  the  name  of  the  City  Magistrate, 
by  obferving  that  in  drinking  the  health  of 
the  well  known  Conftitutional  Alderman, 
they  had  added  all  the  other  Friends  of 
Freedom  in  the  Corporation. — If  the  Lord 
Mayor  was  a  real  Friend  to  Freedom,  he 
was  included  in  that  toaft — if  he  was  not  a 
Friend  to  Freedom,  his  health  ought  iu>t 
to  be  drunk  in  that  Club.  Mr.  Fox  then 
gave 

Mr.  Sheridan,  the  Jleady  oppofer  of  the 
increafe  of  the  Excife  Laws,  and  may  it 
ever  be  the  tajk  of  Genius  to  combat  its  ever- 
lofting  enemy,  Defpotifm.  Mr.  Sheridan  made 

a  fhort 


a  fliort  but  elegant  reply.  1  he  times,  in 
deed,  he  faid,  demanded  that  every  man 
fhould  fpeak  eut,  and  like  Mr.  Grey,  he 
had  only  Jo  declare,  that  he  perfectly  coin 
cided  with  his-  Right  Honourable  'Friend,  in 
the  clear  and  manly  expoiition  which  he  had 
,  given.  It  has  been  my  pride  to  aft  through  life 
upon  thefe  principles,  and  I  rejoice  to  fee 
the  cordiality  with  which  they  have  been 
received  this  day. — It  is  the  triumph  of 
wifdom  and  principle,  and  its  effect  on  the 
public  mind  will  be  equal  to  its  impreffion 
on  this  Club.- 

"  Mr.  Erjkine,  and  the  freedom  cf  the 
prefs." — Mr.  Erfkine  had,  unfortunately,  re-; 
tired  before  the  toaft  was  given ;  but  we  truft 
that  the  friends  of  the  freedom  of  the  prefs 
will  fee  its  two  fliining  advocates;  namely* 
Mr.  Erfkine  and  Mr.  Pigott,  at  the  intended 
meeting  on  Saturday  the  22d  Inftant,  at  the 
Free  Mafons  Tavern. 

Before  he  left  the  chair,  which  was  at  eigh£ 
o'clock,  Mr.  Fox  begged  the  attention  of  the 
meeting  to  one  other  toaflymore  comprehen- 
five  than  any  which  had  been  given, 

«  THE 


if  THE    FRIENDS    OF   LIBERTY   ALL  OVER, 
THE  WORLD.*  » 

There  were  many  other  toafts  of  the  fame 
animating  kind,  and  the  meeting  feparated 
with  the  hope  that  all  thofe  who  profefs 
attachment  to  the  conftitution  would  regulate 
their  zeal  by  the  temper  and  moderation  which 
its  moft  fplendid  fupporters  thus  manifeft. 

From  the  above  truly  patriotic  Addrefs,  the 
public  have  another  convincing  proof  of  Mr. 
Fox's  veneration  for  the  genuine  principles  of 
the  Britifh  Conftitution ;  but  he  is  no  blind 
Devotee  to  its  vices,  He  is  a  fkillful  and 
humane  Phyfician,  that  would  apply  a  reme 
dy  to  cure  not  one  of  thefe  infatiate  Locufts, 
fhat  would  pray  upon  the  difeafe. 

It  were  therefore  devoutly  to  be  wiflied, 
at  a  juncture,  pregnant  with  events  like  the 
prefent,  when  a  confpiracy  of  greedy  Place 
men  and  Penfioners  is  formed,  who  are  hired 
to  ring  out  the  alarm  of  fedition,  in  a  moment 

The  Toaft,  as  it  appeared  in  the  firft  Impreffion  of  this 
Work — Namely,  EQ^TAL  LIBERTY  TO  ALL  MANKIND, 
>yas  copied  fr0m  the  Morning  Poft  of  the  5th  Inftant. 
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of  perfed:  tranquility,  not  only  in  order  to 
perpetuate  the  grievances  which  adually  exift, 
but  alfo  to  make  additional  encroachments  on 
that  liberty,  without  which,  life  itfelf,  is  an 
intolerable  burthen,  that  a  meeting  of  Eng- 
limmen,  really  attached  to  the  principles  of 
the  Constitution,  in  its  original  purity,  might 
be  convened  in  fome  fuitable  place,  for  the 
purpofe  of  devifmg  a  proper  mode  of  acknow 
ledging  their  gratitude  to  Mr.  Fox,  exhort 
ing  him  to  perfevere  in  their  caufe,  and  to 
adopt  fome  effectual  means  of  protecting 
their  Rights. 


We  are  authorifed  to  contradict  an  incorrect  flate- 
inent  of  what  paffed  at  the  WHIG  CLUB,  on  Tucfday 
laft.  It  is  there  afferted  that  the  DUKE  of  PORTLAND 
was  one  of  thofe  who  joined  in  the  heart-felt  acclama 
tions,  with  which  Mr.  Fox's  Speech  is  faid  to  have  been 
concluded.  The  fa6t  is,  the  DUKE  was  not  there  when 
it  was  delivered.  We  can  fafelv  affirm,  after  Thirty 
Years  experience,  that  the  principles  of  the  Conftitu- 
tion,  as  afferted  at  the  Revolution,  have  ever  been  his 
Political  Creed,  and  the  rule  by  which  his  conduct  has 
been  governed  ;  nor  do  we  hazard  any  thing  in  pre- 
<Ii6ting,  that  the  fteadinefs  with  which  he  has  uniformly 
fupported  the  different  orders  of  the  State,  in  their 
Religions  as  well  as  Civil  Eftablifhments,  will  not 
fuffer  him  to  be  miiled,  by  the  fpecious  title  of  Im 
provement,  to  countenance  the  innovations  of  fpecu- 
lative  Politicians,  whatever  may  be  the  ingenuity  of 
plaufibiiity  with  which  they  endeavoured  to  be  impofed 
upon  the  Public. 
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Mifs  Collins 


Mr.  Parfons 


Mr.  Kelly 


Mrs.  Abbington 
Mrs.  Achmet 
Mr  Aikin 
Mr.  Bernard 
Mrs.  Bernard 
Mis   Billington 
Mr.  Blanchard 
Mifs  Eroadhead 
Mr   Cubitt 
Mifs  Dall 
Mr.  D;;rley 
Mr.  DAvies 
Mr.  Duffey 
Mrs.  Eften 
Mr.  Evatt 
Mr.  Farley 


Mr  Fawcett 

Mrs.  Goodall 

Mifs  Hagley 

Mifs  Heard 

Mr.  Hollingfworth  Mr.  Phillimore 

Mrs.  Hopkins         Mifs  Prideaux 

Mrs.  Jordan  Mifs  Pope 

Mrs.  Powell 
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Mrs.  Mattocks 
Mrs.  Merry 
Mrs.  Mountain 
Mr.  Munden 
Mrs.  Pitt 
Mr.  Pope 
Mrs.  Pope 
Mr.  Powell 
Mr.  Quick 
Mr.  Rock 
Mrs.  Rock 
Mr.  Thompfon 


Mr.  Sedgwick 
Mrs.  Siddons 
Signora  Storace 
Mr.  Suett 
Mifs  Tidfwell 
Mr.  \Haldron 
Mrs.  Ward 
Mr.  W*vitzer 

Mr.  John  Palmer    Mr.  Whitefielk 
Mr.  R.  Palmer        Mr.  .Williames 
Mr.  Wroughton 
Mrs.  Williames 


Mr.  Farren 
Mr.  Fawcett 
Mrs.  Fawcett 
Mr.  Fennel 
Mr.  Holman 
Mr.  Harley 
Mrs.  Hnrlowe 
Mr.  Hull 
Mr.  Incledon 
Mr.  Johnftone 
Mr.  Lewis 
Mr.  Lewis 
Mrs.  Macklin 
Mr.  Macready 
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Mrs.  Martyr 


Mrs.  Brooks 
Mr.  Edwin,  jun. 
Mifs  Fontenelle 
Mr.  IliflFe 
Mrs.  Ilifte 
Mrs.  E.  Kemble 
Mr.  Steph.  Kemble 
Mr.  Mofs 
Mr.  Palmer,  jun. 
Mrs.  Taylor 
Mrs.  Whitlock 
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Mr.  Williamfon 
Mr.  Edwin 
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Mrs.  Bannifter 
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Curious  and  interesting  Anecdotes  of  the  following  Perfons  intervene  in 

the  Courte  of  the  Work. 

Mr.  T — k-1  Mr.  E-vrd-n  Duke  of  L — ds 

D— F— 1    '  The  Prince  of  W-sMr.  L-d'o — ke 

Michael' A— e          Dn  F— r  Mr.  F-x 

Sir.  Wrri.  H — It — nL.  MountE — ec — :-Lord  D — y 


Mr.  B— d  — 11 
Mr.  W— d 

Lord  C — n— y 
Mrs.  G— tli- 
Mr.  Y-g-r 
Mr.  G— k 
Mr.  P— tt 


Paifiello  Piccini 
Sachini  Pergolofii 
Mr.  B—ke 


Duch'.'fsofD-v-m-cMr. 


Mr.  W— 1-y 
Mr.  Sh— d-n 
Mr.  T— is 
Art.  P-g-tt,  the 
'•'honelr.  lawyer. 
Mr.  D-gg-s 

Mr.  B n 

The  K— g 
The  Q^n 
Lord  H— c — t 
Lapy  H — c — t 
Mr.  L— 1-y 


Mr.  O'R— y 


Lord  V-ll-t-t 
Mr.  C-bb 
Mr.  W— ht-n 
Mr.  Benf-n 
Mn.  R — nf-n 


The  Emp.  of  G — yMr.  H-mm-fl-y 


Lsdy  D.  T— pf-n 
Lady  Ce.il ia  J-ft-n 
Duke  of  R— hm-d 
Mr.  D-m-r 
Lord  H.  F— zg— d 
Duke  of  Q-- lb— y 


Mr.  B — w 
Mr.  P— 11 

Mr.  H y 

Lord  B— te 
Mr.  P— 11-ps 
Mr.L-ft-s 
Mr.  W— df-11 
Mr.  P-ll-n 
Mr.  M-rp-y 
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The  Marquis  of  L-nLady  Elp — it- 

Lord  A m         Mr.  G — th — d 

Major  M-ch-11      Mr,  F—  zp— k 
Mr!  M-c-f  Mrs.  T— fs 

Mr.  M — 1  Mr.  B 11    ^  4 

Miis  II— r  Mr.  D— e        ^  *  ' 

William  S— e          Mr;  T m 

General  B — g — ne  Major  S — t 

Mr.  C— ch-ft-r       Lord  S— d— s 

Sir  Jufeph  M-wb-yLord  St — m — t 

Lord  N — h  Duchefs  of  R — ch- 

Lord  M- — b — e  m — d 

Lord  T— rl-w         Mr.  F— zH— b — t 


Mavquis  of  G— n-yMils  F s 

•Mr.  Le  G— d       '  Mr.  S n 

Duke  of  G r    Mr.  F — d 

Duke  of  C-b-1-dDuke  of  C— re— e  Lord  K-ny-n  Lord  C-v— ny 
Mr  H— b— C  Mr.  C— pn-rfs  Duke  of  M-nt— feLord  B— ry— i 
Mr  D-y  Mr:  G— d— 1  Lord  Wrc  G— d-nSir  George 

Mr.  H— -ft  Mr.  D-m-r  Parfon    /. — nn-t     DukeofH-mU— 

B-tr— h,         Mr  R— h— d— K   Du«-  .  oi  X— r— k  Alifs 
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